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11.12.2023 The implementation petition of Mst. Lal Zari

submitted today by Mr. Noor Muhammad Khattak
-| Advocate. It is fixed for implementation report before

| Single Bench at Peshawar on ‘ . Original

file be requisitioned. AAG has noted :the next date.

Parcha Peshi is given to the counsel for the petitioner.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
P PESHAWAR

Khyber Pakhtukbhwg

Execution Petition No. ‘? 5}? /2023  scivice Tribunal

In i 81 Y
oucea L1=12-2223

Appeal No. 1299/2019

Dr. Lal Zari, Ex. Deputy Director (BPS-18), Population Welfare:
Department, FATA (Merged Area) Merged Area Secretariat, Warsak
Road, Peshawar.

rarrersrniresrernnaranrarnanans PETITIONER

VERSUS

. The Chief Secretary, Khyber Pakhtunkhwa, Peshawar
The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa,
Peshawar
The Secretary Population Welfare Department, Khyber
Pakhtunkhwa, Peshawar
. The Secretary Health Department, Khyber Pakhtunkhwa,

Peshawar '
. The Director General Population Welfare Department, Khyber
Pakhtunkhwa, Peshawar

.......................... . RESPONDENTS

N =

p> oW

n

EXECUTION PETITION UNDER SECTION 7(2)(d) OF.
THE KP SERVICE TRIBUNAL ACT 1974, RULE 27 OF

THE_KP_ SERVICE TRIBUNAL RULES 1974 READ
WITH SECTIONS 36 AND 51 OF THE CIVIL
PROCEDURE CODE AND ALL ENABLING LAWS ON
THE SUBJECT FOR THE IMPLEMENTATION OF THE
JUDGMENT DATED 14/04/2023 IN LETTER AND
SPIRIT.

- R/SHEWETH:

1- That the petitioner filed service appeal bearing No.
1299/2019 before this august Service Tribunal against the
illegal stoppage of salaries w.e.f. December, 2017 till date:

2- That the appeal of the petitioner was finally heard,
disposed of on 14/04/2023 and as such the ibid appeal
was decided with the following terms by this august
Service Tribunal:

"For what has gone above, the impugned order of
imposition of penalty with disciplinary proceedings
wherefrom it resulted, is set aside and appeal is
accepted as prayed for. Parties are left to bear their
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own costs. Consign. Copy of the judgment dated
14/04/2023 is attached as annexXur...vevessrssvessveresnns A

That after obtaining copy of the judgment dated
14/04/2023 the same was submitted with the.
respondents for implementation of his grievance coupled
with an application, but the respondents/ department
failed to do so, which is the violation of the judgment
supra. Copy of application is attached as annexure.......B

That petitioner having no other remedy but to file this

implementation petition.

It is therefore, most humbly prayed that on
acceptance of the instant execution petition the
respondents may kindly be directed to implement the
Judgment dated 14/04/2023 passed in Appeal No.
1299/2019 in letter and spirit. Any other remedy which
this august Tribunal deems fit that may also be awarded
in favor of the petitioner.

L(AJL Lo
PETITIONER
Dr. Lal Zari

THROUGH:
NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT

AFFIDAVIT . ' D

I Dr. Lal Zari, Ex. Deputy Director (BPS-18), Population Welfare |

Department, FATA (Merged Area), do hereby solemnly affirm that the
contents of this Execution Petition are true and correct to the best of
my knowledge and belief and nothing has been concealed from this

Honorable<Court :

DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
| PESHAWAR

ApPEAL NO. /2 97 /2019

Dr. Lal Zari, Ex: Deputy Director (BPS-18),
Population Welfare Department FATA (Merged Area),

Merged Area Secretariat, Warsak Road, Khyber Pakhtunkhwa, Peshawar
 amssessrssrrsrrrsEmsamsEEREENSYEERERVERSSERNIESSEETEIRTRRTRS APPELLANT

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa, Peshawar.

2- The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa,
Peshawar. .

3- The secretary population ‘welfare Department, Khyber Pakhtunkhwa,
Peshawar.

4- The Director General Population Welfare Department, Khyber
Pakhtunkhwa, Peshawar.

.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ORDER DATED 25.06.2019 WHEREBY MAJOR PENALTY OF
REDUCTION TO LOWER GRADE HAS BEEN IMPOSED ON THE
APPELLANT AND AGAINST THE IMPUGNED APPELLATE
ORDER DATED 06.09.2019 WHEREBY REVIEW PETITION OF
THE APPELLANT HAS BEEN REJECTED ON NO GOOD
GROUNDS

PRAYER:

That on acceptance of this appeal the impugned orders dated
25.06.2019 and 06.09.2019 may very kindly be set aside and
the appellant may be restored on her original post i.e.
Deputy Director (BPS-18) with all back benefits including
seniority. That the respondents may further please be
directed to grant back benefits to the appellant for the
intervening period i.e. w.e.f. the date of dismissal
(21.5.2015) till the date of re-instatement (25.6.2019). Any
other remedy which this august Tribunal deems fit that may
also be awarded in favor of the appellant.

R/SHEWETH: P AT :
ON FACTS: £RAL T s § Dy
Brief facts giving rise to the present appeal are as
under:-

1. That the appellant was appointed as Assistant Director in the
Population Welfare Department (FATA) now (Merged Area) vide



: BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUN AL
: PESHAWAR ' .

-

Serv1ce Appeaf No. ]299/20 1 9

Date of lnstxtunon o -~ 02.10. 2019
Date of Decxslon . 14, 04 ”023

Department FATA (Merged Area), Merged Area Secretanat Warsak
-4 Road Khyber Pakhtunkhwa Peshawar ' -
| ’ ' | (Appelllant)
VERSUS o

: "f he Chtef Secretary, Khyber Pakhtunkhwa Pebhawar and 1h1 ee others '.

(ReSpondents) o
‘ Noor Muhammiad Khattak, | S
~ Advocate o ... For appellant.
. “Asif Masood Ali Shah, | Lo '
. Deputy District Attorney , ...  For respondcnts
Mrs. Rozina Rehman® L Member -
Miss Fareeha_ﬁPaul o .. Member (E) :
| JUDGMENT

.Rozma Rehman Member(]): The appellant has mvoked thc Junsdxctlon of

| thls Tribunal through above tltled appeal with the prayer as copled below:

-

“On atceptan(.e of thls appeal the lméugned orders
dated 25.06, 2019 and 06.09. 2019 may very kmdly be set
aside and the appellant may be restored on. her ongmal
post -i.e.. Deputy Dlrector (BPS-IS) wnth all back*f;'
‘benef ts mcludmg semonty That the respondents may

| .further please be directed to grant back benef' ts tothe

appellant for the mtervemng pcnod i.e. w.e.f the date of -

dismissal ,(21. 05 2015) tlll ‘the date of remstatemcnt .&

~

» (25062019)“* T ke




Department (FATA), now Merged Area vide order dated 26 07.2006.

Duung servrce she was promoted to single cadre post of Deputy

Committee. She was suspended on some allegations, where-after an

mqurry was conducted and she was dlsmlssed from serv1ce She filed

2. Brief facts leadmg o ﬁlmg of the /instant - appeal are that

, appellant was appointed as Deputy Dtrector n the Populatlon Welfare '

- . Director (BS-_18) on the recommendatlon of Departmental Promotion - '

review petltlon whlch was also rejected where-aﬂer she ﬁ]ed service

appeal whxch was accepted with direction to the authorlttes to conduct

4

-de-novo'i mquu'y Accordmgly, de-novo inquiry was conducted and she -

one year, Feehng aggneved she filed revrew petmon whrch was

rejected hence the present service appeal.

. L

-3 We have heard Noor Muhammad Khattak Advocate learned '

counsel for the appellant and Asif Masood Ah Shah lcamed Deputy

Di;tuct Attorney for the respondents and ‘have gone through the record

| and the proceedmgs of the case in minute parttculars. ‘

4. Noor Mtxhammad Khattak Advocate, learned c'otlnsel. for

| ..was awarded major penalty of reductlon in lower grade for a pertod of

‘appellant, mter«aha contended that the 1mpugned notrﬁcatton dated "

25.06. 2019 whereby major penalty of reduction in lower grade f()l one .-

year was imposed is agamst law, facts and norms of justice, hence, not

, tenable and liable to be set aside. He contended that the de-novo ianiiry o

50 conducted by the Secretary Imgatton was agamst law; Khyber

'Pakhtunkhwa Govemment Servants (Efﬁctency & Dtsotplme) Rule.s

. 2011 and spn it of Judgment of this Tribunal dated 31 .08.2018 as 1t had

been observed by this Tribunal that statements of Secretary Socml

41"!‘1@
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o Weltare and Members of Procurement Commrttee as well as leohmcal
Comnnttee should have been recorded i in the presence of the appellant’

with opportumty to cross-examme them “but desptte clear dlrectlons
'thon statements were not recorded nor the appellant was’ affor ded an - ,
| opportumty to cross- examme them It ‘was further argued that once
- agam a delrberate attempt was made by the Inqunry Off icer to grve sate
passage to the respons1ble offi icers by makmg the appellant scapegoat :
| for the second tlme ‘That no regular rnqurry was conducted in the
| Jnattet whrch as per Supreme Court Judgments was necessary Reliance
| , was placed on 2008 SCMR-1369 2020 PLC (C S) 1291 and 2011 PLC “ |
(C S) 11 | | | o
5; Conversely, learned Deputy District Attomey contended that. |
- .appellant was appomted as Woman Medrcal Off' icer (BS l7) who was
| pzomoted to BS-18 and was posted as Deputy Drrector l’opulatron
: Welfare Program in the erstwhlle FATA He submltted that she was
.- .. suspended on - 18.02. 2014 wrth lmmedlate effect on account of _
mvol\rement in the 1rregular1t1es commrtted in the procurement of
| Amedrcmes therefore charge sheet alongwrth statement of allegatrons .
was seryed upon her and she submltted wrltten 1eply Wthh was found
”vunsatlsfactmy, that the competent authorlty after perusal | and

exammatron of the mqurry report, unposed ma}or penalty on the-

o ~appellant after fulﬁllment of all codal fonnahtres Lastly, he submltted p

that as per judgment of thrs Trtbunal appellant was remstated mtow

servrc,e for the purpose of de-novo mqutry and after de-novo mqulry,v o

the competent authorrty 1mposed maJor penalty of reducuon to lowehiw N

: ‘ﬂlb oizhmhhw
= 3
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. grade/post for a period of one year and that. she was punis‘hed‘after.

1

fulfiliment of all codal formalities.

6. After hearmg the learned counsel for the pames and gomg
- through the xecmd of the case wath their assxstance and aﬁer per usmg

“the precedent cases cited before us, we are of the opxmon that some

glarmg dlscrepancxes were noticed by this Tribunal i in the earher round

. of litlganon and it was conclude‘d that the mquiry was not "conducted in

just‘,' fair and transparent' manner. Relevant pa:ra'from the j Lidgment of

‘this Tribunal dated- 31.08.2018 is hereby .reproducédqur ready

_feference:

“Perusal of reply of the appeliant to the char, ge.sheet and |
statements of allegatzons revealed that purchase commzttee )
-‘ headed by the Secretary Soczal Sector (FATA) annngzh. T
seven ‘others. members was consmuted after abtammg
' approval from the Secretary Social Sector (FA TA) Bzds .'
“invited were opened on the dzreetzom of the S’ecretaij SS by
“a broad based committee havmg representatzon of relevant 2
.stakeholders Comparatzve statement was szgned by the-
,concemed and finally by the Secretary Soc:al Sector
(FA TA). Jn case there were def iciencies in the comparatzve
 statement was it not the responszbzhty of Se&etary )
concerned as Head of the department 10 take correcrzve ,
measure/_stop the process? He can’t be. dbsolved of his -
| resbqnsibilt:ty. The inquiry combzittee should have recorded
statebaent; | of members of purchas'e. .conzmittee/tecbkieq( .

committee and thereafier should have analyzed their role in _

LY




. theu f' ndings. Whtle re.spondmg to the charge at Sr. No. b

R of the charge sheet the appellant in her ;eply stated that
representatt_ve of A&C Department was, included to
parttczpate in the proceedmgs of the procurernent‘
committee on the verbal advtce of SSS (F) Why thzs fact "

was not got vertﬁed from the Secretary SS to meet the ends :
of justice? While in t*epl)l 'to charge at Sr. no. d she leveled_ K |

_ certain accusations agamst Mr Fakhar Alam Stot e Kecper
and M. Muhammad Kamran. It was the duty of the inquir y‘_ '
committee to have recoz_'ded their statements, 'but the tfeport ..
Was ;§zzeﬁt on tltis issue. )

In adtlitian to thts reply ﬁtnnishea’ fo the enqairy comnzittee

by the official fespondents was also worth perusal. In this

-

rep[y | fingers were pointed out towards Secretary '.lS’olctal |
Sectot* (FA TA)_bez‘ng Arespaneible for certain laps.es.nlt was
quite' strange why tlte- .Secretarj 'Social Sectot‘ -. not
- assoczated with mqutry pr oceedzngs? Was it mtenttonal or
: otherwzse? Fazmess demanded that his statement should
have been recorded t0 counter the allegattons leveled by. |
the appellant those contatned in the official reply We |
apprehend that the appellant was made scapegoat to save |
) o the slan of others Actzan of the enquzry commzttce also.

o goes agatnst the spirit of E&D Rules 2011, Fzrstly

statements of all concemed mcludmg Secretary should' -

) . | have been reco:ded in the presence of the appellant and
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On
‘been given to her. Ir is a_serious departure from the laz'd
a’own proceciore "ohd s suﬁ'z’cie’ht . for }nakz'ng .,fthe
‘ proceedzngs zllegal/unlawful 7 he mquzry corryzmzttee' also ‘
. praposed dzsczplmary actzon against Mr Fakhar Alam
- Store Keeper and Mr. Rashz’d Ahmad but during the cozgrse
of hea'ring ofﬁciql' -respondents when conﬁ'ontéd on this .
point r‘vere clueless. Similarly, no docynzentary :evidenee
. -'was_ produced 16 substantiate that “action aQQinet the
o__fﬁciab of A G’PR’ a,;- prbposed by rhe enquiry cr)mmr';tee
was taken.” | . |

In view of the above, appeal was accepted by this Trrbunal and

- nnpugned order was set asrde Respondents were dlrected to conduct .

- -

de-novo 1nqu1ry agamst the appellant stnctly in accordance wrth law ‘

The de-novo inquiry report 1s avallable on file. wlnch shows that chargc

| 'sheet alongwrth statement of allcgatlons were never sewed upon

appellant As per Rule-lO (I) (b) of Khyber Pakhtunkhwa Government :

Servants (Efﬁc:ency & . Drscnplme) Rules 2011 1f the - competent

| authorlty decrdes that it is necessary to hold an mqurry agamst lhe
accused under Rule-S it shall pass an order of 1nqu1ry n wntmg Wthll

shall mclude the grounds for proceedmg, clearly spemfymg the chargcs -

alongwnh apportlonment of responsxbxhty ' l

7. In the instant case, upon the direction of this Tribonal for éde-i

novo mqulry, charge sheet alongthh statement of allegatlons was ‘not

servcd upon  the appellant as per law It wxll not be out of place to

4

. mention here that frammg of charge and its commumcatzon alonngth




p‘re-requisite whlch is to be follo‘wed. ‘Despite djrections by tllis
,- 'Tubunal Secretary Social Sector’ bemg head of the Department, was
- not cxamlned in the presence of, appel]ant in order to provnde her a
‘P'.R?Pel' opportumty of cros_s-exammatron. Statement of members of .the
" Purchase Committee/T. echnical Committee were also not recor~ded in.
' the presence of eppellent. The appellant lrad levelecl certai‘n‘?llegetions' |
against Mr. Fakhar Alam, Store Keeperiand Mr. Muhammad Kérn_ran
but their stat,ements were not recorded despite directionsantl egaln the
de-novo inquiry is silent on thi's-issue: Secretary Social Sector (FATA)
was 1esponsrble for certain lapses but agam he was not associated w:th |
) the mqutry proceedlngs and the appellant was made' scapegoat to save
~ the skin of others. De-novo mqulry was. not conducted in accordance
. with Khyber Pakhtunkhwa Government Servants (Efﬁcrency & L
| _Dlscnphne) Rules 2011 as nerther the statements of all concemed were
recordcd 1n the presence of the appellant nor she was ~Igrven any
opportumty of cross-exarnmatron Nothmg was brought befme this
L Bench in orcler to shovl\/ any action against Secretary, Storekeeper and
other offcials of AGPRs and Rule-11(4) of Khyber Pekhtunkhwa |
j' . Government Servants (Efﬁcrency & Dlsmplme) Rules, 2011 was
. vnolated as thelr statements were: not recorded in the presence of
accused appellant.. It'is also on record that show cause notice was. also |
not -sctved upon the appcllant; The kreport.of hde-novo inc';_u'iry‘is elso

AN

silent in this 'r'egard and that’s’ why no" reply was ‘sub'in_itte"d by -the

.eppellan't. Inquiry report was also not p'r‘oyided-. As per .Rule?l{l(4)(c) of

‘Khyber Pakhtunkhwa, GovernrnentliServants (Efﬁciency & -Discipline')

’;'l

" Rules, 201 1,the competent authorrty shall provrde a cOpy of the mquzry, o
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report to the accused but in the instant case, inquiry report was provided

on the .;-)revious date of hearing to the appellant. Admittedly she :was

- condemned unheard as no chance of personal hearmg was afforded to

_her It has been held by the Supreme Court of Pakistan that whe;e the

civil servant was not afforded a chance of personal hearmg before

passing of termination order, such order would be void ab-initio.

Reliance is placed on 2003 PLC (C.S) 365.

8. - For what has gone above, the impugned ordcvr‘o‘f imposition of
penalty with disciplinary procegiiings wherefrom it 'resulté;d, is set aside
and appeal is aécepted as praye'd-f‘or. Paﬁies are iefi to bear their own

costs. File be consigned to the record room.

ANNOUNCED.
14.04.2023

N FaMQP/tyaul)/

‘Member (E) .

Date of Presema.»m JD‘Z‘T s / 7_ Z&/@ -
Pm?‘w mﬁ%‘?‘ﬁi Copying Fee __.Qé/
: Urgent
- 0/ —

Total
Dateof Co: .. .

Namc ¢ ™




- W
| Y e

To
The Chief Secretary Khyber Pakhtunkhwa
Peshawar

Through Proper Channel

Subject:- ~ REPRESENTATION FOR IMPLEMENTATION OF JUDGMENT DATED
14/04/2023 OF SERVICE TRIBUNAL : '

Respected Sir - ‘ h

1. Tt is stated that the applicant was appointed as Deputy Director in the
Population Welfare Department FATA (now Merged Area) vide order dated,
26/07/2006 during service the applicant was promoted single cadre post of _
‘Deputy Director BPS-18 on the recommendatlon of DPC.

2. That the applicant was suspended on some allegation, whereafter an 1nqu1ry,_
was conducted and the applicant was dismissed from service.

3. That the applicant filed review petition, which was also rejected, whereaﬁer
the applicant filed service appeal, which was accepted with the directions t0'
the authorities to conduct denovo inquiry.

4.  That accordlngly denovo inquiry was conducted and the- apphcant was
awarded major penalty of rejection in lower grade for a period of one year. - f

5. That feeling aggrieved, the applicant filed review petition, which was rej ected,‘
hence the applicant filed the Service Appeal No 1299/2019, which was
accepted as prayed for and imposition of penalty with dlsmplmary
proceedings is set aside.

It is, therefore, most humbly requested that on acceptance of thIS
representation, the judgment dated 14/04/2023 of Services Trlbunal
KP, Peshawar in Service Appeal No 1299/2019 may please be
implemented in letter and spirit.

| ' 2
Dated: -24.05.2023 Dr. Lal Zan '

Ex. Deputy Director (BPS- 18)
Population Welfare Department,
FATA (Merged Area) Merged
Area Secretariat, Warsak Road »
Peshawar. ‘
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
. PESHAWAR.
Exestron No___ /2023
(APPELLANT)
(PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

e s Deplt- ___ (DEFENDANT)

W€ __Dr. (sl 2av;

Do hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /202 | D:)/”‘)y

LIENT

ACCEPTED

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT

WALEED ADNAN

UMAR FA%Q MOHMAND
MUHAMMD AYUB
& @N
MAHMOOD JAN
OFFICE; ADVOCATES

Flat No. (TF) 291-292 3" Floor,
Deans Trade Centre, Peshawar Cantt.

~ (0311-9314232)



