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Respected Sir,

it is submitted that the present appeal was received on 16.11.2023 after
thoroughly scrutinizing the same so many deficiencies were found in it, which was
refurned -to the learned counsel for the appellant for completion and
resubmission within i 15 days. Today i.e. on 06.12.2023 the learned counsel for

the appeliant re-filed the sarme without removing the objections.

The appeal is now submitted to your honour under rule-7 (¢ ) of Khyber
Pakhtunkhwa Service Tribunai rules 1974 for appropriate order please.
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O i\nf‘n"OzJ yadum of nmwai be s nol signed by the appel s W;f;‘,

\E Copy ¢f service restoraiion o

attachaed with the appeal be 2

@ Copy of departmental. abpo"«i ““airxst.ihe irnpugnoen disminaal ardar is nod aitashed
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BEFORE THE SERVICE TRIBUNAL KHYBER

PA

" Service Appeal NO.@ 0f 2023

Zakir khan-'S/o'Sazd Raz:q posted at the oﬁice of depuh/ commissioner. D1r

lower as a jun_ior ¢

1. .Government
.revenue Ret

2. Cominission

3.- Deputy Con

erk (BPS-11). ...... eaaiereens eesebresenionn. Appellam‘

VERS US

of Khyber pakhtunkhwa through the cecremn/, Bonrd of
enue & Estate department,

24 Malakand at Saidu sharif swat

missioner, Dir Lower.

KHTUNKHWA, PESHAWAR

Appellant . R

- Through g%

SOHAIL AHMAD
: ;Advoca te

.Offlce No 3-5, 3 floor, sultan tower
- Makanbagh Mingora swat =
Cell: 034594521 46
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* . lower as a junior cl

- Respectfully Sheiqe
o "Brief facts of the ¢
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BEFORE [HE SERVICE TRIBUNAL KHYBER

Service Appeal-No.__

,;.PAKHTUNKHWA PESHAWAR

0 2023

Zakir khan S/o SazId Raz:a posted at the oﬁice of deputy commissioner Dir

1. Go,v'er_nin‘ent

erk (BPS-11 ) ...... STIISIRPRLINS e )‘\ppellant

VERSUS
of Khyber pakhtunkhwa through the secretary, Board of

revenue, Revenue & Estate department. _
2. Commissioner Malakand at Saidu sharif swat
3. Deputy Commissioner, Dzr Lower.-

e e Respondents

| Appeall LI/s4 of service tribunal Act, 1974, aszaznst o

pugned order. dated 12: 07—2021 vide wh:ch

'~ the im

pondent NO. 3 has issued dzsmzssal Qrder of

the res

. Petitid

. appeal

ner on account of a baseless criminal case,

™

ase which have given rise for filing the instant service

-

are as under;

1) That the appellant was appofn’ted as a junior clerk BPS—II vide order : i

No.12473/7/Estt:

dated 12/08/2016 in . the office’ of deputy

o 'c'ommissio'ner, Dir Lower,'iuhere he performed almost two years of his
" service with full devotion and ‘comm'itmen't till 21/06/2018
'-(Appoihtment order dated 12/08/2016 is attached herewt\th as’

annexure “A”) :

2) That the appellant was falsely ifnplfcated in cas"e FIR No. 22l'7 dated |

1 6/09/2 019

concluszon of trzal the learned trial court vza’e order dated 30/06/2021 L

Uy/s 364/511 PPC, 53 CPA of P.S Chakdara on

canvzcted the appellant unider malﬁple penal provzszonq of law.
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3) That on the Strength of conviction order of learned trial court dated ~

instant dism

" order-of the

- U/S 496-A/5

 the serbice of the appellant

4)

5)
 departmenta

" to approach

| resporidents |

departmenta

‘departmeni

30/06/2021
12/07/2021 |

22/06/2 0.;12 g

was ﬁnally

the respondent'No.S has issued dismissal order dated

jssal order the r'espondent No.3 has issued a suspension
appellant bearing endorsement No. 14200-03/Estt: dated
' the basis of another false FIR No.340 dated 17/06/2078 )
11 PPC read wzth section 50 of CPA, P. S Quch which
culminated zntclJ the acquzttal of appellant by learned’

additional ‘session judge vide order dated 08/01/2019 and thereafter ‘

was restored. (Copy of dzsmtssal order

dated 12/0772021 is attaehed herew:th as Annexure “B”)

Thal the con
187-M/2021
dated 11/01
aequitted. (q

herewith as

viction order was challenged through ctiminal appeal No. .

and the learned hzgh court mingora bench vide zts order' h

opy of acquztllal order dated 11/01/2023 zs attached o

annexure ”C”) e

l" *

RN "

That the 'appe'llant after hzs acquittal order om 27/01/20_23 ﬁled 0
) | : .

despite of re
mum .by 1
appellant fil
dispoéed of Y

the instant a

| representation 'again'stl his dismissal order, the
were bound under the law to decide the fate' of. -
l representatzon wzthzn a stzpalated period of time hat :
minder dated 04/09/2023 the responded No.3 remazned

ot deczdzng the appeal of the appellarzt therefore the"'
ed a writ petition bearzng No.IOQS-M/ZOZS which was
ide order dated 171 0/2023' and the appellant was allowed
to the appropriate forum e KP Sermce tribunal, hence | B

ppeal on the following amongst others grounds (copy of
al appeal dated 27/01/2023 is attached herewlth ds .

annexure “D”, eopy of reminder dated 04/09/2023 is attached
herewzth as annexure ”E”, copy of order dated 17/10/2023 in

of appellant illegally, it is to clarify that prior to the

/2023 “allowed the appeal and the. appellant and . was
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GROUNDS:--
o a) 'That‘the ordg

illegal; again

e

"

. ' v
P . . 2
> SN -

e

writ petition No.1095-M/2023 is attached herewith as annexure”

st the law and facts and void ab- initio. -

b) That the dis
“the appellan
dated 11/01
the 'al.lég,atio
-c;‘ou'rt of juri
was penaliz

commi ttéd b

has already been set-asided by High-court vide order -
023 in other words’ the dzsmzssal order whzch_’zs based on -

of a criminal case is already discarded by competent ©

diction, hence in this vie'c_b*of the.matter the appellant

d for the alleged' misconduct which -has never been

~bound the set-aside the premous dismissal order of the appellam‘ and

to re-instate

him in hzs service w.e f 12/07/2021

.c) That the appellant was appointed as junior clerk and since his

appointment

the eligibilz’t],

d) That the zrr

there is no adverse entry in his entire record to question

and fitness of the appellant.,

pugned order in all czrcumstanceq is nat mammmable

being arbztra Y, fanczful and based on presumptzons and con]ecture<

“hence lzable t

e) That the ina
appellant shd
against the n

f) That the app
" and the ord
 finally ruled

0 be set-aszde

orms of Justice and lzable fo be recalled o ~

\

’llant was condemned on mere suspzczon and con]uncture
r of disinissal is only based on antlczpatzon whzch wy.

out by the august Hzgh coun‘

7S of dzsmzssal dated 12/07/2021 by respondent NO. 3 is .

issal order is not sustamable as the convzctzon order of .

him, on 'this score alone the respondents were duty -

ction of respondents upon the depdftmentdl appeal of e

ws malaﬁde on the part of respondents So thezr orders zs :




dated

be setfaside and prevzous length of service of the .

~order
- initio

_on the|post of ]unzor clerk (BPS 11) wzth all back .

o Itis therefore _humbl\‘y prayed that on dcceptance of
" this instant service appenl the impugned order

[2- 07-2021 of respondent No.3 may kzndh/‘ .

~ appellant may kindly be restored w.e.f the illegal .
~ dismisgal -'order-dated 12-07-2021 while the ibid

may kindly be declared unlawful, void ab-

nnd resultantly the appellant be reinstated ¢

.

".ben,eﬁts.-" L e

. . '

Any other remedy which s just

approgriate may also be awarded though. not

specifically prayed for,

* o R
Appellant
= Through

“(Advocate)”

~

SOHA2?7 1

AHMAD



BEFORE THE SERVICE TRIB LINAL KH YBER
PAKHTUNKHWA PESHAWAR B

Service Appeal No.___ of 2023 -

Zakir khan S/o Said Razig posted at the ojj‘ice of deputy commissioner Dir -
lower as a junior clvrk (BPS- 11) PPy e Appellant '
| VERSUS |

1. -Governmentof Khyber pakhtunkhwa through the secretary, Board of
reveniie, Revenue & Estate department. :
2. Commissiongr Malakand at Saidu sharif swat
3. Deputy Compmissioner, Dzr Lower.

----------------------------------------

Respondents

\

Cert'ifi'cate/:- o It is certified that no such _‘lil‘<e service appeél is
. aamittéd ,by the appellant Abefore'this hbnorablé' L
=" lourt or pending or decided by this honorable

. Acourt.

"":Appell‘ant‘ . |

S T | . |
: 1 - “Through - R
A '-SOHA‘ZAHMAD. o

| (Advocate) -

?




\ﬁ.'“" '

" Service Appeal No.__|

Zakir khan S/o Sal
" lower as a junior cl

| affirm and declaré (

. and correct to the i

//-f"-‘

BEFORE HE SERVICE TRIBUNAL KHYBER ~

) 'PA_

- 1. Government
" revenue, Rev

2. .Commissions

- 3. Deputy Com

I, Zakir kH

commissioner Dir

H TUNKHWA P}:SHAWAR

- o~ .

qf2023

d Raziq posted it the oﬂice of deputy commissioner Dir
erk (BPS-11). .oovvviivniinnnn v Appellant

- VERSUS

of Khyber pakhtunkhwa t zrough the secretary, Board of
enue & Estate department, -
r Malakand at Saidu sharif swat
missioner, Dir Lower,

PN YD SN ¥ -

AFFIDAVIT |

an /o Said Raziq posted af the office of deputy

lower as a junior clerk ‘(BPS-I 1), do hereby solemnly

A .
.,in.ll-'b,-.r.

" DEPONENT

" ZAKIR KHAN
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- BEFORE THE SERVICE TRIBUNAL KHYBER
o PAKH TLINKHWA PESHAWAR

Service Appeal No.__| of 2023

Zakir khan S/o Sazd Razig posted at the office- of deputy commissioner Dir o

lower as a junior clerk (BPS 1) RTPPRY -....Appellunt ‘

VERS us

1. Government|of Khyber pakhtunkhwa through the secretary, Board of
revenue, Revenue & Estate department. .
2. Commissioner Malakarid at Saidu sharif swat .

3. Deputy Commissioner, Dzr Lower. | L.
3 T S PO OPPP "...Respondents
- ADDRESSES OF PARTIES

PETITIONERS:

 Zakir khan Sfo| Said Razig posted at the oﬁice of deputy commissioner
Dir lower as a junior clerk (BPS-11), P.O and. znllage Ouch east Muhalla

‘Kuz Palaw, Disgrict Dir Lower.

CNIC No: 15302-2190807-5 . CelNe: 03193129971

~ RESPONDENTS:

1. Government pf Khyber pakhtunkhwa through the secretary, Board of
revenue, Revenye & Estate department.
2. Commissioner Malakand at Saidu sharzf swat

3. Deputy Commissioner, Dir Lower

© Appellant
Through ~ 1

SOHAI KHMAD

Advocate
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~OFFICE QF THE .
DEPUTY COMMISMONER,
' DIR LOWER. .
Wl /7 [Estt: -
~  Daled Timergara the _&Q%’?/ZOM.

+

OFFICE ORDER:

RN

Consequent upon. lhe recommendation of Dcpa:tmemal selectlon Commlttcc

_ Zaklr Kban S/O Said Ra7aq 1ca|dunl of Vllhgc Ouch Sharqee Tehsil Adcnzax Dir
L nwel I8 hueby appmntcd as Junior Clerk (3PS- ll) ( 10510-740-32710) in- Lhe Officc, of W

lhc Dupuly Commissioner, Dir Iower on Ihc lollowmg._, terms and condition with immediate

A
. -

effect-on r(,;,ular basm -

1. lle shall prodnce FHealth & /\;;,e m,e1t|l|<,are form Mcdlcal \upcrmtendenl Dlstnct Hcadqu W,

™ ingm

I lc)spltal Timer, gala

2. He Shall Teport f'on duty w1th|n I5 days off lhc issuance of tlm order.

,,'

3. Mis. appointment e purely on »I.cmpru.ny i_msn.s and subject to verification ol his academic .

documents from the concerned University/Board and clearance of concerned Police Station.

4. He will draw pay and allowanccs TA. cte as admissible (o BPS-11 category of Govcrnmcnt

Sc:vants to which lie bclongs under the rules.

5. He will; be entltlcd to all iacnlmevlnnchls as admissible undcr the rulcs to the cqtcgo.y of

*(Government Scrvants in BPS-1t.
6. He will be on probation for a perlod of one ycﬁr‘ euend'lb-le to another year.
. 1. Hewill deduct GP Tund, B/Fund Gloup Insurance etc as peu (vovernmenl Rules.

Iu case he auepts the ahove condllums, he should lepm( for duty wnlhm ﬁftccn days of the

issuance of this ol'fte or(ler

No. /?l//// ///I-stl

: Lopy for warded to:-

I. The District Accounts Ofticer, Dir Lower. -
2. "The Accountant, Local office. : '
3. Mr. Zakir Khan $/0 Sard Razaq wsndcnt of Vlllﬂgc Ouch Shan qee Tchsﬂ Adenzal
Dir Lower. : . , :
Jror information.” ’ ‘

.-

Dir Lo ver.

_DEpu Commissioner
pir, Lowgr)‘"’

Y




N, 7’5 ﬂ? -5 {/Em

effect from 01/07/2021.

(e e

" DEPUTY COMMISSIONER
DIR LOWER

No. ?675/ / -/E's,tt:

Dated Timergara the /o /07/2021

Posting and Transfec 2

RETAL T UGB My WAL AP IR AR " A A AL L A RPN TN ST AN ¥ T, AT Ly, roRD AT IET

2 dcdlrlower@gmall commdeputy Commlssroner Dlr Lower ‘l“" @dcd|rlower@0945 925000‘1

N MR % UG R VR N | I8 i3 ~ AL TSI T e e ST

OFFICE ORTER:-

Where.v» on the report of Superintendent of Police Investigation Dir Lower vide
his memo: No. 2500/GR dated 20/06/2018s, Mr. Zakir Khan S/O Said-Raziq resident of Ouch
Tehsil Adenzai Dir Lower, serving in this oftice as Junior Clerk (BPS-11) was involved in case

" FIR No. 340 dated 17/6/2018, U/S 496-A/511 PPC Read with Section S0 of Child Protecuon Act, .

'S Ouch.

Whereas, in view of the above the said official was suspended v1de thls offxce order _

bearing (.ndmsement No. 14200- m/bqtt dated 22/672018. »

Whereus, in light of the decision of Additional & Session Judge Dir Lower at
Chakdara dated 08/01/2019, the suspension.order was withdrawn vide this office endorsement
No. 1201’;/Estt dated 30/1/2019.

- Whereas, the DlStllCt Police Office Dll‘ Lower sent a report vide his memo: No. .

22095/GP dated 20/9/2019, stating therein that Zakir Khan S/O Said Raziq resident of Ouch
Sharqi Koz Palawo Tehsil Adenzai Dir Lower (Serving in this office as Junior Cierk) is involved
in case FIR No. 227 dated 16/9/2019, u/s 364/511/53 CPA.PPC 'S Chakdara.

Whereas, the Additional Session & Iudgc/ludg,e Child Plotecllon Court Chakdara

' Dir Lower vide his decision/order  dated 30/6/2021 (Para 30), has convicted the said official, u/s

364-A, read with section 511 PRC and has senfenced him ta under go rigorous imprisonment for

.1 0-years and is also find Rs. 100000/= (One Lac) and incasc of default the accused official shall
lurther undergo rigorous sunple lmpnsonment for a period of 06-months.

S [e is further been convicted under section 53 of Child plOlCCtIOI’l welfare 2010 and
has been sentenced to undergo im prlsonmenl tor 10-years.

Now, therefore, the undersigned as a competent authority under thé Khyber
Pakhtunkhwa, E&D Rules, 2011 (Para 4 &8) do hereby orderetl the dismissal from service of
Zakir Khan, Jumor Clerk son of Sald Ra71q u,slclent of village Ouch Sharqi Koz Palawo ‘with

1

Deputy Commissioner,
Dir Lower

Copy forwarded to:-

For information and necessary action

2. The Assistant Commissioner, Lalgilla. .
sofar, they are concerned.

1. The District‘Accounts Officer, Dir Lower. }
2 The Ar‘(‘mmfnnl ocnl OfMern,

V @ Mr. Zaku Khan, Junior Clcnl( son of Said Ra21q 1es:dcnt of village Ouch Sharql Koz
Palawo Tehsil Adenzai Dir Lower. :

- . “ // Deputy Coqimissioner,
e Dir Lowér

5
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o JUDGMENTSHEET

"IN THE PESHAWAR HIGH COURT,
- MINGORA BENCH (DAR-UL-QAZA), SWAT
(J udtczal Department) :

_ 1 Cr A No. 187-M/2021
(Zaklr Khan v. Wahld ~ur-Rehman & the State)

2; Ci.R No. 43-M/2021
(Wahxd-ur-Rehman v. Zakria & the Slatc) ‘

L

Present:  M/S H afiz Ashfaq Ahmad and Rahman All,
Advocate for the appel]am/conth

Mr. Alam Khan Adenzai, Asstt: A.G for the '

State. .

Mr. Attéullah; Advocate‘ for the requndent/v
complainant.

Date of hearing: 11.01,2@)23

Dr. Khu'rshid Igbal, J.- L
1. Through this smgle Judgment, we mtencL -

‘ to decide the instant appeal Cr. A No. 187-M/2021 filed

dated 16. 09 2019 reglstered u/ss. 364 A/Sll PPC

read with scction 53 of the Chlld_ Protectlon & Welfare

Act, 2020 (C.P.A), by ‘the, leamed  rial Iﬁdge vide

tmpugned 1udgment dated 30. 06 2021 as well as a
~connected CrR No. 43-M/2021 ﬁlcd by the '

‘respondent Wahid-ur-Rehman  against -the - same

judgment - of the trial Court for the enhancement of-

sentences awarded to the appellant/convict. '

. Aukbd Sirr $liStenographes “(D.5) HQN'DLE MR, JUITICE MUHAMMAD HAZEM ANWAR

by the appclLant/conwct agalnst his conv1ct10n and

sentences awarded to hlm in a case FIR No. 227 ‘



3. On comoletion of investigation, challan

2. - Necessary facts of the case are that the
complainant, Wahi‘d«ur-Reh_man (PW-2), reported the

matter to the local pohce in Pollcc Station Chakdara

o that on 16. 09 2019, he, alongwith his father and other

‘ famlly members was present in his house ‘At about

10 30 hours on hearmg noise outside his house, he T
came .out and saw a man who was forcrbly settmg his

mmor daughter aged about 4/5 years on a motorcycle

while she was weeping. When he shouted the man ﬂed .

~away. from the spot and ieﬂ the minor girl alongw1th

the motorcycle The complamant and his father chased

‘hrm and caught hold of him thh the help” of .

co- Wllagers On checking his CNTC he was ldent:ﬁed

>

Zakrr Khan son of Sald Raziq, a resident of Ouch

‘Sharqz, Koz ‘Palow (CNIC #.15302,-21_90807 -5),

s ' . ‘ . ‘.
- now appellant before us. The occurrence besides him, . -

was - statedly witnessed.vby Amir 'Za-man' son of

Abdul ‘Mateen Khun ‘and Hidayatullah son of -

Muhammad‘Nabi. He charged the appellant for

- abducting  his  minor daughter namely,

Mst. Khalor "Bibi, for sexual abuse on, wh:ch

e

the aforesaid FIR (Ex:PA) was lodged.

.was submitted against .the appellant’ Zakria Khan a

before the learned trial Court, who was supplied copies -
. . - ‘ o . . © o~ - P oL
T e A , {D.0) HONBLE MR [DITICE MUHAMMAD NAEE ANWAR




® S o ~ from the relevart record u/s..26S-C, Cr.PC. Charge
S was far.med‘ag‘einst _him, to which he pleaded not guilty -

- and claimed »tri‘al.'
4. . The prosecution examined’ as many as
" eleven (ll)'lSWs and thereafter, statement of the
'ap'pellant/'com'rict ‘was . recorded u/s. 342, Cr.PC_,_

wherem he demed all the allegatlons leveled agamst

hlm by the prosecuuon and profcssed mnocence ‘He

S also recorded his statemem on oath u/s. 340(2) Cr PC.
However, he clid ot opt  for' producing ev;dence_

-~ in defence.

8. - .After' hearirlg‘ arguments of the learned .
~ AP.P, for the State, and learned counsel for the parties,

the leajrhed_lrlal Judge vide the impugned judgment

 dated 30.06.2019, cnvicted the appellant Zakria Khan
and seh_terlced him as lindér:

~ i U/s.364-A read with section 511, PPC to
undergo rigorous lmpnsonment for 10
years and also lmposed a ﬁne
R100, 000/- (rupees one lacy

" i, Ufs. 53, CPA to undergo ten years
. - rigorous imprisonment and |mposed
o . fire ofRs‘lOOOOO/— (mpees one lac).

2

However beneﬁt “of sectlon 3828

e Cr P C was extended to the appellant/convnct |

v Sh A ITayeapher D) MWWMW

TN

o



6. ~ Being aggrieved, the appellant. p\refe'r.red‘

the _instant' appeéi CrA No.187-M/2019 for his

acquittal in thf: case while.the respondent/complainant.

“filed a revision p-etition CrR No.43;IvI/201:9\ for

enhancement of sentences awarded to the appellant.

AL ) We have heard érguments of learned

for the complainant as well as the learned A’dd_itic’mal

_ cburrs_el‘s for the.appéliams/accused, Jeai‘ned counsel

Advocate Geheral, for the State and perused the record.

that the minor girl, namely, Mst Khalor Blbl aged ‘
about 4/5 years, the victim of the crime was not
examnined in the manner as reqmred 'She was produced' '

for e‘videnqe at the trial on 18.02.2021. The mal Court

8 The crucial aspect-bf the case in hand is

recorded an observation that she was found not capable

of giving evidehce. Probably’the learned trial Courﬁ

found her too young to record her testlmony She was

: the sta1 witness (,f the prosecutlon In splte of the fact

S

that on observatlon shc was not found capable as a

witness, we believe that the Ieamed tnal Court should

havé gone further hefore simply. abandénmg the crucaal

exercise as part of the trial. Su'bjéct to the conditions

laid down in Amcles 3 and 17 of the Qanun~e—
Shahadat Order, 1984 (Q S. O) there is no bar on the

competency of a child to be a witness 1rrespect1ve of

g

a.mu«mmmunphu —(D.B) HON'ALE MR JUITICE MUHAMMAD NAEEM ANV/AR

HON'ALE MR, UTICR Dy KRURIHIQ IQRAL,
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-

his/her age. A close reading of the above 'feferfed ~

provisions evinces that a witness, including most
‘ . : W « : - ™ - o

particularly, a child in the personal context must pass
what is known as tle “rationality test”, which means

the capacity and intelligence of a witness to understand

. the question put-to him and the ability to rationally

respohd to queétion." In the case of Raja Khurram. Ali

‘;Kh'an and 2 others vs Taypaba Bibi and another,

-repdrted ~as PLD 2020 Supreme. Court 146 (.Sugreme o

Court_of Pakistan], our Supreme Court has- observed
that as compared to our judiéial approach, Courts in

other jurisdictions are_more interactivg with child.

- witnesses durmg recordmg of thelr entire evndence

The Court has referred to a 1993 case, in which, the '

Canadian Supreme Court -designed‘three pronged

criteria “of the capacity to observe (including

interpretation), recollect and communicate. The
'relgvant para of the judgment may be reproduced as
under:

“46. In other common law jurisdiction, the
Courts are more inter-active with the child
witnesses during the recording of their entire
evidence. ]u.mce Mc.Lachlin, speaking for the '
Co.nadmnSupmeCouttmd:e case of R. v.
Marquard [1993] 4 S.CR. 223, has crplmned
‘with precision the competency jof the child .
witness, by stpulating the f'ollowmg criteria for
testing the same in terms: '

(1) the capacity to observe (including
interpretation);  (2) the capadty to
recollect; and (3) the capacity to
communicate. ... The judge must satisfy

Berhs Ster AStenographer ] {0:8) HONBEE MR- JUTICE MUHAMMAD 1A PPM ANWAR




‘ @ . o : " him or herself thar the witness possesses
 these capacities. Is the witness capable .

of observing what was happening? Is he - .

or she capable of remembering what he ‘

or she observest Can he or she

communicate what he or she remembers?

The goal is not to ensure that the

evidence is credible, but only to assure

that it meets the minimum threshdld of

being receivable. . .....Generally apea!dng,

the best gauge of capacity is the witness's

pcrfonmnce at the time of trial..

(T]he test outlines the basic abilities thar

individuals need to possess if they are to

testify. The threshold is not a high one.

Whn.tnsrcquu'cdmthcbwcabdmyto,

perceive, remember and communicate.

[once] This escablished, deficiencies of

perception, recollection of the events at

isoue may be dealt with as matters going

to weight of the evidence.”

k ad
-9 ~ Our. Supreme Court urged the Courts to
. R 4 - . o~ ’ .

follow the above referred approach and strongly
advised nfor'compliance of the directions given in paras

« 49 and S0, which are reproduced as below:

“49. In otherjurisdictions, we note thét great :
care is taken -to ensure that such’ child
witnesses are able to depose their testimony
at esse. By taking measures in the court
room to lessen ‘their stress and anxiety of
court-room appearances in such a tender
_age. Such measures include child witness aid , ‘ \
in_ testifying, screens in court rooms, closed -’
courtrooms and counselior aid before and
 after recording of evidence, which needs to
be adopted and practiced in our jdrisdiction
in cases wherein a child victim is to appear as
a witness. In this regard, we expect the.-
respective govemments to take appmpnate
, , : 4 " legislative and administrative measures for |
ensuring the much needed protection ‘and
facilitation of child witnesses. : 5

N
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50. As for the presiding trial Court judges,
they should take appropriate steps during -
the court proceedings to ensure that the
child witnesses depose their testlmony with

" cease, and that too, in' a stress-free
environment. In cases where the child
witness is-unable to depose in the court
room,-and his evidence is ‘necessary’ to find
the truth and it has a ring of ‘circumstantial
trustworthmess then courts, as practiced in
other common‘ law jurisdictions, may
consider in appropriate cases, allowing out- _
of-court” evidence, as an exception to the
‘hearsay rule’. Wigmore, a notable American-.
“scholar on the law of evidence, in his book
Wigmore on Evidence, Volume 5 (Chadbourn
rev, 1974), identified two considerations,
which may serve as an exception to the
‘hearsay rule”: 'a circumstantial prabability of
_trustworthiness, and a necessity for the -
. evidence.”

| 1 | ~ In the case in hand, the learned trial judge I_

did not take a pain‘ to ensure the -victim speak to the

" Court. We believe and expect the trial Court judges to

follow these guidelines in such like cases,

;o

, _1_1_ ‘ We may here add a. perspectxve from the.
UK’s Youth JUSUCC and Cnmmal Evidence Act, 1999

(text of the law at _httpsﬁ//www.législatfoh.fov.ul’c/

ukpgc;/1999/23/cohteni, iast_ac’cessed on ]2/03/2023).-

The law provides that all persons irrespective of age

are competent to give ev1dence However, the W1tness

7 t

must be ableto understand the: questlon put to hlm asa

_w:tness and he/she give answers 1o questlons which .

~ -

can be understcod.'lt Teans a witness must be able*to

understand the question and the answer given must be

capable of being undersiood (Section 3:3).

Bed bt Shre <tiS1envprapher {0.B) * E & Al E
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https://www.legislation.pov,uk/

‘. The law further provides that in criminal
proqeedfngs, a child under the age of 18 at the time of
‘hearing is eligible for assistance on the grou,nd' of age

[S. 16 (1) (a)]. The time of hearing means the tsta'ge- in”

the trial when the court has to make a determinatiqn

- : TN

for the purpose. of special measures direction under

section 19(2).

13, | ) Once 1}16 court has ldetermiped_ bt,hat a |
.\;/iiness is eligibfg-for.assigwnce [a chila” by ﬁx.‘rtue of . :
section )6 (1) (a[)], itvn"xu_st timeq determine that aﬁy lor;e :
or more special measures would be 'Iik}sfy to i‘mprove‘

 the quality of evidence given by the witness.
14, The special  measures the law provides

/
are:

* " Screening witness from accused
s Evidence by live link
- » Evidence given in private

* Removal of wigs and gowns |

* Video recorded evidence in  chief
cross-examination or re-examination

* Examination of witness through intermediary
Aids te communication (sections 23-30).

18, - The purpose of the law is" to hélp '
. ) o i
disadvantaged witnesses, such as, children under the
agé of 18, anc_i-t'f_wose suffering with mental disorder or

otherwise has significant impairment of intelligence

“and social functioning. The law. lays‘down a host of .

| Betit Sk AUSTenoprapher (0.8) 7 AHAMMAD NATER ANWAD
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special ‘measures which a court may employ to
~improve the quaiity of such vulnerable witnesses.

Often a child abuse céée hingés on the evidence of just

one witness, as the victim of a crime. The special,
measures per the law helps make such witness to give
better evidence and miore confidently in a milieu of

juvenile justice. Perhaps, it may ‘be more helpful to

follow the observations ~of the above referred -

observations -of the ‘Supr_eme’ Court as anpthéf best

. practice example.

‘ 16, Comirig to the remaining ocular account,

the same compnaes of the’ deposmon of Amir Zaman
Khan (PWl) and Walnld ur-Rehman, the 'complamant/" A
father of the victim (PW2), respectwely The ° '

duposmon of PWZ/complamant would reveal that on

the day of occurrence (16 09. 2019 at 10:30 am) whlle

‘he was 'pre_s_ent-in his house alongwith his father,

‘he heard noise. When came out of his. house, he saw

that the appellant had forcibly made. his . daughter,
the victim, sit on the motorcycle and-she was shouting,

When he asked him, the appellant left the motorcycle

and tried to run away from the scene. His father and

other residents aiso came out and took hold of him

. after ha_\}ing-bcen chased. He alleged that the appellant

~was abducting the - victim for sexual assault.

Bekds Sher AilSienographer . " (D.B) HON'BLE MR, JLITICE MUHAMMAD JYAREM ANWAR
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PW1 rather furmshcd a shorter deposrtron in hls

examination-imchmf whrch shows that on the day .of
the occurrence while he was gomg to purchase some
' grocery items from a shop in v11!age Adam Dhera1 he " -
N got attracted on the noise, saw that the appellant was
abductlng the victim on hrs motorcycle. The appell.ant.
" was chased by him, the father and-grandfat-her of the
~ victim and other resrdents of the village and taken hold
of him alongwrth the rrlotorcycle The - cross.
examination of P_Wi divulges that when he»came. out,
_ he: saw that the motorcycle of the appellanr was Rot in
| started condition and -the victim was sitting on the
~ motorcycle and at that time, oo other person was there.
_ The cross examination of PWi shows that when he
reached to the ‘spot, he saw the victim _sittlng on the
' motorcycle and the appellant not sitting. there-but .yyaé

4

trymg to run away. The deposmon further shows that

-when he reached the spot he saw that the appellanl
. was srttmg on the inotorcycle and was trymg to run .
away. That the. victim wasv sitting on lhe front part of
' the motorcyvcle. The appe]lant was not holding her and
| she was weeping. It is, thus, doubtful as in which mode- E
and rnannerlboth'the. PWs witnessed the octurrence.
"The e-ircumstances show lhat the appeliant co_uld easily
run away everr while-successﬂjlly abducting the victirn.'
| whrle srttmg on the. motorcycle PWl ln olre breathv | . - wZ -
) dcposed ‘that when he reached the appellant was not - o

: . N
v o3 W_mwummw
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e . o . srttmg on the motorcycle and was trying to decamp In
the next breath he stated. that when he reached, the
appellant was’ sxtttng on the motorcycle and - was tryrng
- 1o decamp Then lf the vxcttm was sitting on the:
motorcycle and wecpmg and not in clutches of the

' appellant she was surely to fell down if the appellant '~

_was trymg to run away on the motorcycle

: pos Lo
L p , _1_7_., .  The site ‘plan of the occurrence depicts‘
that .the house. of the complalnant party to the west and .
a vacant house of one Muhammad Iqbal to the east of | e
| the publ_l_c thoroughfare,.whtch turns towards west. The.
albresaid publ-ic path of yillage Adam Dherai at points
oo _ o C . L 3A, Al and 4A in the south tums towards west.
| o Towards the south of the publrc path, the open ﬁelds of :
'A the wllage are shown The site plan does not’ depxct the

house of the PWl 1t is doubtful as to whether he is a

resxdent of the same locahty and how he suddenly got

attracted to the spot. The prosecutlon contended that
there were so’ many other residents of the v:llage who
successfully overpowered ~the appcllant and took him. *
to the Police Station alongthh the motorcycle but no:
_other wrtnesses were examined as w1tnesses of the

- ‘ ‘ - occurrence. .

k]

-

18.  Regarding the allegation of abduction for

the purpose of. sexual assault, PW1 remained silent

. except the statement of PW2 (complainant), there is no
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12
other’ evxdence of the prosecution. Moreover the‘

Investigating Ofﬁcer (PW10). did not record . the

statement of the v1ct1m He did not vertfy the site plan_

from the victim. The 1.O d|d not confirm whether’ the -

victim was capable to teeord her statement He dtd not

record statements of the owners of the nearby ﬂe

' depicted m‘the site plan.

l‘_}_ We would now advert to the prevmus

involvement of the appellant and a fam1ly suit his w1fe

filed against him due to his implication in 1 the present

‘case and her application that she wants divorce from
him because of his habit of abducting children, MHC

" Abbas Khan (PW6), after having recorded the report of

the comp]amam in the shape of the FIR, mqu1red from-

the Pohce Station of Ouch about the. Appellant He was

mformed that another FIR No.340 dated 17 06 2018

u/ss 364-A, PPC read with 53 CPA in that Pohce‘

N

7 & N~

“Station’ ‘was fegistered against hlm, in which, he was

stated to have been released on bail.

-

_2&. L  After having been examined w/s.342,

" Cr.P.C, the appellant availed opportunity of recording

his statement on oath w/s.340(2) of the Cr.P.C. In his

statement on oath, while denymg the charge, he

deposed that on  the eventful day, he was in Chakdara.

Bazar in connectlon with preparmg a photo of his own

Teidt Sher ANSteaoprapher T o8 w&mﬂuﬂuﬁ_‘&ﬁw
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that was requlred to be annexed with hrs apphcatlon

for cmployment in the rescue 1122. He stated. thgt there

L3

was a CCTV camera in front of the shop He further'

-' deposed that he was also purchasmg Kheer (puddmg)
' | for his ,daughter from a milk shop, for whlch~ purpose
he en'ts,r'ed in the shop‘an‘d' \'u'hen he came 'ol}t, found his
" motorcycle missing. While he wae standing there, the
| cor-nplainant‘ came there and started an altercatlon ‘\:vlth
hlxo at a result of whlch, he wao takeo to the Police'
'Stat1on He comolamed that the CCTV photage was
not obtamed by the 1.0 despite his repeated requests
arld. rether Ahe wes‘brutally beaten A_aswa result of which
| he became_ lll. ,ln this :respect. he also produced copies

~ ofhis medicél treatment comprising of 25 pagee.- The

‘ statement further shows that when he came to know

that his motorcycle was missing, he made a cellular

/V

call from his SIM No.0344-9773642 to his horne but

- the CDR was not obtained despite his repeated

requests. He admitted that legally he can have more

than one SIMS of his mobile phone. He also deposed

tlmt' he has been implicated in the case due to his

political affiliations. While under cross examination,

he stated that he holds a master 'dbegree‘ in Physics,"

Nakhs Saev AllSimographes (0.8) WMWR
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14
working as a clerk in the Deputy Commissioner office

~and that he is under the legal bar not ‘to‘ta'ke part in

politics. He admitted having made no .;e;j)orﬁ (ég_ardin.g
missing‘his motorcycle. He sfated thatz- he does nét
know a village, Adam Dherai. I-I;stat‘ed‘thatl he .wa's-
acquitted m -the. previous _c;'imip_al.c:se ws. 364-A,

PPC. Reg‘ard?hg the family suit, he admitted that the

same was filed against him, but later on; his” wife
:withdrew it He produced photocopy of the
S L, ~
compromise deed dated 11.02.2020 Ex:PW/DI. The

" aforesaid document shows that his wife had withdrawn -

TN ST

the family:suit and denied from having médc .any

app!icafi’on_ that the appellant was i_n\;olved ~in

abduction of children. -

21, On the strength of above reappraisal of

evidénce, we have reached to the conclusion that the

prosecution has failed to bfiﬁg home the charge against

the appellant beyond any. shadow of doubt. At the trial,

" the victim as not examined at all. While there could not

- be no gainsaying the face the victim was observed as a’ '

~witness, the Court did not ‘make a demonstrable

" endeéavour {0 establish it. The LO did not a Medical «. . .

Doctor about her exact age and her prudence and

Rakbr 30er AlStEnOgRphEr ©{(0.B) HOM'OLE WA IUMCE MUHAMMAL HAKEM ANWAR
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- - appellant’s wife sought dissolution of marriage due to '

15 o
rationality to stand as an efficient witness. Then, no -

independent witness was brought forward by the -
prosecution despite the fact that a mob ‘chasc.;d the

appellant; The efforts of the complainant pérty that the

) »
»

his " alleged involvement in abduction of children,
having disproved badly, suggest some mala fide. It is a

settied law that even a single reasonable doubt is

. B

sufficient to record acquittal. In the case of Khalid
Mehmood alias Khaloo vs The State, reported as 2022

SCMR 1148, wherein it was held as infra:

It is & settled law that single
*éircumstance creating  reasonable
doutt in.a prudent mind about the
guilt of accused makes him entitled to
its benefits, not & a matter of grace
and concession but as a matter of
right. The conviction must be ‘based-

" on unimpeachable, trustworthy and
reliable evidence. Any doubt arising in
prosecution’s case is'to be resolved in -

*  favour of the accused and burderi of ‘
prcof is always on prosecution to
prpve‘ its. case beyond- reasonable | .
s‘ha'dowv of doubt, However, \.és,
discussed above, in the present case -

" the prosecution has failed to prove its
case beyond any reasonable shadow .
of doibt, o

B Siar AUSIFRUgEAEhET 10.8) HRNBLE MR JUSTICE MUHAMMAR NAZEW ANV/AR
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" has observed that:

6

Similarly, in the case of'Nqiaf Ali Shah_vs. The

Pd

- State (2021 SCMR_ 736), the august Supreme Court

.'.
'y L

"It is a well settled principle of law that

for the accused to be afforded thls.. A’ o

. right of the benefit of the doubt |t |s‘_ :
not necessary that there. should be
many  circumstances ¢ creating
uncertainty and if there is only. one -

_ doubt, the benefit of the same must
go to the petitioner.” . ‘ o

"And. the same principle was’ reiterated in the casé,_ _

The Stale through P.G. - Sindl ahd others versus .

Ahmed Omar Sheikh and_others, reported'asA 2021

'SCMR 873.

et is settled since centurles that
benefit of doubt automatically goes in -
. favour of an accused. Even if a single
circumstance:  creates ‘reasonable-
. doubt in a ph;dent mind regarding
- guilt of an accused: then the accused
" shall be entltied to-such beneﬁt notas .
- a matter of grace and concc_:ss;on but
as a matter of righ-t' and such benefit
" must be extended to the accused
- person(s) by'the Courts without. any

«  reservation.”

‘;; ' Resultantly, we allow the mstant appeal
Cr A No. 187- M/2()l9 by settmg as:de the 1mpugned :

‘ Judgment dated 30 06. 202! of the leamed Additional

Sessnons Judge/lzaﬁ lela Qazi/Judge Child Protcctxon
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Coutt, DlI‘ Lower at Chakdara and acqmt the appellant

“of the charges levelcd agamst him. He shall be released

fo;thwnh from thc jail, 1f not required in any- other

casel Whereas the connected CrR No. 43-M/2019

ﬁled by the respondent/complamant Wahld-ur-Rehman

" to the appellan

dismissed.

-~ for enhancement of conthlons/sentences awarded'

t- being became mfructuous stands A

]
8

23. These are the reasons of our short order of

the even date.

Announced

Dr: 11.01.2023
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To,

The Deputy Commusianer
Dir {Lawer) |

Subject: Withdrawal of suspension/terminalion order.

K ,’JI'

1 ZaYae l- than 2 fo Said ftazang most cespectully want to say 1hal Ewas wio kg n AL '
Aifice lal (Uil a3 Juminr Clerk Bul on 12/6072021, 410, ehakdata Tagped an oy SRR

I against me on prisong Lehall in the thana chakdiarnt yiee o tisn 3G

Alter campleting my (aze the 25500 court chakdand seatencnd me 1o 10 yrarsHn

prLon.

The nrder ol srison courl was 3gas 3t thr law

1ecguse these was nio peont :«p.\mst A

the imaginary [ake story. 50,1 chaltenged the mdcr inthe I" t-'h.nwm Hagh count, Yot

Darut Qaza branch. v

Swat high court secepted ey appeat and eyuated mein tbe said Hliton } l/LllI2023

I passed 3.6 years in the (3t inaocently dire W the fake Flitmade by th SLIN, ch.ﬂ.d.:ra

ard cry-np af some foslish people w ho don’t know JUOU! eality
Duting this hme, we semaincd ncu!val and wated fue the cenrl decinion,
ite arder of the Hight courl i allarhcd on vagr 02.

Therefare, kaadiy waihdrae my 5U5]
incrorments, yenionty list ole. according 10 the law.

ben,-on/turmmatuon urdrr and lzsue my all s

Alsa Lrequest 10 you that pindly teansfer ma to the peacest plare. 1(:1\'.-I olice khatl wr

man office timeargara.

fhanving Yuu

Your sincere: Takil khan sfu Saud Rawag {1unior Clerk BPS }.)}

IR S LI
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Legible Copy

* . The Deputy Commissioner- . .
' Dir (Lower) o .

T/

Subject:: Withdrawal of susgension [-termination order

" R/Sir’

1 Zakir Khan S/o Sald Razaq most respectfully want to say that I was

f-worknng in AC ofﬁce Lal Qila as Jumor Clerk, but on 19.09.2021, SHO Chakdara‘
- :Iodged an |mag|nary FIR against me on personal behalf in the thana Ch‘akdara

under section 365A/511/

\

‘ .After completlng my case the session court Chakdara sentenced me to 10

years in prlson

AThe order of session court was agamst the Iaw because there was no proof

agalnst me in the imaginary fake story. So, I challenged the order in the

| .Peshawar ngh court, Swat Darul Qaza branch

Swat high court accepted my appeal and equated me in the sald FIR on

‘11.01. 2023

' I passed 3.5 years in the. ]al| mnocently due to the fake FIR made by the SHO

Chakdara and crymg of some foolish people who don' t know about reallty

During this time, welremained neutral and waited for the court decision. -

: The order of the ngh court is attached on page 02

Therefore klndly W|thdraw my suspensmn/termmatlon order and |ssue my aII

_ .salarles, increments, senlorlty list etc according to the ,Iaw B

‘-

'Also request to you that kindly. transfer me to the nearest place, _tehSiI ofﬁce-

Khail or main office Tlmergara

| Thanksng You

_ L Sd/-
Your smcerely Zakir Khan s/o Sald Razaq (Junlor Clerk BPS 111_ :
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@ sed b bVl gl o
' " O dusititoner Malikand Diviven o um\.nlﬂiancnn\id
- - \t‘,\\’\':'\ ‘
tOAN ‘ |
: n'“‘ﬂ" QFFICE OF THE
» COMMISSIONER MALAKAND DIVISION
oy € < ‘ 8 GARIE SY
X 998=9¢ 2z ot
‘ pated 240052003
To \
The Secretary, Bunt of Revenue, '
Revenue & Bstate Department,
Government of Rhyber pPakhiunkhwa, Peshawaf.
SUBJECT:  WITHD ' g
Dear Sr

t 1o the above noted subject and to enclose herewith 3

{ a directed to refe
copy of the Deputy Commissioner. Dir Lower letter No.7061/Estt: dated: 09/05/2023.

alongwith ts euclosures, the contents of whichare self-explanatony

A { am further directed t0 request that this office may be advice whether the
applicant may pe re-instated in service along with 2l benefits OF otherwise, pleasé: /7
T
' J )M
: (SHARIR ULLAH)
B ASSISTANT TO COMMISSIONER (REV/GEN)
' ‘,MAU\KAND DIVISION

Copy forwarded for information to the Deputy Commissionel Dir Lower with
- ’ .’ ‘

reference t0 above, please. '
. . Y/ 7




Dir lower -ﬁ""

. Subject DEPARTMENTAL PRESENTANION (N THE {APE OF NDE {,,;:gfg:z__é.
' t:-,.:' .o "); ‘4:
vour Excellency, . S
Yot . -

' TR ey v

XL e e
"1t stated that, Alter full acquittal by the court and the day alter my release franjalf £n
-!__.r e , SN

k-_"‘&

'I-r
t subnutted my appl-canon for reinstatement an Olary No. 291 Dated 27_/01/2323 *bu;!,:'a A
roceived my job yel. As per the law, § shoulit have recelved 3 declsicn wI:hIn thfee :nqm ths
FER g SR
AT e S
Gut even after the passage of seven months | have not redeved any order 1 e

S

1.
3,
t

e
i

flue 1o which there has been 3 lot of disappoiiment. e, o
- R Y R
a1
Therelore kindly issue an order as per law as 5000 35 posslble with al beneﬁts;‘.‘
i 23
' "W-" s“‘&v’i fa‘ 71%;_’\9
rhanks R

.zi?“

¢
.(-f’ ¥
Apphecam: Zakie Kl\an §/0 savd Razzaq -
past Qffice and willage ouch east mohallah koozpalo, Dirt_lo_wcr.
. >
twlahite no: 0319 - 3129971 ;: Ex
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T
X
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To

!

The Deputy Commissioner
D|r lower

| _Subject . DEPARTMENTAL PRESENTATION IN THE SHAPE OF REMINDER

" Your Excellency

It is stated that, after full acquittal by the court and the day after my release

from Jall on 25”‘/01/2023

1 submntted my application for remstatement on - Dlary No. 291 Dated |
) 27/01/2023 but I have not received my ]ob yet. As per the Iaw, I should have

K,V

recelved a decision within three months

f But even after the passage of seven months I have not recewed any order

.

Due to WhICh there has been a lot of dasappomtment

Therefore kindly |ssue an order as per law as soon as poss:ble wuth all benefrts

" Thanks - -

Sa/- 04/09/2023

App!lcant Zakir Khan S/O Said Razzaq
Post ofﬂce and village Ouch East Mohallah Koozpa!o, Dir Lower

| Mobile no: 0339- 3129971
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PESHAWAR HIGH COURT, MINGORA BENCH

(DAR-UL-QAZA), SWAT

FORM OF ORDER SHEET
Courtof......,‘. ers re o ree s .'
' ~ Case .- YU ceveene O cve e vt e e e e e e
Seral No. of order | Date ojOrderc.:r- Order or other Proceedings with Stgnamré of Judge and that of;Jardes or counsel wherejnece:sm'}. :
or proceeding Proceedings .
1 2 3
17.10.2023 | W.P 1095-M/2023
Present: Mr. Yousaf Ali, Advocate for petitioner.
. e T .
MUHAMMAD NAEEM _ANWAR, J. After hearing the
learned counsel for petitioner at some length, when he was
confronted with the provision of Article 212 of Constltuuon
of Islamic Republxc of Paklstan 1973 in Juxtaposmon with
the aspect that petitioner was a le Servant he was |
terminated from service on account of his indulgence in a-
criminal case wherefrom he has been acquitted by this
-Court, he submitted at the bar that he would not press the
instant petition provided he be allowed tq.a‘pproach to the
appropriate forum. Order accordingly.
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+11¢ of Prasentation of Applicant m[}q ~ JUDGE
saté of Completion of ces (LA Certified to he true copy :
Mo of Coples: , C . ) |
Urgpnt Fee 7 ; . U
Fee|Charged O : s , %’ v’)’J %EE :
Lot Delivery af Gop ﬂt%"ﬁ-x‘&-} i ] o 0/2 ‘
. Peshawar High Court, o :
Aathoried Undetmdeﬂoimmon:e&whadﬂﬁd&lm .
Mushtag Abmad/S$$S* {DB) ON. T F;M AEEM ANWAR *
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HON'BLE MR, JUSTICE SHAHID KHAN,
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