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- BEFORE THE HON’BLE SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 1618/2023
AKBAR ALI WAITER

O, teq %}
VERSUS Lavl

THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH THE
SECRETARY TOURISM AND OTHERS

PARAWISE COMMENTS ON BEHALF OF THE RESPONDENT SUBJECT AS UNDER

Respectfully Sheweth,

Preliminary objections:
i.  That the appellant has no cause of action to file the instant services appeal.
ii.  That the appeal in hand is not maintainable in its present form.
iii.  That the appeal is bad for Mis-joinder/Non-joinder of unnecessary and necessary
parties. ,

iv.  That under section 4(6) of Khyber Pakhtunkhwa Services Tribunal Act 1974, no appeal
shall lie in the tribunal against an order or decision of a departmental authority
regarding the fitness or otherwise of a person to be appointed to or to hold a particular
post or to be promoted a higher post or cadre on this score alone the appeal is not
maintainable. |

v.  That the appéal is baséd on misrepresentation of facts, hence the appellant is estopped
by his conduct to file the appeal.
vi.  That the appellant has got all his back benefits along with increments and salaries etc.

vii. That the appellant has already been conditionally regularized vide this department

notification dated 21.01.2022 as a waiter in BS-06.

viii.  That the appellant has not come to the court with clean hands.

ix.  That the appeal is barred by law and limitation.
ON FACTS

1.  Pertains to the record.

2. Incorrect. The appellant was an employee of Pakistan, Austrian Institute of Tourism
and Hotel Management: (PAITHOM) which is a corporate body registered under the
Societies Act, XXXI of 1860 on 4™ June 2003 as a Joint Venture between the
Government of Pakistan and the Government of Austria to train manpower in the
Hospitality & Tourism Sector. After the promulgation of the 18" Constitutional
Amendment, PAITHOM was devolved to the Province of Khyber Pakhtunkhwa in
2011(Annex-A).

g




As PAITHOM was a corporate body under its respective Board of Directors and its

employees were governed under the Companies Act, therefore, the employees of
PAITHOM were not government servants within the meaning of the Khyber
pakhtunkhwa Civil Servant Act 1973 and they were not regularized as civil servants.
Their status of service as per section 08(iv)(b) of the Khyber Pakhtunkhwa Tourism
Act 2019 reproduced below:-

The employees of the corporation and institute shall be examined by a scrutiny committee, to be
reconstituted in the prescribed manner and recommend to the board for their retention in the service
of the authority or otherwise. Existing employee’s. performance to be evaluated and better human

resource be retained. Those corporation and institute employees whose services are regularized under

the Act by the Board shall be governed in accordance with the service regulations to be made under
this act.

In CPLA No 556-558-P of 2018,” the learned Addl AG further stated that before the
High Court Parties have épparently committed fraud and made a misrepresentation
and the High Court has wrongly exercised jurisdiction under Article 199 of the
constitution and thus the petitioners will ava}l the remedy by way of an application
under section 12/2CPC, to ensure that whatever wrong has been committed through
the impugned order is corrected. In view of the submission of the learned AAG, we
find nothing to enter into the merits of these cases, all the petitions are, therefore,
dismissed. Applications for condonation of delay are also disposed of.” (Annex-B)
consequently the departmenf filed 12/2CPC in the August Peshawar High court.
Incorrect. The department filed CPLA No. 555,556-P of 2018 in the Supreme Court
of Pakistavn against the regularization order paésed by the Peshawar High Court
which was dismissed as the same was time-barred by 21 days, however, the
Supreme Court took cognizance of the facts and the department was directed to file
12/2 CPC in the August Peshawar High Court as the employees of PAITHOM
misrepresented the case in High Court. The department submitted WP No. 507-
M/2017 under 12/2 CPC against the wrongful regularization of the employees of
PAITHOM in the Peshawar High Court. In the meanwhile the employees of PAITHOM
filed CM No. 3-M/2020 which was clubbed with WP No. 507-M/2017 and the subject
12/2 CPC petition was again dismissed and the department was directed to
implement the court Judgment of 18.04.2018.

Incorrect. Asthe em ployees of PAITHOM were corporate employees, therefore, they
were not regularized as civil servants. Therefore, another COC_No. 90 was filed by

the employees of PAITHOM in the Peshawar High Court Mingora Bench in COC No.
54-M/2019 for the implementation of the judgment of the Peshawar High Court issued
on 18.04.2018. in the meanwhile, the advice of the Law Department was obtained
and the Advocate General also advised this departmeht.that judgment dated
18.04.2018 may be conditionally implemented. Therefore the department
conditionally regularized the employees on 21% January 2022 (Annex-C). The

appellants submitted affidavits and are getting regular salaries on the position on

which they were conditionally regularized (Annex-D).
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5.  Incorrect. The appellant was conditionally regularized on 21%t January on the

directions of the honorable Peshawar High Court Mingora Bench. The department
has neither notified its rules nor regulations, therefore the in-charge PAITHOM was

not competent to grant promotion to the appellant.

6. Incorrect. The office order dated 19.02.2020 regarding approval of Promotion was

misuse of power/illegal/unlawful and without legal backing and it was held in

abeyance by the Department vide letter dated 22.06.2020(Annex-E}.

7. Incorrect. The inquiry was a fact-finding inquiry regarding the misuse of powers by

the in-charge PAITHOM and the appellant was called for evidence only.

8.  Pertains to the record. The application was processed and filed as was not based on

facts (Annex-F).

9. Incorrect. .

Mr. Hurmat Yab Chief instructor BS-19 PAITHOM had rendered himself liable to be
proceeded against within the meaning of rule 03 of the Khyber Pakhtunkhwa
government servants efficiency and discipline rules 2011, due to the allegations that
he “Promoted of (07) employees of PAITHOM vide office order 19.02.2020
and 02.03.2020, without prior approval of the competent Authority, since the
case of regularization of PAITHOM was adjudicated before the court of law at
that time. That he predesignated the post of supervisor (BS-07) to House
officer (BS-16) in favor of Mr. Haq Nawaz vide office order dated 20.06.2013,
without approval of the competent authority”. The chief secretary Khyber
Pakhtunkhwa nominated Mr. Amir Latif member 01 BOR as inquiry officer
(Annex-G). The inquiry officer vide his letter dated 06.07.2023 has submitted
the inquiry report with the findings that the allegations stand proved against
Mr. Hurmat Yab Chief Instructor BS-19(Annex-H).

REPLY ON GROUNDS

A
B.

Incorrect. o

Incorrect. The in-charge PAITHOM has wrongly exercised his powers in contravention of
the Provincial Government's laws and acts. The department has neither notified its rules
nor its regullétioﬁs. The appellant was a corporate employee conditionally regularized on
the directions of the courts.

Incorrect. The in-charge PAITHOM was not competent under any law of the provincial
government to grant promotions. Therefore the department held the same in abeyance
as there was no legal base for such promotions.

Incorrect. The appellant was promoted in violation of the rules and it was in the
knowledge of the appellant but he remained tight-lipped in taking financial benefits from
an illegal promotion in utter violation of the judgments of the honourable courts.
Incorrect, The subject _fa_ct-finding inquiry was conducted against Mr. Hurmat Yab by
promoting the employees of PAITHOM in the absence of rules and regulations including
the appellant. The inquiry committee vide report dated 06.07.2023 has proved the
charges against Mr. Hurmat Yab In-charge PAITHOM that he has misused his power/
exceeded his powers and the case may be sent to the establishment department for

conducting formal inquiry.
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Incorrect. The officers mentioned were not promoted by the department but rather
regularized by the order of the court in writ petition No. 546-M/2017 and 655-M/2017.

Incorrect. The mentioned fact-finding inquiry was conducted against Mr. Hurmat Yab in
charge of PAITHOM for misuse of power by promoting the employeeﬁ of PAITHOM in the

absence of rules and regulations.

Incorrect. A CP No. 109-P/2021 titled Haq Nawaz and others, CP No. 58-P/2021 titled
Naseeb Gul and others, CP No. 110-P/2021 titled Liaqat Raza and others and a CP No. 108-
p/2021 titled Waheed Murad and others are pending in the Supreme Court of Pakistan
against the regularlzatlon of the employees of PAITHOM therefore the instant appeal is
not maintainable at this stage.

Incorrect. _

The promotion of the appellant was illegél therefore, ignoranc.e of the law is not an
excuse, for taking financial benefits from an illegal promotion.

The appellant was promoted iﬁ cohtravéntion of the law as stated above.

Pertain to the record. .

It is therefore requested that on acceptance of the instant Parawise comments the appeal

of the appellant may kindly be dismissed.

LY
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| Additiom\‘lgretary,

cretary,
Culture Tourism Archaeology and
Museums Department
Respondent No. 01

MUTAHIE 2EB

Culture Tourism Archaeology and
Museums Department
Respondent no 02.

JASIE AL KHAN
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GOVERNMENT OF, KHYBER PAKHTUNKHWA,
CULTURE & TOURISM DEPARTMENT.

13-A, KHYBER ROAD, PESHAWAR CANTT:

091- 9223448, @ 091-9212535. Sportslitigation@gmail.com
— R

NO. SO (LIT)/C&TD/1- 565/2023/ Akbar Ali
Dated Peshawar the, 2% December , 2023.

AUTHORITY LETTER

Mr. Muhammad Javed (BPS- 17) Section - Officer, is hereby
authorlzed to submit the jOII‘It Parawise- comments and attend the Service
Tribunal, Peshawar in Service.Appeal No., 1618/2023 titled “Akbar Ali vs Govt.
of Khyber Pakhtunkhwa & others “on behalf.of jth'e'.undersigned till the final

decision of the case.

j\i%\ o

- Secretary to Govt. of Khyber Pakhtunkhwa,
Culture, Tourism & Museums Department.


mailto:Sp0rtsliti2ati0n@gmail.com

BEFORE THE SERVICE TRIBUNAL, PESHAWAR @

Service Appeal No.1618/2023

Akbar Ali & Others .... Petitioner
VS
Government of Khyber Pakhtunkhwa & Others .... Respondents
- Affidavit

I, Yasir. Ali Khan, Additional Secretary, Culture & Tourism Department
Khyber Pakhtunkhwa, do hereby solemnly affirm and declare an oath that the contents
of Parawise Comments in the above Writ Petition are true and correct to the best of my
knowledge and belief and nothlng has been concealed form this Hon’ble Court. It is
further stated on the oath that in this appeal the answering respondents have neither
been placed ex-parte nor their defense is struck of/f/[(;,j{ .

DEPONDENT
' ~ CNIC /2a01-53447/3-%
R ~ CellNo. o3w-595 7407

ldentified By

LD. ADVOCATE GENERAL
KHYBER PAKHTUNKHWA

'ssme’r
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' . GOVERNMENT OF PAKISTN

' MINISTRY OF TOURISM , )
COURISM DIVISION
. ARKEE

B T ' Islamabud, the 31" March, 2011.
| © - NOTUCATION - ' '

.. On rcorganixation of Federnl Secretariat in pursuance of Cpnstitutjon (Bighteenth Amendiment)
Act; 2040 (Aet No. X of 2010) the following Organizatipn (nlongwith employees) under the Minist f
Toywvish is translereed to the, Government of Khyber Pakhtunkhwa: « )

1 Pakistan  Austrion” Institute of Tourism and Hotel Manageinent (PAITHOM)
tempovarily located at PTDC's Tourist Information Contre, Club Annexee, Jinnak Road,
Abbottabad with its building vnder ocm;pat‘uon of Pakistan Army, Guli Bagh, Swat.

//
. . ( SAMREEN ZAHARA )
: L . Joint Secvelary (Admin)
The Manager, . : . :
Printing Corporation Pakistan Pross,
Kavachi. . .
("nn;/ ley; - “ . .
1. The Chairman, Implementation Commission on the 18" Amendment, Islamabad.
.2, The Chief Secretrary, Government ot Tho Khiyber Pakhtunkhwa, Peshawar
. 3. The Sccretary, Inter-Provincial Coordination Division, Islamabad. !
4. The Secrctary, Cabinct Division, Islamabad. . o
5. . 'Tho Secrctary, Establishment Division: Isiamabad. '
. - 6, The Secretary, Finance Divigion, Islemabad. | : !
7. The Scoretavy, Planning & Development Division, Islamabad.
8. The Addl, Secretary (Mian Muhaminad Younss), Finance Nivisian, hmabnd. -
- 9. ‘The AGPR Islamabad / The AGPR Sub Officc Peshawar. . S '
10. Mr. Attiq Hussain Khokhar, Director General, Management Services Wing, Establishment’

Division, 4" Floor, Shaheed-e-Millat Secit., 1slamabad, with copy the list of employees of
: the lnsititle. : *
* . 11. The Secretaiy, Sports, Cuyllure, Tourisim, Archacology, Mugeums & Youth Affairs
. ) Department, Goverminent of Khyber Pakhtunkhwa, Peshawar, with copy, the tist of
. .cmployees of the Ingititute.” . : !
- _ 12, The Maunnging Director, PTDC, Ravalpindi. e
\/ 13. Mr. Hurmat Yab Khan, Chief Instructor/Incharge, pakistan Austrian Institute of Tourism nud
‘11ote! Management (PAITHOM), PIDCls "Tourisf Information Centre, Club Anrexge, Sinnah -
Rond, Abbottobad. :

o

- ( SAMREEN ZAHARA}
Joint Sceretary (Admitt) -

'
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'SUPREME 00! OI‘ Ams'mbt
{Appeilate Jurludiction)

- PRESENT; . ’

’ Mr, Justice Gulzm' Ahmud,
Mr, Justice Jaz ul Ahsan
Mr, Justice Sajjnd All Bhoh

8. ¢,Pe.No.556-558: |
[Arainst the ordar: dnted 18.04.2018 uendd by the. Pecl:
Mingora Benoh {Dar-ul-Qazz) Swat in\’v.]!,’.l!o.mgy M/n‘l’n,',lc it !-lluh Cuurt,

Gout. of P through- Secietary Sports {in all ouses)
Culture,  Tourism, Youth Affairs,
Avchaeology 8 Museum Peshatvar.

«wPatitioner {s)
e Versus o :
Waheed Murad do-another. o {in CP No,556-F}
Haq Nawaz & vthers, {in CP No.557-P)
Lingat Rosa & arother, - {in CP No,558-F)

...Raspondant{a)

Yor the Yotitioner (s)' .1 Darrister Qasira Wadood, Aadl.&.G.
' KP .

Nisar Muhommad, 8.0, r.-lpurta &.

] . Tcuriam
For the Rt.spondent(s) ¢ NR b
C 06012020,
ORDER
ulgur A!}mod, Cdss 'l‘lmso petitlons are barrcd by 21

Date.of Hearmg

‘ days. Though the application for condonatlon of dolay hes beon

filed but the learned Additional Adyocats Genetal, atates that the

ground tgken in th

fate supply of doouments und fen

various tiers of the department. Such ground has never been

accopled by this Court to bo a aufﬁciuut cause for cundonalicn of

delny. Learned AddLA,G. further states that bcfc‘are the High Coutt,
parties Iié;va " gppisvently €

ST~ , . ',

.z

g apphcatiqn for condonation of dclay ig that of . .

thy corrcspondencc bctwecn e

comaitted ' frand’ and tade a
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1

Lo

'misrepreseptation and the High Court itself has wrongly exerciscd |

jurisdiction‘ under Article 199 of the Constitution and thus, the

petitioner will avail remedy by way of an application under Section

12(2) CPC, to ensure that whatever wrong tias been done through

the impugned order, is corrected,

2 ‘In view of the submiasion of the learned Addl.A.G., we

find nothing to eriter into mcnts of these cases, All the

petitions

are, thcrcfore, distmissed, Applicat‘.ons far condonation of deldy are

also dispogvjd of. . o ,5?]/-:}?[0.};. .
SdT
Sd-J-

e s dh ][> Am .

Certified to he Yrye

SemorC trt Asahg

SUPT&me irt ol bk

mi!.\,um nl

Date of Pueson;at:onl/,m{a_ ] o
. No of Wards; f -

-.'Noof Folios: R _
. Requisition Fee Rsim e (.~ : .
;e Copy Fae ini e — - .
" T CourtFé#Stamnf' - 'i/%}ff
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EXTRACREINARY REGISTERED NO. Pisi -

GOVERNMENT GAZETTE

KHYBER PAKH‘EUNKEWA
Publiahed by Authority

PESHAWAR, WENEW&V, 10 MARCH, 2022,

GOVERNMENT OF KHYBER PAKIITUNKHWA, SPORTS, TOURISM, ARCHAEOLOGY,
MUSEUMS & YOUTTT AFFAIRS DEPARTMENT

NOTFICATION

Dated Peshawer, the 21% Janvery, 2002

Ne, SO{Touriem)/3-§1/2020/ 4360-8G-:  Pursuart to the Peshawar High Court Mingora Bench
Jecigion in W.B No. 546-M/2017 dated 18.04, 2018 read with COC No, 55:M/2016, W.P No. 507-
WM 017 dated: 18.04.2018 read with COC No. 54.M/2019, W P No. 655-Mi2017 read with COC No.
3 B2019 Tand WP No. 250-M/2098" @nd v light' of the opinion of Advocate Generdl,
Whyber Pakhtunkhwa contained in Letier’ da%ed 25.02.2021 duly endorsed by Law Department.
Khyber Pakhiunkhwa vide letter dated 04.03.20M1; the Competent Authority (Chvief Minister,
Khyber Pakhiuniknwa) is pleased to conditionally ragultrize the services of the foilowing employees of
Pakistan Austrian institute of Tourism and Hawi Management (PAITROM), Swat as Civil Servants,
with effect froni the dates mentioned againat auch, -sublact to. final decinion of thp CPLAS No. 100
PI2021, Mo, 169-£12024, No..119-PI2021 & gnt No, 58-Pi2021 filed by Sports & Tourism Depastmort,
Khyber Pakhtunkhwa in the Supreme Coudt of Pakistan, under the terms and conditions mentioned

helow

i
3 L

| 8% | Mame ofthe Employse | Deolgiiation with BFS - Dote of]

| o N , . Reguisrizstion
1 'Mr. Humst Yab Khen Sio Chie? Instructor (B8-19) . 22.90.2007
, Hammeayat Yab Khan s
.4 !iér Liagat Raza 8lo T Adminigleative Officer 17.10.2207
SaiG Raza O X L 1§ SR —
{2 ! M Wabeed RMurad SIo {nstrchor {BE-17} 01.12.20%1
: furad Al L
o | MroHeq Nawaz Slo 0 - e bupewnm (B8 0?) N 0?2006
Aziz ur Rehman T L
[5 Mr_ Al Shah Sfa Habibu!l&h CT Wamf (B‘*- 33) : e '01 07 2006
16| Mr. Akbar Husssin Slo Mohammad . Waiter (GG-00) - . . 01.07.2008
J ‘ Saeed : P '
b7 " wir Akbar Aliban Sfo . 'Ni.iler 'a 08 01.07.200&
' *'Shah Wazir Khan s o A
f - Nr Nisar O Haq Sfo. ey Wazter (m 08} . - 01.07.2008 .
| Muhammad Rahim. L e ) e S PR
-9 | Mr. Adi Shah Mian Slo ‘ Wataer (63»06', , . - ] 01.07.2008
| Mian Muazam L o IR P
50 [ M tsrar Al Sho . - Wmt&r(ﬁ oOG) . 01.07.2008
' Sardar Al I G SR
1T M, Abid Shah Sl i Wonker {BSmO?.’u) 01.07.2008
| Whian Muazam NP RS

$REL

AF ey
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1562 KOIVBER PAKHTUNKHVIA GOVERNMENT GAZETTE, ETRADRDINARY, 168 MARCH, 2022

12

13

1%
16

17

Mr. Javed Igbat Khan S/o Majoed Receptionist (8S-05) 0107.2008
Jlghihan . ... RS :
Nir. Nasrufiah Khan Sio Etectrician (8S-05) 0107.2008
SaghRasool . __. . e . -
Mr. Asghar Shah S/o Room Attendant | 01.07.2008
, F.3700q Shah (88-05) _ - SRR N —
i Mr. Tahir Khan S/o Room Attendant ( 01.07.2008
Pir Mohammad Khan (8S-05) R EES O
Mr. Mian Sher Ali S/o Washer/  Presser (BS-05) 01.07.2008
Mian Sye8 Zahir
Mr. Arshad Sfo Washer / Presser (BS-05) 01.07.2008
Muhammad Zaman
' Mr Mehboob-Ur-Rehman Sio Toli Washer / Presser (BS-05) | 01.07.2008
Knan : ’
* tir Murad Ab S/o Qubad | Cook (8S-03) __ 101072008 |
! Mr. Mumtaz Ali Sio Cook (BS-03) 01.07.2008
| Gul Rahira ) . ]
Me. Akbar Khan S/o Cook (BS-03) 01.07.2008
Muhammad Ghani ]
Mr. AbdutKhafigSlo |, | Office Attendant 01.07.2008
FazalMuhammad™ -~ .’ o |e803) . j
Mr. Ghafoor Rehman S/o Fazal-e- Helpar (BS-03) 01.07.2008
Subhan= . ’ B PR NRT. . .
Mr. Sher Zaman S/o Gardrier {BS-03) 01.07.2008
Muhammad Ghafoor ... M i -
‘Mr. Nageeb Gul S/o Rozi Gul __ ! Gardner(BS-03) 01.07.2008
Mr. Mugarrab Shah Sio Security Guard 01.07.2008
Mohammad Qamar Les0dy N
Mr. Mohibullah S/o Security Guard 01.07.2008
Muhammad Ismail _

TERMS J.’\NQ CONDITIONS:

i
1

ii.

The services of all the employees of Pajdstan Austrian Institute of Tourism and Hotel
Management (PAITHOM) shall be governed by, the Khyber Pakhtunkhwa Civit Servants

(85:03)_.

Act, 1973 and all the laws applicable to the Civil Servants and rules framed thereunder.

Thay will be governed by the Khyber Pakhtunkhwa Government Servants (Efficiency and
Disciplinary) Rules, 2011 and Khyber Pakhtuikhwa Government Servanis (Conduct)
Ruies, 1987 and any other instructions which

to lime.

Thay will not be entitied to TA / DA on appointment.

2. Incase the above terms. and conditions are a‘éé_eptjablé, an UNDERTAKING to this effect on
a Judicial Stamp Paper-duly attested by the Oath Commissioner should be produced in
Sports, Tourism, Youth Affairs, Culture, Archaeology-& Museums Depariment, Khyber

Pakhtunichwa and submit arrival within 15°days on the receipt of this Notification. .

A
s

Affairs Department

* Pitodundpublishodbythe Mamagr,

Staty. & g Dept, b Falbarse, sty

B

& e D
)

\_ro-c"

Secretary to Government of Khyber Pakhttnkhwa
Sports, Tourism, Archasclogy, Museums &Youth

miay be issued by the Government from time
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HYBER ROAD PESH_AWAR.CANTT,:
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CThelncharge, - v T T T
PATHOM, Swat. - . e AR

Ve ———

" ~-~.;‘: ’ m ERD 'RSEMENT oF: APPROVAL os Up-
b | .~_---‘UNDER HIGH COURT DECISION -/

T am dlreéted lo refe '

. mMNNoi IV daled 19, 02 2020 arid No 3(1 )/2011/PAITHOM—ADMNNO|«IV daled

S aoz 2020 on the subjecls noted above and {o sla!e that both the’ cases may be' held
’n abeyance tlli ﬁnal outcome of the court proceedmgs as per- dircchves of the

B competem aufhonty SR

s%‘)er (Tourism)

o - .- . _'. . . : . 2, ;;’ _"., v .\' .v . ... ) ’ . * L
;"'“-4" ST : K R ; Section

C°Ponnuarded for mformanon to - :_ B _" T o - :.
1. P$ to Secretary, Spor‘t°&Tourlsm Depaﬂment KhyberP khtunkhwa o R . - 1
2 PA to Addsnonai;Secretary -1 SpOrls & Tourism : paltment R
. ) - 'j" ‘ . l_ ‘ .- . ‘ . .:.' l. Section (Toufism) X " : ' ]
K N ‘- . P ' ) .. P .' :1:_ RN . » '
. '_' t - I:&j‘-’ “ g . - : ":- -' : .. ) ) . ) v ' . . I.I-" . "~:‘ .‘ . '“. N R o
D : ) s ., 4
o . . o




b ’ Fatne "N )
lr‘- - _ ’
G dls: Ll w0 I

» z.//c/:' 1)) 427200 21 2]

.

ooz 257 B

-

- &,c,cJ'Z C(/{/”’COC

y /’ér/‘!/w,'e‘ﬂ z;ﬁ:ﬂ_‘f::"r‘” ; 4
' > - . ’ég/,gvzaﬁg/// o




T
— e ———_ mm‘mw '0

L,
o

” e oy
4 B> dg__) O'/e/o/ )/'/
& C/// 7 g//f;/zia W&///f’”

F P/(;J/A’ﬂ’ 7
, 2
/ e }, - (e
Py WA
<z Y- )
| L/ /)//’U/VJ
g (oS I i Yl 02 1120
e )()«(}J/Jy})///})‘z U,ﬁ%_@d//‘/////

: 3 /y/Z)‘;ld"'éw&fM" f/g// ]9 27'&20/"”"‘s




Anner: /1

GOVERNMENT OF KHYBER PAKHTUNKHWA 67 < )
CULTURE, TOURISM, ARCHAEOLOGY & MUSEUMS
DEPARTMENT.

Dated Peshawar 30* May, 2023

ROYIFICATION:

No.SO(T)/5-81/PAITHOM/2023/ 3OO ™ - Sq\ : The Competent Authority

(Chief Secretary, Khyber Pakhtunkhwa) is pleased to appoint Mr. Amer Latif (PCS EG BS-20),

Member-1, Board of Revenue, Revenue & Estate Department as Inquiry Officer to conduct

-in_quiry against Mr. Hurmat Yaab Khan, Chief Instructor (BS-19), Pakistan Austrian Institute of

Tourism & Hotel Management (PAITHOM) for the charges mentioned in the Charge Sheet and
~ Statement of'AIIegations.

2. The Inquiry Officer shall submit report.alongwith recommendations within 30 days
positively.

~Sd-
Secretary to Government of Khyber Pakhtunkhwa
Culture, Tourism, Archaeology & Museums Depairtment

Endst: Mo. & Date @ 'ven:

Copy forwarded to:

‘1. Mr. Amer Latif (PCS EG BS-20), Member-I, Board of Revenue, Revenue & Estate
Department, Khyber Pakhtunkhwa alongwith copy of inquiry report, Charge Sheet and
Statement of Allegations.

* Chief Instructor (PAITHOM), Gulibagh Swat alongwith. copy of Charge Sheet and Statement
of Allegations.

PSO to Chief Secretary, Khyber Pakhtunkhwa.

PS to Secretary, Establishment Department, Khyber Pakhtunkhwa. '

PS to Secretary Culture & Tourism Department Khyber Pakhtunkhwa. 7
PS to AS, Culture & Tourism Department.

PA to DS (Tourism), Culture & Tourism Department.
Master File.
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(AKHLAY AHMAD)
SECTION OFFICER (TOURISM)
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Arnex: ||

\9
—)
A

o | Confidential
GOVERNMENT OF KHYBER PAKHTUNKHWA :
BOARD OF REVENUE,

REVENUE & ESTATE DEPARTIMENT
091-9210553 ;
No. PS to MBR-I/ Ing/Tourism / S 47/ -76
Dated_6,07.2023

To

v~ The Section Officet (Tourism) L
Cuilture, Tourism, Archaeology & Museum Department.
Govt: of Khyber Pakhtunkhwa.

Subject: ~ INQUIRY AGAINST MR. HURMAT YAAB, _ CHIEF
‘ INSTRUCTOR (BPS-19), PAKISTAN AUSTRIAN INSTITUTE OF
TOURISM & HOTEL MANAGEMENT

-

1 am directed to refer to your- Notification bearing No. SO (T)/5-
81/PAITHOM/2023/3553-59 dated 30th May, 2023 and to enclose herewith inquiry
report containing five (05) pages alongwith Annexures 01 to 14 (pages 01 to 164)

ik

PS to Member - 1
Board of Revenue

for further necessary action please.

Endst; No. and dated even: -
Copy forwarded to the: -

PSO to Chief Sectetary, Khyber Pakhtunkhwa. |
PS to Secretary, Establishment Department Khyber Pakhtunkhwa.
PS to Secretary Culture & Tourism Department Khyber Pakhtunkhwa.
_ 4. PSto AS, Culture & Tourism Department. :
5. PA to DS (Tourism), Culture & Tourism Department.

o

PS to Member - |
W Board of Revenue

==
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A Repo - .
- Ins[:r::g:f i“ql:“l'y“proceedmgs against Mr. Hurmat Yab Khan Chief
or, Pakistan-Austria Institute of Tourism and Hotel
Management .
Preliminary

|

|

|

!

| Thls’inquiry repott, hereinafter called report is based on inquiry proceedings,
i hereinafter called inquiry, conducted after Culture, Tourism, Archaeology &
| Museum Department Khyber Pakhtunkhwa, hereinafter called department,
Notification No. SO (T)/5-81/PAITHOM/2023/3553-59 dated 30™ May,
’ 2023. This Inquiry has been initiated and completed against Mr, Hurmat Yab
Khan, the Accused Officer hereinafter called AOwho is posted as Chief
Instructor at the Pakistan-Austria Institute of Tourism and Hotel
Management, hereinafter called PAITHOM.

Proceedings of inquiry are annexed as Annexure-1 to this report in the form
of inquiry Order Sheet. Letter No.PS to MBR-V/Ing/Tourism/1 3640-41 dated
05" June, 2023 sent to all concerned to attend inquiry on 26" June 2023 is
annexed as Annexure-2. This inquiry has been made into three allegation
‘N\ communicated to all concerned vide Statement of Allegations which ts
_annexed .as Annexure-3 to this report. Reply of AO to Statement of
\X\V Allegations is annexed as Annexure-4 to this report. Mr. Akhlaq Ahmed
\  Section Officer of department assisted in inquiry as Departmental
Representative,. hereinafter called DR. Questionnaires framed by
undersigned and replies of AO and DR are annexed as Annexures 5 and 6

respectively to this report. | '
The term Public Servant used in this. report means a person as defined in
Section-21 of the Pakistan Penal Code 1860 and is hereinafter called public
servant. The term Civil Servant used in this report means a person as defined
in the Section 2(b) of the ‘North-West Frontier Province Civit Servants Act,

1973 and is hereinafler called civil servant.

Inquiry |

During inguiry ench one of the allegations, reply of ACH 1o allegations and
annexures, reply of AQ in guestionnaire, office record presented by DR amd
cefevant potifications issued by Government ol Khyber Pakhunkhwa,
hereinafier called. government, from time o time were exomined ﬁt‘.t«.ﬂ
following, which finding, aguinm ench allegition hus hoen recorded ax follow:

M@f '




Allegation No-1.

You prom i
promoted 07 employees of PAITHOM vide Office Order dated

19.02.202 ,

Departmezt an.d 02.03.2020, without prior approval of the Administrative

adinds , since the case of regularization of PAITHOM's employees was
Yjudicated before the court of law at that time; |

1. AO promoted a total of seven (07) employees of PAITHOM in various
pay scales through two separate orders (Annexures-7 and 8) as follows:

. B
Order No Date No of employees promoted
1 | 3(1)/2011/PAITHOM/ADMN/Vol-IV 19-02-2020 5
2 | 3(1)/2011/PAITHOM/ADMN/Vol-1V. | 02-03-2020 | 2 J

These employees were appointed' on contract basis as PAITHOM

employees, hereinafter called employees, and were therefore public

servants. In April 2011 PAITHOM was transferred to government after
evolved

18" Constitutional Amendment and services of employees were d
accordingly. PATTHOM was taken over by department.

As a result of Dar-ul-Qaza Swat order dated 18" Apri
Petition No 507-M/2017 and after dismissal of departmental appeal by

department in the Supreme Court of Pakistan on 11* January, 2020
services of employees were regularized with back benefits vide
department’s Notification on 21% January, 2022. This regularization
meant that employees became civil servants instead of public servants.

4. Immediately after dismissal of departmental appeal in the Supreme Court
of Pakistan and almost two years prior to issuance of regularization
notification by department, AO issued above promotion orders on 19"

February and o™ March 2020. He did not recéive any advice of
nor did he approach it for consultation prior to

1, 2018 in a Writ

department in this matter
issuing promotion orders.. , |
5. Since the services of employees were regularized by Dar-ul-Qaza with |
vil servants at the time of issuance of

back benefits therefore they were ci

their promotion orders by AO regardless of the fact that their
regularization notification was issued two years later by department.

6. AO in his reply and answers to questions has argued that he had issued
these promotion orders on the basis of ‘powers’ conferred upon’ him
' ‘PAITHOM, hereinafter called

/ ‘under governing rules & regulations of
of PAITHOM rules have been

(Annexure-9). The subject
sufficient to record

regulations,
ird allegation. Here, it is
. H . | ‘

discussed in detail under th

that:
i. Regulations which were framed prior to devolution under Federal
hereinafier called ministry, were no longer

- Ministry of Tourism,
s once they were regularized as civil

A @% ' 'a'pplicable to employee
' ' 2

.




ii. Regulation No 12(Ii) conferred promotion powers up

servants, Terms and Conditions of service and Promotion of civil
servants are governed by the North-West Frontier Province Civil

Pakhtunkhwa

Servants Act, 1973 read with Rule 5 of the Khyber
Rules, 1989

Civil Servants (Appointment, Promotion & Transfer)

which have not been applied in these cases. ‘
on Principal /

Instructor

Director (Annexure-10) whereas AO was and is Chief
n official

PAITHOM. He has been called Incharge PAITHOM i
correspondence but there is nothing on the record that he was

entrusted with responsibility of Principal / Director as additional
|

- charge or even to look after this post.
\V' i, Service regulations under Regulation Serial No. 12 (II) were never

qﬂwﬂ;

approved prior to or after devolution. Therefore even if employees
are considered as public servant in February / March 2020 there
were no service regulations under which they could be promoted.

7. Therefore the following irregularities have been noted on the part of AO:

-y

Promotion of seven (07) civil ‘servants employees of PAITHOM
vide Office without prior approval of department which resulted in
violation of Rule 5 of the Khyber Pakhtunkhwa Civil Servants

(Appointment, Promotion & Transfer) Rules, 1989.
Exercising of powers of Principal / Director without e)|<plicit orders

by department to this effect.
Application of incorrect and unapproved serv.
promotion process of employees who were civil servants.

i.

ii.

iii. ice regulations in

Finding
The allegation stands proved against AO.
e ———T

Allegation No-2.

You re-designated the post of Supervisor (BPS-07) to House Englineer (BPS-
16) in favor of Mr. Haq Nawaz vide Officer Order dated 20.06.2013, without
approval of the Administrative Department;

1.

Immediately before devolution of PAITHOM to departmeﬁt Mr. Haq
Nawaz was regularized as Supervisor in BPS-7 as publilc servantas
evident from para-4 of Government of Pakistan Ministry of Tourism
Memo No. 2(25)/2002-Plug (Pt-111) dated 9" February, 2011 (Annexure-

11). - -

. He was later regularized as civil servant along with other emﬁléyees asa

result of litigation noted above. But instead of accepting his
regularization as Supervisor in BPS-7 he resorted to further litigation
seeking for himself the post of House Engineer in BPS-16 on the grounds

3




J
: that Inck '
/ Engineel;ag slifg?f;)%h;g ?heady promoted him to the post of House
Supervisor BPS- ough process of redesignation of the post of
7 as House Engineer BPS-16 vide letter No.3
(1)2011/PAITHOM-ADMN on 20® June 2013 when services Of
employees were not yet regularized as civil servants in government.
¢ 3. AO ha:s, not denied this fact and has candidly admitted in his reply to
allegettlon .and in his reply to question No-3that he has carried out this
| redesignation on the analogy of redesignation once carried out by
depment in 2012, Therefore it is evident that AQ has carried out
redesignation of the post Supervisor BPS-7 to House Engineer BPS-
16.Therefore the following irregularities on the part of AO have been

noted in this redesignation process.

| i. Irregular promotion from BPS-7 to BPS-16 under garb of
| ' redesignation.Redesignation is carried out in same BPS. Raising
| BPS of a same post is called upgradation. He thus carried out both
upgradation and redesignation at the same time without due ‘

| process.
‘ _ i, Lack of authority to carry out such redesignation in absence of
ts as in 2013 PAITHOM

approved regulationsfor public servan

|
|
i employees Were working as public servants not civil servants.

{ii. Negligence of duty as incharge PAITHOM 10 seek guidance and
' prior approval of departmentto issue redesignation / upgradation
’ order under question if it was necessary at all though no relief was
| , granted by any court in 2013 to beneficiary Mr. Haq Nawaz.
' iv. Exercising of powers of Principal / Director without explicit orders
|
|
!

by department to this effect

Finding
The allegation stands proved against AO.

p—

Allegation No-3.

You failed to perform your functions s assigned to you un

A ﬂ;/& ;( and did not frame / drafi service rules for the employees @

date.

der the law / rule;v
f PAI THOM till

%_ , 1. Prior to devolution, PAITHOM was governed by its regulations which

were issued by ministry (Annexure-9). However no supporting service
) regulations were operational at that time under regulation number 12 (1.
' 2. Tt has come to fore that in Junc 2009 the Vederal Ministry of Tourism
constituted a committee to draft service rules for employees, hereinafter
called rules (Annexurc-12). On 16" February 2010, Board of Governors
of PAITHOM, hereina d rules subject to proper

tor called board, approve
signing of the draft by Convener and Secretary of board s0 that rules

4
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cou.ld be cgmmunicated to the Finance and Establishment Divisions for
their concurrence (Amnexure-13). However nothing has been found on
thfe .record that rules were either sent to Finance and Establishment
Divisions or their concurrence to rules was received in PAITHOM prior
to devolution in April 2011.

3. Instead, after devolution, on 24™ July, 2011 rules were submitted to one

Mr. Sajeed Hameed ‘focal person’ PAITHOM in Tourism Department
Khyber Pakhtunkhwa for further perusal in the matter’ (Annexure-14).
DR in his reply in questionnaire has stated that ‘as per available record
draft rules of PAITHOM are not approved by competent forum’.

4. After regularization of employees as civil servants in 2020 these draft

rules became irrelevant as these were meant for public servants and were
to be approved by board. Undei changed circumstances it became the
mandate of Standing Service Rules Committee, hereinafter called SSRC,

" of department constituted under Services and General Administration
Department Notification No. 'SOR. VI(E&AD)2-69/2003 dated 29th
January, 2005 amended from time to time read with Rule 3(2) of the
NWFP Civil Servants (Appointment, Promotion & Transfer) Rules, 1989.
Service rules framed by SSRC were required to be approved by
government .

5. Therefore no irregularity noted on the part of AO as the following facts
have come to fore:

i, AO had submitted draft service rules inherited from ministry in
2011 to focal person PAITHOM in department for approval of
board which remained unapproved till regularization of employees

" as civil servants
i, Since regularization of employees in 2020, department has yet to
convene meeting of SSRC to draft service rules for them

Finding
The allegatioh__ doe's'not:stz.{nd proved against AO.

s,

Recommendations as requested by department

i, In short run department should frame service rules for employees

through SSRC. A

.ii.  In long run department may improve over all operational performance
including service conditions of PAITHOM by introducing legislation
on the analogy of KP TEVTA Act 2012

"‘/ ’ j
s AN

AmerLatif)
Inquiry Officer/ ember-1, Board of Revenue
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