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RFFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR.

Service Appeal No. 2369/2023

Mr. Noor Ullah, PST BPS-12, GPS Razagai, District Dir Uppc^-
...... (Appellant) mm

Versus Datt:tl

1. Secretary of Elementary &Secondary Education Department, Government of 

Khyber Pakhtunkhwa Peshawar.
2. Director, Elementary and secondary Education Government of Khyber 

Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON& FOR BEHALF OF
RESPONDENTSNo,!. 2& 3,

Respectfully Sheweth:-
PRELIMNARY OBJECTIONS.

1. That the Appellant is not an “aggrieved” person with the meaning of section 

4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.
2. That the Appellant has got no cause of action /locus standi to file the instant 

appeal because the Appellant did not come on merit.
3. That the Appellant has not come to this Honorable court with clean hands.
4. That the Appellant is estopped by his own conduct.
5. That the instant service appeal is badly time barred
6. That the appeal is barred by law and limitation.
7. That the appeal in hand is barred by relevant provision of Law/Rules/Policy 

in field.

ON FACTS.
1. Para -lof the facts is correct that the appellant was appointed as PST vide 

appointment order dated 05-03-2016 on ad hoc /temporary basis for a period 

of one year.
2. Para- 2of the facts is correct that regularization Act2017 was promulgated 

for the employees of the Elementary & Secondary Education Department.

3. Para-3 of the facts is also correct, need no further comments.
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4. Para-4of the facts is correct, furthermore, as per advertisement in the year 

2015, the appellant was appointed as PST vide appointment order dated 05- 

03-2016 having marks/merit 100.91, while after promulgation of the 

regularization Act 2017, for the employees of the E&SE Department, he has 

been placed in the seniority list accordingly as per section 17 (Part-vi) 

Seniority of the Khyber Pakhtunkhwa civil servants (Appointment, 

promotion, and transfer) rules 1989.

(“Part-vi) Seniority,
17. Seniority. — (1) the seniority inters se of civil servants [appointed to 

a service, cadre or post] shall be determined. -—
(a) In the case of persons appointed by initial recruitments, in 

accordance with the order of merit assigned by the commission 

[or, as the case may be, the Departmental selection committee;].) 

Thus, as per the rules ibid, the appellant has been placed in his right position 

in the seniority list, (copy of the relevant page of the APT Rules 1989 is 

attached as “A”, Copy of the appointment order dated 05-03-2016 is 

attached as “B”, Copy of the regularization Act 2017 is attached as “C”, 

Copy of the regularization order dated 21-03-2018 is attached as “D”).

5. Para-5of the facts is correct that the appellant has been placed in the 

seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of 

the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and 

transfer) rules 1989. Furthermore, terms and condition No.9 of the 

regularization notification dated 21-03-2018, as for those candidates whose 

are having same merit position in their first appointment order.

6. Para-6 of the facts needs no comments.

7. Para-7 of the facts pertains to record.

8. Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies 

in letter and spirit, whereas the seniority list ibid has been determined on the 

basis of the merit as per section 17 (Part-vi) Seniority of the Khyber 

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and 

rules.
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C) Incorrect, details have been submitted in the facts above.

D) Correct, the appellant has been placed in the seniority list as per rules.

E) Incorrect, details have been submitted in the facts above.

F) Legal, however the respondents also seek permission for additional grounds 

during arguments.

PRAYER.

In the view of the above made submission, it is requested that this Tribunal may 

very graciously be pleased to dismiss the instant service appeal with cost in 

favor of the Respondent Department.

(Motasim Bmah Shah)
Secremrj^

E&SE Peshawar 

Respondent No. 1

Samina.
vast
Al£^(Ms.

Director,
E&SE Peshawar 

Respondent No.2

(Abdur Rahman) 

District Education officer (M) 

District Dir Upper 

Respondent No. 3
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2369/2023

Mr. Noor Ullah, PST BPS-12, GPS Razagai, District Dir Upper
...... (Appellant)

Versus
1. Secretary of Elementary & Secondary Education Department, Government 

of Khyber Pakhtunkhwa Peshawar.
2. Director, Elementary and secondary Education Government of Khyber 

Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper.

(Respondents)

Affidavit

I, Mr. Abdur Rahman District Education Officer 

District Dir Upper do hereby solemnly affirm & declare on oath that the whole 

contents of the instant para wise Comments are true & correct to the best of my 

knowledge and belief It is further stated on oath that in this appeal the answering 

Respondents have neither been placed Ex-Party nor their defense has been struck 

off/ cost.

AHESTEOuu.hmadA,

Dir

Deponent
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRTBTINAL PESHAWAR.

Service Appeal No. 2369/2023

Mr. Noor Ullah, PST BPS-12, GPS Razagai, District Dir Upper
...... (Appellant)

Versus
1. Secretary of Elementary &Secondary Education Department, Government of 

Khyber Pakhtunkhwa Peshawar.
2. Director, Elementary and secondary Education Government of Khyber 

Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper.

(Respondents)

AUTHORITY LETTER

I, Mr. Abdur Rahman District Education Officer District Dir Upper do 

hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer 

of this office for submission of Joint Para wise comments in Service 

Appeal No. 2369/2023

Case Titled: Noor Ullah, PST BPS-12, GPS Razagai, District Dir Upper 

Vs Government of Khyber Pakhtunkhwa& others fixed for hearing on 

22-12-2023, hence, an authority letter is hereby issued in favor of the 

above-named officer.

(Abdur Rahman) 

District Education officer (M)
District Dir Upper 
Respondent No. 3



C/W/ Sefvanrs YAppo/nfmflnt Promotion and Transfer) Rules. 1989 nil

17.cadre or post] shafbe

(a) in the case of persons appointed by Initial recruitment, (n accordance with the 
order of merit assigned by the Commission ^[or, as the case may be, the 
Departmental Selection Committee;] provided that persons selected for 
appointment to post in an earlier selection shall rank senior to the persons . 
selected in a later selection; and

(b) in the case of civil servants appointed othenvlse, with reference to the dates of 
their continuous regular appointment in the post; provided that civil servants 
selected for promotion to a higher post In one batch shall, on their promotion to 
the higher post, retain their inter se seniority as in the lower post.

Cxplanation~I.—‘lf a junior person in a lower post Is promoted to a higher post 
temporarily In the public interest, even though continuing later permanently in the higher po^ ft 
would not adversely effect the Interest of his seniors in fixation of his seniority in the higher post.

£xpfanation-IL—If a junior person in a lower post is promoted to a higher post by 
superseding a senior person and subsequently that senior person is also promoted the person 
promoted first shall rank senior to the person promoted subsequently; provided that junior person 
shall not be deemed to have superseded a senior person if the case of the senior person is 
deferred for the time being for want of certain information or for incompletion of record or for any 
other reason not attributing to his fault or demerit.

Explanation~in.’”-k junior person shall be deemed to have superseded a senior person 
only if both the junior and the senior persons were considered for the higher post and the junior 
person was appointed in preference to the senior person.

(2) Seniority in various cadres of civil servants appointed, by Initial recruitment vis-a- 
viz those appointed otherwise shall be determined with reference to the dates of their regular 
appointment to a post in that cadre; provided that if two dates are the same, the person appojpted 
otherwise shall rank senior to the person appointed by initial recruitment.

^[(3) In the event of merger/restructuring of the departments, attached departments 
or subordinate Offices, the inter se seniority of civil servants affected by the merger / restructuring 
as aforesaid shall be determined in accordance with the date of their regular appointment to a 
cadre or post.]

General Rules.—In all matters not expressly provided for in these rules, civil 
servants shall be governed by such rules as have been or-- may hereafter be prescript by 
Government and made applicable to them.

18.

Repeal.—The Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and 
Transfer) Rules,1975, arc hereby rsperled. .

19.

Substituted for the words “appointment to post in the same Basic Pay Scale In a cadre" by 
Notification No.SOR.I(S&GAD)4-l/80,dated 17-05-1989.
Inserted by Notification No. SORI(S&(^D)4-1/80(V.II), dated 04-02-1996.
Added by Notification No. SOR-I(E&AD)4-1/80 (Vol. IV)., dated 28-05-2002,

1.

2 ,
3 .

■M;
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THE KHVBER PAKHTUNKHVVA EMPLOYEES OF THE ELEMENTARY AND 
SECONDARY EDUCATION DEPARTMENT (APPOINTMENT AND 

REGULARIZATION OF SERVICES) ACT, 2017.

(KHVBER PAKHTUNKHWA ACT NO. 1 OF 2018)

(Firsl published after having received the assent of the Governor of 
the Khyber Pakhtunkhwa in the Gazette of Khybvr Pakhiunkhwa, 

(Extraordinary).dated the January, 2018 ).

AN
ACT

to provide for the appointment and regularization of the services of certain employees 
appointed on adhoc or contract basis or appointed in certain projects in the Elementary 

and Secondary Education Department in 
■ the Province of the Khyber Pakhtunkhwa;

WHEREAS it is expedient to provide for the appoininiciii and regularization of the .services 
of certain employees appointed on adhoc or contract basi.s or appointed in certain projects in 
the Elementary and Secondary Education Department in the Province of the- Khyhcr 
Pakhtunkhwa. in the public interest:

It is hereby enacted a.s follows:

Short title, application and coinmencenicnt.—(1; This Act may be called ihe KHvIkt 
Pakhtunkhwa lauployccN ol the Idctneinary and .Sccoiulary lalucatioit Depanuu’iii 
(Appointment and Rcgulariztuion ofScn'iccs) Act, 2017.

It .shall apply to all the employees in ihe l*■|emenlary anti Secondary I^ucaiion/-:. 
Department, as defined in clause (c) of suh-scciion (I) of section 2 of this Act. ‘

*- f

j.« . • . •
. 1

1

f

: “ fi •»
1.i. . .*

V.

(2);

(3) It shall conic into force at once and it. shall be deemed to have taken effect 
from the date of the initial appointment of the employees as referred to in clause (c) of sub- 
clause (1) of section 2 of this Act,

I ■

' '2. Dennitions.—>(1) In Uiis Act. unless the context otherwise requires,- ,

“Commission” means the Khyber Pakhtunkhu-a Public Service 
Commission:

(a)

(b) “contract appointment” meatis appointment of a duly qualified person 
for a specific period made olhcrwi.se Uiah in accordance with the 
prcscrilxid rncdiod of recruitment:t . -

i •
•V;

fc) “employees” mean duly qutilificd persons.-
f .

:
■*<'

!
• <. •

r <
• /■'/
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(i) who are appointed as teachers on adhoc or contract basis by the 
Government after 2013 through National Testing Service but- 
docs not include the teachers engag^ on-w'ork charge basis or 
who arc paid out of contingencies:

■ (ii) ■ who arc appoinicd'in the projects on contract basis in accordance 
with the project policy: and

who are appointed as Junior Clerk in the Elementary and 
Secondary Education Department by Government after 2013 
through National Testing Service:

“Government’' means the Government of Uie KhyberPakhtunkhwa;

law or rule means the law or rule for the lime being in force governing 
the selection and appointment of civil servants;

“project" mcans.-

rr/Compuicr Tcaclicrs in Computer Ltibs Projects in Khybcr 
Pakhtunkhwa (Phase-Il);

y

.

(iii)

/■

I <
■ (d)

> ■

(c)

• (0

(i)

V (ii) establishment of five hundreds (500) IT Labs in Government
High and Secondary Schools in Khyber Pakhtunkhwa: and

(iii) establishment of five hundreds (500) IT Labs in Government 
High Schools in Khyber Pakhtunkhwa (Phase-Jll); and

(g) teacher means a teacher of primary, middle, secondary or higher 
secondary school.

The expressions “adhoc appointment” shall have the same meaning as 
respectively assigned to them in the Khyhcr Pakhtunkhwa ('ivil Scrv-atiis Act I97't (Khvlvcr
Pakhtunklnya Act No. Xyill of 1973). ^

Kcgiilarizalioii of service.s of einpIoyn-.s.- -(I) Noiwitlisiaiuliiig anything contained
1" iioid posts till die commencement of this Act
lor till 30 June 2017. in respect of the project as mentioned in .sub-clause (i) of clause (f) 

of sub-scclion (I) of section 2 of this Act. as the case may be), shall he deemed to have been 
validly appointed on regular basis from the day of the initial appointment; provided thal-

sience required for a

(2)

••3..,.n .w'A'.

(i) they possess the same tjualificaiion and c, 
regular post; >

A}

In.scftc<l vide Khyher Pakhtunkhwa Act No. II of 2019. \«...

\l

1.
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(ii) they have not resigned from their services or icmiinated from scr\’iccs 
on account of misconduct, inefficiency or any other ground, before 
the commencement of this Act '(:)

f- •.i:
/

"[Provided that expiry' of the project as mentioned in sub-clause (i) of 
clause (0 of sub-section (1) of section 2 of this Act, shall not be deemed a 
ground for non-appointmeni of an employee on regular basis under this Act; 
and)

I
/■ •

. .7 /
i'. ■

(
(iii) the service promotion quota of all service cadres shall nut be affected.

The scrx'ices of the employees shall be deemed to have been regularized only 
on the publication of their names in the official Cia/ette.

(2)

74. Determination of seniority.—(1; The employees whose service are regularized 
- under this Act or in the process of attaining service at the commencement of this Act. shall 

rank junior to all other employees belonging to the same Cadre, who arc in service on 
'' . regular ba.sis on die commencement of tliis Act. and shall also rank junior to such other

persons, if any. who. in pursuaticc of tiic recommendation of the Commission made before 
the commencement of this Act. are to be appointed to the Cadre, irrespective of their actual 
date of appointment.

.'x

•v

The seniority inter-sc of those employees, whose services arc regularized 
under this Act within the Cadre, shall be determined on the basis of their continuous service 
in Cadre:

(2)

' £
N

Provided that if the date of continuous service in the ease of two or more 
employees is the same, the employee older in age shall rank senior to the younger one.

V ''

5. Overriding elTect.™ Notwithstanding anything to the contrary contained in any 
other law or rules for Ute time being in force, the provisions.of this Act .shall have an 
overriding effect and the provisions of any such law or rules to the extent of incon.sisicncy to 
this Act shall cca.se to have effect..''i.

‘

.0

/

* Kcpkiccd vide Khyber Paklituokhwa .Atl No. li of 20iy. 
^ Inserted vide Khyber i’akhtunkhwa Act No. ]l of 201^.

/
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‘ri:i'u».s CniiJl'ton
; Thci^ .crvi.c. .hall be governed by .he Khyber .■uhh.enhhew;, Civil A'->-

.he Khyber I’uWi.unhhuwu (Appuintmen., 13cpu.u..on, I D.liiig ^ Uen.lu

;

1973,
icaclicr, Inslruciors it Oociors) Ucyuluiory
iis nnv be issued from lime 10 lime by ihc Governmunt. , .

. Their'servlee. .h..ll be eo...ld=rcd ...guler and .l.cy shall e g^.e or pens,on 
dedne.ion orOP Pond in .enns ol lhe Khyber Pukh.onhhawn C.,vll Sersen. Ael.

2011, und sueh rules end reijulaliousucl,

I

as amended in 2013. ir.J lur ll’.e reyular pu.st. 
Irum eilber side, in case 
^n,ui be iuft'ened lo me

qualiriualion und experience requ:'j Tliev shall possess ihe 
4. Tneir services arc liable lo termim.lion on one munih no.icc 

wilhoul r.mice. ihcir one nunv.h piiy/ullowuiiwcs

suine

ol roslynaiion

.5. Thr3lr^u.ion shell no, ellbe, ,he pro,no,ion .,oo.„ ores..ing holders ol'pos.s

„r ,espcc.ive serviee e,nh-c. ^

‘ “ »».......-

Secondary bducuiion (AppouMmenl and
No.! of 20i8) or

I '

t-.j'.c ICI

me
7, The l-mployecs

l-mplovecs o!' ihc U'.cmcnlury • t

..r™::“SL.............. .
^ 7 ; en ^ d .eeonuery liduee.ion ............... .. end Uegoh,r,.e„on

..........................

.........
And secondary l-docallon (Apptnnnocnl

Acl So.i ol 20! K) und

awu
and1 ,r. service

l-nmlovccs of UlcincJUary
,',egoh;ri.,„ion o!'serviees) 2017 (Khyber Pe.luu.uhu^e 
shall also jnnior .0 soeh o.her persons, ,1 any. who,
,l,e .espee.ive service or eudre belbre .he eo.n.nenee.nen,

ihoir actual duic ofuppuinlmcm.
^ Tlic scniorlly ihlur-se of llic employees

5icrvlLC or cadre, shall be delcrmlned on

l.r.cd on rcyelur basis lu 
. lids Acl. irrespective ol'

were app-);.u...
I
!

. whose arc reijulurl.xd under ihii; wiihm 
ihc basis of llieir mcrii posilion in

service in cadre,
ihc same

, ■ I lt lhe cnployee older in „ge shall be .nnhed senior .o .he younger one.
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