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Versus
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PARA WISE COMMENTS ON & FOR BEHALF OF
RESPONDENTS No.1, 2 & 3. |

Respectfully Sheweth:-
PRELIMNARY OBJECTIONS.

1. That the Appellant is not an “aggrieved” person with the méaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974,

2. That the Appellant has got no cause of action /locus standi to file the instant

appeal because the Appellant did not come on merit. .

That the Appellant has not come to this Honorable court with clean hands.

That the Appellant is estopped by his own conduct. :

That the instant service appeal is badly time barred i

That the appeal is barred by law and limitation. t

That the appeal in hand is barred by relevant prov131on of Law/Rules/Polrcy
in field.

ON FACTS.

1. Para -1 of the facts is correct that the appellant was appointed as PST vide

.\’Q.U‘P.“’

appomtment order dated 05-03-2016 on ad hoc /temporary basis for a period
of one year.

2. Para- 2 of the facts is correct that regularization Act 2017 was promulgated
for the employees of the Elementary & Secondary Education Department.

3. Para-3 of the facts is also correct, need no further comments.



4. Para-4 of the facts is correct, furthermore, as per advertisement in the year
2015, the appellant was ‘ai:/)pointed as PST vide appointment order dated 05-
03-2016 having marks/merit 87.6, while after promulgation of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989.

(“Part-vi) Seniority.

17. Seniority. --- (1) the seniority inters se of civil servants [appointed to

a serﬂrice, cadre or post| shall be determined. ----

(a) In thé case of persons appointed by initial recruitments, in

‘accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)

Thus, as per the rules ibid, the appellant has been placed in his right position

in the seniority list. (copy of the relevant page of the APT Rules 1989 is

attached as “A”, Copy of the appointment order dated 05-03-2016 is

attached as “B”, Copy of the regularization Act 2017 is attached as “C”,

Copy of the regularization order dated 21-03-2018 is attached as “D”).

5. Para-5 of the facts >is correct that the appellant has been pléoed in the
seniority list oﬁ the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the
regularization notification dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment order.

- 6. Para- 6 of the facts needs no comments.

7. Para-7 of the facts pertains to record.

8. Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and

rules.



C) Incorrect, details have beeh submitted in the facts above.
D) Corréct, the appellant hés been placed in the seniority list as ber rules.
,E)‘ Incorrec\:’\ti! details have been submitted in the facts above. '
F) Legal, however the respondents also seek permission for additional érounds
during arghments. |
| PRAYER.
In’the view of the above made submission, it is requested that t:his Tribunal may

very graciously be pleased to dismiss the instant service appeal with cost in

favor of the Respondent Department. -

(Motasim @

Secretary,
E&SE Peshawar
Respondent No. 1

Fi

. irector,
E&SE Peshawar

Respondent No.2

(Abdur Rahman) |
District Education officer (M) -
District Dir Upper

Respondent No. 3 | S { |
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I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole

contents-of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have neither been placed Ex-Party nor their defense has been struck
off/ cost.
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Service Appeal No. 2361/2023
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Versus

1. Secretary of Elementary & Secondary Education Department, Government
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2. Director, Elementary and secondary Educat1on Government of Khyber
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AUTHORITY LETTER

I, Mr. Abdur Rahman District Education Officer District Dir Upper do
“hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer
of this office for submission of Joint Para wise comments in Service

Appeal No. 2361/2023

Case Titled: Muhammad Igbal S/O Muhammad Yar Khan PST BPS-12
GPS Bedamai, District Dir Upper Vs Government of Khyber
Pakhtunkhwa & others fixed for hearing on 22-12-2023, hence, an

authority letter is hereby issued in favor of the above-named officer.

(Abdur Rahman)
District Education officer (M)
District Dir Upper
Respondent No. 3
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17. ©  Senlority.---(1) The seniority Inter se ’ '
rity. | e of cl
cadre or post] shall be determined,-- ¥ el servants Topponted toa senvice

(a) In the case of persons appointed by initial recruitment, in accordance with the
order of merit assigned by the Commission Ylor, as the case may be, the
Departmental  Selection Committee;] provided that persons selected for

appointment to post in an earlier selection shall rank senior to the persons .
selected in a later selection; and :

(b) In the case of civil servants appointed otherwise, with reference to the dates of
' their continuous regular appointment in the post; provided that.civil servants
selected for promotion to a higher post in one batch shall, on their promotion to

the higher post, retain thelr inter se seniority as in the lower post.

Explanbtion-L---If a junior person in a lower post Is promoted to-a higher post
temporarily in the public interest, even though continuing later permanently in the higher post, it
would not adversely effect the interest of his seniors in fixation of his seniority in the higher post,

Explanation-1I.---If a junior person in a lower post is promoted to a higher post by
superseding 3 senior person and subsequently that senior person is also promoted the person
promoted first shall rank senior to the person promoted subsequently; provided that junior person
shall not be deemed to have superseded a senior person if the case of the senior person is
deferred for the time being for want of certain information or for incompletion of record or for any

~ other reason not attributing to his fault or demerit. < -

Explanation-III.---A junicr person shall be deemed to have superseded a senior person
only if both the junior and the senior parsons were considered for the higher post ard the junior
person was appointed in preference to the senior person. .

(2) Seniority in various cadres-of civil servents appointed by initial recruitment vis-a-
viz those appointed otherwise shall be-determined with reference to the dates of their reguiar
appointment to a post in that cadre; provided that if two dates are the same, the person appointed
otherwise srowall rank senior to the person appointed by initial recruitment.

3(3) In the event of merger/restructuring of the departments, attached departments
or subordinate Offices, the inter se seniority of civil servants affected by the merger / restructuring
as aforesaid shall be determined in accordance with the date of their regular appointment to a
cadre or post.] :

18. General Rules.---In all matters not expressly provided for in these rules, ciQiI
servants shall be governed by such rules as have been or may hereafter be prescribed by
Government and made applicable to them. :

19. Repeal.---The Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Trensfer) Rules, 1975, are hereby repecled. : .

1. Substituted for the words “appointment to post in the same Basic Pay Scale in a cadre” by .
: Notification No,SOR.I(S&GAD)4-1/80,dated 17-05-1989. »
2. " Inserted by Notification No. SORI(S&GAD)4-1/80(V.1II), dated 04-02-1996.
3. Added by Notification No. SOR-I(E&AD)4-1/80 (Vol. IV) , dated 28-05-2002.
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' | THE KHYBER PAKHTUNKHWA EMPLOYEES OF THE ELEMENTARY AND

SECONDARY EDUCATION DEPARTMENT (APPOINTMENT AND -
REGULARIZATION OF SERVICES) ACT, 2017.

(KHYBER PAKHTUNKHWA ACT NO. I OF 2018)

(First published after having received the assent of the Governor of
the Khyber Pakhtunkhwa in the Gazette of Khyber Pakhtunkhwa,
(Extraordinary),dated the 8" January, 2018 ).

AN
ACT

. to provide for the appointment and regularization of the services of certain employees

' appomted on adhoc or contract basis or appointed in certain projects in the Elementaty
and Secondary Education Department in
the Province of the Khyber Pakhfunkhwa.

.. WHEREAS it is expedient to provide for the appointment and regula.rnzauon of the services
- of certain employees appointed on adhoc or contract basis or appointed in certain projects in

the Elementary and Secondary Education Department in the Province of the Khyber

+ Pakhtunkhwa, in the public interest;

Itis hereby enacted as follows:

' |1 Short utle, application and commencement.---(1) This Act may be called the Khyber

Pakhtunkhwa Employees of the FElementary and Secondary Education Department

g (Appointment and Regulanzanon of Services) Act, 2017.

i
i

2 It shall apply to all the employees in the Elementary and Secondary Educauon

_ Depamnent as defined in clause (c) of sub-section (1).of section 2 of this Act.

3) It shall come into force at once and it shall be deemed to have taken effect -
from the date of the initial appointment of the employees as referred to in clause (c) of sub-
clanse (1) of section 2 of this Act.

2 Definitions.---(1) In this Act, unless the context otherwise requires,-

(@  “Commission” means the Khyber Pakhtunkhwa Public Service
. Commission; ‘
(b) “contract appointment” means appointment of a duly qualified éersou
' for a specific period made otherwise than in accordance w1th the
prescribed method of recruitment; ‘

(c) - “employees” mean duly qualified persors,-

4




hy
o
'
i
(L

(d)
©

®

@

)

(i)

(iii)

i
i

who are appointed as teachers on adhec or contract basis by the

Government after 2013 ﬁxrough National Testing Semce but -

does not include the teachers engaged on work charge basxs or
who are paid out of contingencies;

who are appointed in the projects on contract bams in accordance

with the project policy; and

who are appointed as Junior Clerk in the Elementary and

Secondary Education Department by Government after 2013 -

through National Testing Service;

“Government” means the Government of the Khyber Pakhtunkhwa;

“law or rule” means the law or rule for the time being in force govemmg
the selection and appointment of civil servants;

“project” means,-

® IT/Computer Teachers in Computer Labs PrOJects in Khyber
Pakhtunkhwa (Phase-II);

(i) establishment of five hundreds (500) IT Labs in Government
High and Secondary Schools in Khyber Pakhtunkhwa; and
establishment of five hundreds (500) IT Labs in Goverhment

(i)

High Schools in Khyber Pakhtunkhwa (Phase-III); and

“teacher” means a teacher of primary, middle, secondary or mgher
secondary school.

(2) The expressions “adhoc appointment™ shall have the same meaning as

; respectweiy assigned to them in the Khyber Pakhtunkhwa Civil Servants Act, 1973 (Khyber

Pakhtunkhwa Act No. XV of 1973).

3. Regularization of services of employees.---(1) Notwithstanding anything contained

‘ ‘m any other law or rules, the employees, who hold posts till the commencement of this Act

Hor till 30" June 2017, in respect of the project as mentioned in sub-clause (i) of clause (f)
of sub-section (1) of section 2 of this Act, as the case may be], shall be deemed to have been

®

* validly appointed on regular basis from the day of the initial appointment; provided tlflat-

they possess the same qualification and experience requlred for a
regular post

! nserted vide Khyber Pakhtunkhwa Act No. II of 2019.

P



)

(n) they have not resigned from their services or terminated from services

- on account of misconduct, mefﬁmency of any other ground, before

¥ the commencement of this Act ' [ |

H
!

2[Provided that expiry of the project as mentioned in sub-clause (i) of
clause (f) of sub-section (1) of section 2 of this Act, shall not be deemed a
ground for non-appointment of an employée on regular basis under this Act;

and]

(ili)  the service promotion quota of all service cadres shall not be affected.

The services of the employees shall be deemed to have been regulanzed ‘only

on the publication of their names in the official Gazette.

4. Determmatmn of senmiority.---(1) The empioyees whose service are regulanzed

" under this Act or in‘ the process of attaining service at the commencement of this Act, shall

rank junior to all other employees belonging to the same Cadre, who are in service on
regular basis on the commencement of this Act, and shall also rank junior to such other
persons, if any, who, in pursuance of the recommendation of the Commission made before
the commencement of this Act, are to be appointed to the Cadre, irrespective of their dctual
date of appomtment

&

The seniority inter-se of those employees, whose services are regularized

. under this Act within the Cadre, shall be determined on the basis of their contmuous serv1ce

in Cadre:

Provided that if the date of continuous service in the case of two or more

employees is the sarvie, the employee older in age shall rank senior to the younger one.;

)

5. Overriding effect.—- Notwitbstanding anything to the contrary contained in any
other law or rules for the time being in force, the provisions of this Act shall have an
overriding effect and'the provisions of any such law or rules to the extent of i mconsmtency to
this Act shall cease to have effect.

A

Replaced vide Khyber Pakhtunkhwa Act No. II of 2019.
? Inserted vide Khybér Pakhtunkhwa Act No. 1L of 2019.

~.
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Their services shall be governed by the Khyber IuLhmnl‘luu w Civil \Lr;mu-. Act,
1973, the Khyber Pukhtuakhuwu (Appolatment, l)cpuu.nun Posting & 'l ruaster o
teacher, tnstruciors & Doctors) llcgulnlury act, 2051, and
as may be issued from time to time by the Ouvcrnmcnl.

,Vwcl: euluy und 5u!ulwn

“Their. sarvices shall be coasidered -regulur und llu:y sk mi b" -oilgilsh. Iur ;u.ns-on s
 deductiin ol GP Fund in tenng uf the Khyhu t’ukl'tunl hawn, Lwll 'nu-vunt m.l l‘)’i1
us amended in 2013.

“They shall pussu\ The swe quultl:utluon and C\nl.ncnu. 't.uumd for ;lu. n.;_,ul ' pust

“Their services ure lmblc o nnnlnullon un one month numc Teom eRber side, in o

ol vesignntion withow natice, their onc monthy puy!nlluwnnu.s st by forfeited m l!
Government, .

Their regalurization shull ot witict llu prunu’um quo.- u! existing lv:ldus off p\Js »
in respeetive service endres. ) . .

The regulwrization shatl not be in favor of those, who i.u ¢ nof Taken ovér chaege o

have reinuined nbsent from duty-pr rcsu,nul from service wod ulse not for those who

)

ure under diseiplinary proceedings. . , '

The Employees whose  services reguburized uhder e Khiybur  Cukhtuskdeie -

Iz\.pul. rizntion of Services) Act; 2017( Khyber !’Lkhlunklmwu Act No. .ol 2018) ur

‘1 the progess of attnining service ot the commercemenl of Khyles Pukhtunka

.!mplm'u.b of the lluncnlury & Sceondiry  iittdeation  (Appointment and

fanployees of Blementary wd séeundnry Udisention (Appomtment wid t(&gul.zrmmnu :

‘of services) Act, 2017 (Khyber Pukhiunkhawa Aci No. 1 of 201H) shnll eink junior w
* il civil serviits belonging o the game service of cudse. Asihe case muy be, who'sre

i gervies on reguler busis on’ !hc’ cummencement ol e Khyber Pukbtonklese

Employees  of Blementary LAnd - secondury l(.m.l'lsm {/\"rnmtmcm eind

Reguiorization of services) uct, 2017 (Khyber !’ukh{unklxuwu Act-No.l ol 2008 uad

shutf il¥0 Junior to such other persons, IFuny, wha, wert uppainted un reguine hasis to-

he respeettve service or endre before the commenceirent of thls Aci, irrespretive ol

their aciug! daie ol appointmen,” -

The seniorfly inferese ol the cmpluyccs. whtm ure rq,ul.:rmd uirjor ﬁm Act within-

the sume service or cudre, shall e dclcrmincd on the bosis of lhcir merit pu\musu in

'ADO.{N Establishmont

such service or cudre. ’ L B 3
Their senfority sholl be determived on the busis 0!' llu.ir.'ionlinuuus serviee in Getre,
provited that If the dule ol contisuous services in the cust ol Lo ur mure cmployees

is the snmu., the employee uldcr inuge ﬁhul! be nuiked seior 10 the youngt.r ong;
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