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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE

- TRIBUNAL PESHAWAR.

Service Appeal No. 2363/2023

Mr. Ameer Nawaz, PST BPS-12, GPS Serai Nehag, District Dir Upper

1.

...... (Appellant)

Versus

‘Secretary of Elementary & Secondary Education Department, Government
of Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper. -
(Respondents)
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2 Affidavit ‘ 4
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4 copy of the relevant page of the A
APT Rules 1989 is attached is
as
3 Copy of the appointment order B
dated 05-03-2016
6 Copy of the regularization Act C .
2017
7 Copy of the regularization | D
order dated 21-03-2018 -

‘(Abdur Rahman)
District Education officer (M)

District Dir Upper
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Mr. Ameer Nawaz, PST BPS-12, GPS Serai Nehag, District Dir Upper
/ e (Appellant)
Versus

1. Secretary of Elementary & Secondary Education Department, Government
of Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON & FOR BEHALF OF
RESPONDENTS No.1,2 & 3.

Respectfully Sheweth:-
PRELIMNARY OBJECTIONS.

1. That the Appellant is not an “aggrieved” person with the meaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.

2. That the Appellant has got no cause of action /locus standi to file the instant

appeal because the Appellant did not come on merit.

That the Appellant has not come to this Honorable court with clean hands.

That the Appellant is estopped by his own conduct.

That the instant service appeal is badly time barred

That the appeal is barred by law and limitation.

That the appeal in hand is barred by relevant provision of Law/Rules/Policy
in field. '

ON FACTS.

. Para -1 of the facts is correct that the appellant was appointed as PST vide

N wn Ry

appointment order dated 05-03-2016 on ad hoc /temporary basis for a period
of one year.

2. Para- 2 of the facts is correct that regularization Act 2017 was promulgated
for the employees of the Elementary & Secondary Education Department.

3. Para-3 of the facts is also correct, need no further comments.



4. Para-4 of the facts is correct, furthermore, as per advertisement in the year
2015, the appellant was appointed as PST vide appointment order dated 05-
03-2016 having marks/merit 83.89, while after promulgation ‘of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989.

(“Part-vi) Seniority.
17. Seniority. --- (1) the seniority inters se of civil servants [appoinfed to
a service, cadre or post] shall be determined. ----
(a) In the case of persons appointed by initial recruitments, in
accordancé with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)
Thus, as per the rules ibid, the appellant has been placed in his right position
in the seniority list. (copy of the relevant page of the APT Rules 1989 is
attached as “A”, Copy of the appointment order dated 05-03-2016 is
attached as “B”, Copy of the regularization Act 2017 is attached as “C”,
Copy of the regularization order dated 21-03-2018 is attached as “D”).
5. Para-5 of the facts is correct that the appellant has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the
regularization notification dated 21-03-2018, as for those candidates whose
are having éame merit position in their first appointment order.
6. Para- 6 of the facts needs no comments.
7. Para-7 of the facts pertains to record.

8: Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and

rules.



, A‘,VC) Incorrect, details have been submitted-in the facts above.
D) Correct, the appellant has been placed in the seniority list as per rules.
E) Incorrect, details have been submitted in the facts above.

. F) Legal, however the respondents also seek permission for additional grounds
- during arguments,

_PRAYER.
In the view of the above made submission, it is requested that this Tribunal may

very graciously be pleased to dismiss the instant service appeal with cost in

favor of the Respondent Department.

(Motasim B

Secretary;—
E&SE Peshawar
Respondent No. 1

/| o
o (Ms./gamina Altzé .
D

irector,
E&SE Peshawar

iespondent No2

_ (Abdur Rahman) 3

- District Education officer (M)
District Dir Upper
Respondent No. 3
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Serv1ce Appeal No. 2363/2023

Mr. Ameer Nawaz PST BPS-12, GPS Sera1 Nehag, District Dir Upper
L. . (Appellant)

Versus

1. Secretary of Elementary & Secondary Education Department, Government
of Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar. .

3. District Education Officer (M) Dir Upper.

(Réspondents)
Affidavit

I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole
‘contents of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have neither been placed Ex-Party nor their defense has been struck
oft/ cost.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL PESHAWAR.

Service Appeal No. 2363/2023

Mr. Ameer Nawaz, PST BPS-12, GPS Serai Nehag, District Dir Upper
...... (Appellant)

Versus

1. Secretary of Elementary & Secondary Education Department, Government
~ of Khyber Pakhtunkhwa Peshawar.
2. Director, Elementary and secondary Education Government of Khyber
 Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper.

(Respondents)
AUTHORITY LETTER |

[, Mr. Abdur Rahman District Education Officer District Dir Upper do
hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

“of this office for submission of Joint Para wise comments in Service
Appeal No. 2363/2023

Case Titled: Ameer Nawaz, PST BPS-12, GPS Serai Nehag, District Dir
Upper Vs Government of Khyber Pakhtunkhwa & others fixed for
- hearing on 22-12-2023, hence, an authority letter is hereby,issued in

favor of the above-named officer.

o

(Abdur Rahman)
District Education officer (M)
District Dir Upper -
Respondent No. 3

~



Clvil Serv_ants Appointment, Promot/t -'ahTransfer Rules, 1989 1377
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17. ~ Senlority.--~(1) The seniority Inter !
rity. e of cl
cadre or post] shall be determined. -- v el servants Tappolnted 03 senic,

(a) in the case of persons appointed by Initial recruitment, In accordance with the
order of merlt assigned by the Commission Y[or, as the case may be, the
Departmental  Selection Committee;] provided that persons selected for

appointment to post In an earlier selection shall rank senlor to the persons .
selected in a later selection; and

(b} In the case of civil servants appointed otherwise, with reference to the dates of
their continuous regular appointment in the post; provided that .civil servants
selected for promotion to a higher post in one batch shall, on their promation to
the higher post, retain thelr inter se seniority as in the lower post.

Explariation-].---lf a junior person in a lower post is promoted to-a higher post
temporarlly in the public interest, even though continuing later permanently in the higher post, it
would not adversely effect the interest of his seniors In fixation of his seniority in the higher post.

Explanation-II.---If a junior person in a lower post Is promoted to a higher post by
superseding a senlor person and subsequently that senior person Is also promoted the person
promoted first shall rank senior to the person promoted subsequently; provided that junior person
shall not be deemed to have superseded a senior person if the case of the senior person is_
deferred for the time being for want of certain information or for incompletion of record or for any
other reason not attributing to his fault or demerit. c

Explanation-III.---A junicr person shall be deemed to have superseded a senior person
only if both the junior and the senior persons were considered for the higher post ard the junior
person was appointed in preference to the senior person.

(2) Seniority in varioug cadres- of .civil servants appointed by initial recruitment vis-a-
viz those appointed otherwise shall be- determined with reference to the dates of their regular
appointment to a post in that cadre; provided that if two dates are the same, the person appojntéd
otherwise sr.\all rank senior to the person appointed by initial recruitment.

3(3) In the event of merger/restructuring of the departments, attached departments
or subordinate Offices, the inter se seniority of civil servants affected by the merger / restructuring
as aforesaid shall be determined in accordance with the date of their regular appointment to a
cadre or post.]

18, General Rules.---In ali matters not expressly provided for in these rules, civil
servants shall be governed by such rules as have been or may hereafter be prescribed by
Government and made applicable to them.- :

19, Repeal.---The Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Transfer) Rules, 1975, arc hereby repecled. .

1. Substituted for the words “appointment to post in the same Basic Pay Scale in a cadre” by .
Notification No.SOR.I(S&GAD)4-1/80,dated 17-05-1989. . .

Inserted by Notification No. SORI(S&GAD)4-1/80(V.11), dated 04-02-1996.

3. Added by Notification No. SOR-I(E&AD)4-1/80 (Vol. 1V) , dated 28-05-2002.
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' T"r l\"YBtR PAKHTUNKHWA EMPLOYEES OF THE ELEMENTARY AND
! . ,SECONDARY EDUCATION DEPARTMENT {APPOINTMENT AND
b - ' ~ REGULARIZATION OF SERVICES) ACT, 2017,

(KHYBER l’AKH'l'U;\’KHWA ACT NO. 1 OF 2018)

(First puhh\ln'd ufrer having feceived the assent of the Gaverpor nf -
the Ehvher Pakluunkinea in the Gazette of Khvber Puakhtunkhwa,
tEraordinie v idai A the N Larmeary, MOIN)
o AN
. . ACT
‘ " " ; :
Ce ! by npm‘ tede for the appresstinent cornd regulariianon nf the services af certain unphm't's
‘. Pt 41 pnuih of e aedhoe or contract basis or appointed in certain projects in the £ h'memun
.';' i and Secondary Ldueation Department in

. . l -
E : 1 : oo the Province of the Kh_\'her Pakhmnkivva,

s
v

. - .- WHIf REAS itis C\pcdu:nt to provide for xhc appointment and regularization of the services
T o of cert: un ‘employees appuinted on adhoc or contract basis or appmmcd in certain projects in
the. Fluncmar\ and Secondary Education Departinent in the Prevince of the Khyher

Pakhtunkhwa, in the public interest;
1t is hereby enacted as tollows:

_ i . Short title, apphmhun and commencement.---(1) This Act may be called the Khyber
K 4}‘1 ’S\tunkhua Employces of the FElementary and  Secondary !f}vcamm Depuartment
<Appmntmm1 .md Regularizaiion of Services) Act. 2017.

: () It shall apply all the employees in the Flementary and Secondary Education
l Department, as defined in clause (¢) of suh-section (1) of seetion 2 of this Act,

, ‘ (3) It shall come into force at once and it shall be deemed to have taken effect
S ' . fromthe date of the initial appointment of the employees as rJercd 1o in clause (¢) of <ub-
o S ‘c!ausc (1) of section 2 of this Act. : :

Delinitions.--- 1) In this Act. unless the context otherwise 1equires, -

(@) “Commission” mcans the Khyber Pakhtunkhwa Public  Service
, ?‘Hﬁ‘,“hﬂ - Commission: . ' ' - '
)

tb) u)mrdu apposntment’” means .lpp()mlmt.‘nl of i duly qtm!lmd person
' for a specific period made otherwise drn in accordance with the

’ : e preserbed method of recruitment:

A (¢)  “emplovees” mean duty qunhﬁcd persons.-

| | Mz W/



’
g
. f ] who are appointed as teachers on adhoc or contract basis by the
‘ L . Govemment after 2013 through National Testing Service but
S - ~ -does not include the teachers engaged on work charge basis or
. “who are paid out of contingencics: '

(i) whoare appointed in the pmjects on-contract bisis in iccordance
with the project policy: and
i (i) who are appointed as Junior Clerk in the Elementary and
Secondury  Education Department by Government after 2013
through National Tésting Service;

() “Government” means the Government ol the Khyber Pakhtnnkhwa:

g | :
A T “law or e means the Faw o nale for the time ety i foree povering
FE O T T the selection and appointment of civit servams;
Lot L
Tiaadid Tpraect” means -
Ty :! :'f'i{- )y M Computer Teachers in Computer Tabs Projects in Khyher
o h S © 0 Pakhtnkhwa (Phase-1): '
: L
e, (i) establishment of five hundrecds (500) IT Labs in Government
T " "Highand Secondary Schools in Khyber Pukhtunkhwa: and
g L (iii)  establishment of five hundreds (500) IT Labs in Government
S L “‘) gib - High Schools in Khyber Pakinunkhwa (Phase-11): and
-(g)  “teacher” means a teacher of primary, middle, sccondary or. higher

)

secondary school.

{2)  The expressions “adhoc appointment™ shall have the same meaning  as
respectively assigned 10 them in the Khyber Pakhuinkhwa Civil Servanits: Act, 1973 (Khyber

' P;ilfhtigf:kh;t‘:l Act No. XVIT of 1973).

R U PR : .
3. Regularization of services of employees.---(1) Notwithstanding anything contained
in :i‘h‘(‘ﬁbﬂpcr law or rules, the employces, who hold posts til} the commencement of this Act
"for i11°30™ June 2017, in respect of the project as mentioned in sub-clause (i) of clause (f)

of sub-séction (1) of cection 2 of this Act, as the case may bel, shall be decmed 10 have been -

validly appointed on regular basis from the day of the initial appointment: provided thai-

(1) they” possess the same qualification and expericnce required for a ¢
regular post; ' :

| r

" Insgried vide Khyber Pakhtunkhwa Act No. Il af 2014,

e Rl é

~
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L
o ) they have not resienvd Trom then serviees ot rminated Hongrservices
a oit account of wiscomduet, mcll’mcmy or any other grownd, before
- the ¢ ‘onunencement of !In\ At l i C -
fe ’ '
TR ; *[Provided that expiry of the project as mentionéd in sub-clause (i) of
- . . . clause () of sub-section (1} of section 2 of this Act. shall not be deemed a
: ground for non-appointinent of an cmpluw.v on regular busis under this Act;
. _ and)
’ © (i) the service pmmolion quota of all scwi-.:c cadres shatl not hc affected.
: (2) Thx. services of the employees shill be deemed to have been regularized only
on the publication of their names in the o.f'uai Gareue.
) +
4.7 Determination of seniority.---(1) The cmployces \shosc service are regularized

under this Act or in the process of attaining service at the commencement of this Act, shall

- rank junior 16 all ether employees bz,lr.n"mn 10 the sanwe Cadre, who arc in service on
regular shasis on the commencement of this Act. and shall also rank junior (0 such other
pcr\ons. 'if a any, who, in pursuance of the recommendation of the Commission made before
.the mmmcmcmcm of this Act, are to be appointed to the Cadre, irrespective of their actual
d.m nﬁhppmmmcnt

e, ||

. :.(7)
‘ und' rfhis Actw nhm the (_.uln. shall be determined on the basis of their continuous service

m ( .zdrc

3

- i-_- }

The senicfity inter-se of those cmployees. whose wrvices are regularized

Provided that if the date of continuous service in the case of twa or mnre

employcnc is the sanmw, the emp!nycc older in age shall rank senior to the younger one.

© -

5.

S, 0vcrr:dm" effect.--- .\nl\\nll\l nding anything to the contrary contained in any

ity l:r. ay or rules for the time being in force. the provisions of this Act shall have an
- k7m:mdmg elfect and the provisinns of any such faw or rules 1 the extent of inconsistency to

this Act shall cease to have effect.

"} Replaced vide Khyber Pakhtunkhwa Act No. 11 of 2019,
? Inscrted vide Khyber Pikhtunkhwa Act No 11 of 2019,
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SThe Ciployees whose

. » '
.

.

Them services shull bé governed by lhc Khyber Pulitonkhows Civil Servants Act,
1973, the Khyber Pukhlunkhuwe (Appulntment, Deputution, Posting & Trunsier of
teacher, Instructors &. Doums) Reyulutory udl, 201 l. uidd such ru'us wnd r(.],uiuhun.
us may be Issucd {rom thie fo time by the Guvernment.

Their seevices sholl be considercd regulur und they shauil be ultg!l»ly for ;’unswu I

deduction of’ G¥ Fund in terms of the I(hybcr Pukhtunkhnwn C vif Strvant Act, l')?\
ay amended in 2043. : v :

T hcy shall possess the st quuhi.&.ulton und C\],Lrlcnc\. -:.qum.d for the rq,ulu' post
‘Their services are linble t0 lerminution o one month notice Trom ehher side, i cos
ol resignution withoul notice: their, one mumh ney/ullowences shall be forfeited w1t
Govcrnmu\! : . '

”ILII regulurization sholi not aftect lIu: prunmhun o, xil' existhng lmldcrs ol puyis

i respeetive service eadres, ' : ,
“The regulurization shall not be i in fuvar of those, whu bave aoltukon over Lhurgu 0r

Bave remoined nbsent from duly or resipiicd lrom service und ulsw not for those whio
svedings. : : :

services li:g,ulsm/ul undu The Khybor = Pulthiunkhna
Employces of the  Elementury & Sccondury’ Vducution  {(Appointment  und
Repularizution of Services) Act, 2017 ( Khyber l’ukluunklmwa Act Nu.t ol 2018) or
i the provess ol stinining service ot the commenceitent of Khyber Pokbivakhin
Baployeis of Elementory sl \cumtlmy Pdecution (Appoiatmient uid S{Ll,ul.mnumu

ute under diseiplinary prov

ol seevives) Act, 2017 (Khyber Pukhtunkhowe Act No.t of 2018) shull rurk junior o
" wil civil servants belonging to the same service of ot

As the cost muy be, who ure
dn sefvive on repular busis on the commcm.cmcnl ol the Khybur Pukhtunklievie
Lmployees  of  Elementory © And - secondury - Bduention  (Appointieit  ond
Regulurizatlon of services) nat, 2017 (Khyber I’ul\munkhnwu At No, b ool 2018)ad
shutl al¥o Junlor to such other persony, 1F wny. whu, were uppointed on rn.uulnr busgis o

the respective service or catdre before the wumnmu,n'wl ol this Act, :r'i.spr:um ul’

their actual dute of uppointment. : L

s‘.n {NYS} ftcguiamuum\ Ordar

The m.mor ty infer-sc ol the employces, whusc ure r:.butamud wndor (his Act within |

the sume service or cadre, shall be determined on (he busls of helr

such service or cudre. ,
Their senlority shalt be determined vh the busis of lhur mnllrmuus service in cadre,

merit positivn in

‘ |>rovulcd that )T the dute ol continvous seevices in the cust ol W U more cmplow,s

is the sume, the employee ulder in nge shall be runked seaior o e younger unc.

HABDUL HAQ)
© . DISTRICT EDUCATION OFFICER
Lo  (MALE) UPPER DIR
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