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2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.
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PARA WISE COMMENTS ON& FOR BEHALF OF
RESPONDENTSNo.1, 2& 3.

Respectfully Sheweth:-

PRELIMNARY OBJECTIONS.

1. That the Appellant is not an “aggrieved” person with the meaning of sectlon
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.

2. That the Appellant has got no cause of action /locus standi to file the instant

appeal because the Appellant did not come on merit.

That the Appellant has not come to this Honorable court with clean hands.

That the Appellant is estopped by his own conduct.

That the instant service appeal is badly time barred

That the appeal is barred by law and limitation. !

That the appeal in hand is barred by relevant provision of Law/Rules/Policy
in field.

ON FACTS.

.\’9\."‘:“5*’

1. Para -lof the facts is correct that the appellant was appointed as PST vide
appointment order dated 05-03-2016 on ad hoc /temporary basis for a period
of one year.

2. Para- 2of the facts is correct that regu]aﬁzation Act2017 was promulgated
for the employees of the Elementary & Secondary Education Department.

3. Para-3 of the facts is also correct, need no further comments. '
~ i
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4, Para-4of the facts is correct, furthermore, as per advertisement in the year
2015, the appellant was appointed as PST vide appointment order dated 05-
03-2016 having marks/merit 89.06, while after promulgation of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989.

(“Part-vi) Seniority.

17. Seniority. --- (1) the seniority inters se of civil servants [appointed to

a service, cadre or post] shall be determined. ----

(a) In the case of persons appointed by initial recruitments, in

accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)

Thus, as per the rules ibid, the appellant has been placed in his right position

in the seniority list. (copy of the relevant page of the APT Rules 1989 is

attached as “A”, Copy of the appointment order dated 05-03-2016 is

attached as “B”, Copy of the regularization Act 2017 is attached as “C”,

Copy of the reguiarization order dated 21-03-2018 is attached as “D”).

5. Para-5of the facts is correct that the appellant has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the
regularization notification dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment order.

6. Para- 6 of the facts needs no comments.

7. Para-7 of the facts pertains to record.

8. Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and

rules.



® |
C)Incbrrec’:t, details have been submitted in the facts above.
D) Correct, the appellant has been placed in the senfority list as per rules.

E) Incorrect, details have been submitted in the facts above.

F) Legal, however the respondents also seek permis‘sion for additional grounds

¥

during arguments.

PRAYER.

In the view of the above made submission, it is requested that this Tribunal may -
very graciously. be pleased to dismiss the instant service appeal with cost in _

favor of the Respondent Department.

(Motasim Billah

Secretary,
E&SE Peshawar
Respondent No. 1

S o
(Ms. Samina Al§§) :

Director,
E&SE Peshawar
Respondent No.2

>

(Abdur Rahman) . | '

District Education officer (M) §

District Dir Upper . |
Respondent No. 3
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2378/2023

Mr. Shah Anwar Khan, PST BPS-12, GPS Serai Nehag, District Dir
Upper '

...... (Appellant)

Versus

1. Secretary of Elementary & Secondary Education Department, Government
of Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.,

3. District Education Officer (M) Dir Upper.

(Respondents)
Affidavit

" I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole
contents of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have neither been placed Ex-Party nor their defense has been struck
oft/ cost.

Deponent
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
"TRIBUNAL PESHAWAR.,

" Service Appeal No. 2378/2023

' Mr. Shah Anwar Khan, PST BPS-12, GPS Serai Nehag, District Dir
Upper
...... (Appellant)

Versus

1. Secretary of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary. and secondary Education Government of Khyber
Pakhtunkhwa Peshawar. _ |
3. District Education Officer (M) Dir Upper.

(Respondents)
AUTHORITY LETTER

I, Mr. Abdur Rahman District Education Officer District Dir Upper do
hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

of this office for submission of Joint Para wise comments in Service
Appeal No. 2366/2023

Case Titled: Shah Anwar Khan, PST BPS-12, GPS Serai Nehag, District
Dir Upper Vs Government of Khyber Pakhtunkhwa& others fixed for
hearing on 22-12-2023, hence, an authority letter is hereby issued in

favor of the above-named officer.

(Abdur Rahman)
District Education officer (M)
District Dir Upper
Respondent No. 3
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Civil Servants (Aggo!ntmont, Promotion and Transfer) Rules, 1989 1377

(a) In the case of persons appointed by Initial recrultment, in accordance with the
order of merlt assigned by the Commission [or, as the case may be, the
Departmental  Selection Committee;] provided that persons selected for

appointment to post In an earlier selection shall rank senior to the persons .

selected In a later selection; and

(b) in the case of clvil servants appointed otherwise, with reference to the dates of
their continuous regular appointment in the post, provided that .civil servants
selected for promotion to a higher post in one batch shall, on their promotion to
the higher post, retain their inter se seniority as in the lower post.

Explanation-I.---If a junlor person in a lower post Is promoted to a higher post
temporarily in the public interest, even though continuing later permanently in the higher post, it
wou}d not adversely effect the interest of his seniors in fixation of his seniority in the higher post.

Explanation-I1.---If a junlor person in a lower post is promoted to a higher post by
superseding a senior person and subsequently that senior person is also promoted the person
promoted first shall rank senior to the person promoted subsequently; provided that junior person

shall not be deemed to have superseded a senior person if the case of the senior person is_

deferred for the time being for want of certain information or for incompletion of record or for any
other reason not attributing to his fault or demerit. :

Explanation-III.---A junicr person shall be deemed to have superseded a senior person
only if both the junior and the senior percons were considered for the higher post ard the junior
person was appointed in preference to the senior person.

(2) Seniority in varioug cadres of civil servents appointed by initial recruitmeit vis-a-
viz those appointed otherwise shall be: determined with reference to the dates of their reguiar
appointment to a post in that cadre; provided that if two dates are the same, the person appoirtéd
otherwise sl;all rank senior to the person appointed by initial recruitment.

3(3)  In the event of merger/restructuring of the departments, attached departments
or subordinate Offices, the inter se seniority of civil servants affected by the merger / restructuring
as aforesaid shall be determined in accordance with the date of their regular appointment to a
cadre or post.] o

18. General Rules.---In all matters not expressly provided for in these rules, civil
servants shall be governed by such rules as have been or may hereafter be prescribed by
Government and made applicable to them. :

19. Repeal.---Tha Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Trensfer) Rules, 1975, are hereby repecled. . .

.......................

1. ‘Substituted for the words “appointment to post In the same Basic Pay Scale in a cadre” by .

: Notification No.SOR.I(S&GAD)4-1/80,dated 17-05-1989. . !
2. Inserted by Notification No. SORI(S&GAD)Q-I/ vl :), dated 04-02-1996.
3. Added by Notification No. SOR-I(E&AD)‘IXQ 3. rl ) , dated 28-05-2002.
{
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© THE KHYBER PAKHTUNKHWA EMPLOYEES OF THE ELEMENTARY AND
C SECONDARY EDUCATION.DEPARTMENT (AIPOINTMENT AND
REGULARIZATION OF SERVICES) ACT, 2017..
S L (KHYBE Rl'AMilU\Ml\\’A ACT NO. 1 OF 2018)

KRN
(l irst puhlnlwd (zf!('r having received the assent of the Governor (g/
the Khyber Pakhtunkhwa in the Gazette of Khyber Pakhtunkhway
(F xlmunlmar\)u’alca the 8 Junuary, “()18 '

AN
ACT

, 1o provide for the appointment und regularization of the services of certain employee\ T
. appointed on adhoc or contract basis or appointed in certain projects in the Elementary .
- and Secondary Education Department in . B N
the Prot ince of the Khvber Pakhiunkinva.

e WHLRP_Ab itis expedient to prowdc tor the appointment and regularization of the services

: of certain employees appointed on adhoc or contract basis or appointed in certain projects in _
the Elementary and Secondary Edu cation Department in -the Pr o\'mcc of thc Khybcr
Pa}\hlunkh\ya in the public interest;’ '

It is hereby enactcd as follows:

1. Short title, .xpplu.iuun and commencement.---(1) This Act may bc c.xllcd 1hc Khyber
Pakhtunkhwa  Employees  of the - Elementary  and Secondary -dumt:on Dcpartmuu‘ ‘
(Appomumm and RcouIdn/duon of Services) Act, 2017, :

. €2) It shall apply to all the cmployees in the Elementary and Secondary Education
Dc..p‘uum.n( as dctlm,d in clause (u) of sub-section (1) of section 2 of this Acl

(?) It shall comu into’ foru. at once and it \hd“ be \!cemcd o) hdve ml\en cffu:t

, from the date of the initial appointment of the employees as reterred to in clause (c) of sub-
: d avse (1) of section 2 ol this Act,
2 Definitions.--(1) In this Act; unless the context otherwise requires,-

s @) Commission” means the  Khyber Pakhtunkhwa Public  Scrvice

-Commussion;
‘ {b) comrau appomimcnl means appointment of u duly quahﬂcd perwn_ ‘
e for a specific ‘period made otherwise 1han in dccord.mce wuh the
o . prescribed mulhod of recruitment; :

(c) ‘cmployccs mr;nn duly qualificd persons.-




+ .+ lnserted vide Khyber Pakhiukwa Act No. I of 2019,

N
- 3]Page ‘ .
‘ (i) who are appointed as teachers on adhoc or contract basis by the
e Government after 2013 through National Testing Service but
= .does not inciude the teachers engaged on work charge basis or
who are paid out of contingencies: ' o
(i) who are app;ointed in the projects on contract basis in accordance
with the project policy; and ‘
Gii)  who are appoinied s Junior Clerk in the Elementary ani
' , - Secondany Education: Depantioent by Govermaent: after 2013
..« . - through National Testing Sérvice; '
A mGovernment” means the Governmient of the Khyber Pakhtunkhwa;
. 1., ) :
- (e) “law or rule” means the law or rule for the time being in foree governing
’ ' the selection and appoinument of civil servants: : '
o H “project”. means.-
CRTE (i) [T/Computei . Teachers in Computer Labs Projects in Khyber

Pukhtunkhwi (Phase-11);

'(ii) ‘cszab!ishm_ent}of five hundreds (500) IT Labﬂ '.'in Government
High and Secondary Schools in Khyber Pakhtunkhwa: and -

(iii) establishmcnﬁtlof five bundreds (500) IT Labs m beeinmem
-+ High Schools in Khyber Pakhlunkhwg (Phase-Il; and - ..

(8  “tecacher” means a teacher of primary, middle. sccondary or higher
secondary school. g

‘ 2 ) The expressions “adhoc 'f:p;)oinuncm“ shall have the same mcaning as’
respectively dssigned to them in the Khyber Pakhtunkhwa Civil Servants Act. 1973 (Khyber
-Pukhtunkhwa Act No. XVIITof 1973). ' o N

3..© . Regularization of services- of employees.---(1) Notwithstanding anything contained
in any other law or rules, the employees, who hold posts till the commencement of this Act.
or 611’30 Junie 2017, in respect of the project as mentioned in sub-clause (i) of clause .
of sub-section (1).of section 2 of this Act, as the case may be], shall be deemed to have been
validly appoiiited on regular basis from the day of the initial appointment; provided that:

(i) (héyl-p‘os‘scss the same qualification and experience required for a
 regular post; . . !




7

(i) they have not resigned from their services or terminated from services
© T on account of misconduct, mc!ﬁucnc) or any other Lround before
the communemenl of this Act '{:] ' . : .
{Provndu.l thal explry of the project as mentioned in sub-claus¢ (i) of
-clause () of sub-section (1) of section 2 of this Act. shall not be deemed a
ground for non-appointment of an cmployee on ugul.u basis under llus At
and] - .

(i) the service promotion (quota of all service cadres shall not be dffected.

" (2) - . The services of the employees shall be deemed to have been lcgul.m/cd only
-on th pllhlln..lll()n of 1hcur names m the ofticial Gazette. C :

o T l)ctumm.ﬂmn of smmnly ---(I ) llu. cmployu.s whose service are. regularized
wnder this Act orin the process of attaining service at the commencement .of this Act, shall
~rank juniorto all other employees Ix.lrmbmg to the same Cadre, who are in scrvice on .
regilar hasis on the commencement 6f this Act. and shall also fahk junior to such other
persons, il any, who, in pursuance of the recommendation o the Commission made bctorc
“the commencement of this Act.are 10 he dppl)lnlcd tn the Cadre, mcspcu:vc ‘of thcnr actual

tlalcnl .1ppmnln|cul T ) . ‘ : Sy

‘ (” A lhu xvmnnly intef-se of those cployees, whose services are w;_.,ul.nucd
undcn lhrs Act wuhm th Cudn, shall be dc‘lcl mum,d on the busis 0! 1In.:r LOHUDU()US service

in C.ndre. .-
Provided that if the date of continuous service in the case of two or more
cmployce% is the same, the employee o]der in age shall rank senior to lhe younger one.

5. Overﬁdm" effecl er \'ot\mhetandmﬂ anything to- the conlrary comamcd in any

other Jaw or rulés for the time being in force, the provisions of this Act shall have an
roverridmg effect and the provisions of Aany-such law or rules to the extent of i mconsxstency to
lh:q n\u shall ceasc to have effect. -

chlac;d vide Kh)bﬁr Pakhtunkbwa Act No. 1l of 2019,
[uscncd v:du l\h)'hcr I’dl.h!unkhwa Act No. 11 of 2019.

.
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P I lhs.n services shall be governed by lhb I\hybu Pukhtunkhowu Clvii bc.rvum; Acl,

1973, the Khyber Pukhtunkhuwa {(Appolntment, Deputation, Posting & “T'runsler of

“teuchur, Instructons & l)oulora) Rogululury uel, 2011, und such rulos und rL.;,uluuons

~bs mny be Issued lrom time to time by the Qovernment,

““Their services shall be considered regulur und they shull be cllgible for pension /

deductlon o QP ¥ und in terms ol the Khyber Pukhtunkhuwa Clvil burvunt Acl, l‘)73
~ asamended in 2013, :

“3. ‘They shall possess the suime qualification and experience required for the n.;,ulur post.

- Their services ure Hable to termination on one month notice from ¢liher side, | incuse
f'; of xu\nbnuuon witloul notice, (hcin ene month puy/uHowunus shall be forfeited 0 i!u.

(.:uvunmu\l

“Thea mguluuzum-u shall not alfeet the promotion quotu of oxisting holders ol poals

N - Inrespective seevice cadres. '

S 6. Ilu. regulurizution shilll not be in fuvor of those, who huvg nol Iukon over churgt. or
huve remained absent trom duty or reslgned from service und wiso not for those who
ure wnder disciplinary proceedings. :

1 The B mployees wihose services repulurized undur the Khyber. Pukbtusikhuwi.
- Employees. of ihe: Clementury & Sccondury  Education {(Appointment  und
Regulurization ol Services) Act, 2017 ( Khyber Pukhiunkhuwa Aot No.t of 2018) or

" i the process- of uttuining service ut the commencement ol Khybor Pukhtunkhuw
“Employees off l'.luncmury and secondary Uducutlon (Appointment und Regulurization

ol services) Aet, 2017 (l\hybcr Pokbtunkhuwa Act No.] of 201 4) shall runk junior w -

. ' ull civil servants belonging lo the sume service or cudre. As the cusv muy be, who ure
in service on regulur busis on the commencement ol thy Khybor Pukhiunkhuwa
Cmployces o)  LElementary And secondury  Education: (Appointment  und
Regulurization ‘of services) vet, 2017 (Khyber Pukhlunkhuwa Act No.t of 2018) und

~shall nlso Junior (6 such other pecsony, i1 any, who, were uppolated on regulur-busis to K

the respeetive service or cudre before the commencement: ol this Aul, irrespective of

theiruciual dute o' uppolitment. s

o BThe .wnloﬂly lntur-sc ol the cmployucs. wlioso ure rcguluriwd undor this Act within
the sume service or cudre, shall be delermined on the basls of thulr marit position in
such service or cadre, :

- 9. Their senlorlly shall be dLicrmlncd on the busis of their continuous service in cudrc
provided thut I['the dulo of continuous services in tho cuse.of two or more cmployees’
TP the same, the employce older In age shull be runked sentor to the younger onc.. .
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