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® BEFORE THE KHYBER PAKHTUNKHWA SERVICE

~ Service Appeal No. 2383/2023

Mr. Dawa Khan, PST BPS-12, GPS Jehangiro, District Dir Upper

TRIBUNAL PESHAWAR, A A
‘ Diary No._/_O,.:g:.éj
Datedd S . / - %%

...... (Appellant)

Versus

. Secretary of Elementary &Secondary Education Department, Government of

Khyber Pakhtunkhwa Peshawar.

Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON& FOR BEHALF OF

RESPONDENTSNo.1, 2& 3.

Respectfully Sheweth:-

PRELIMNARY OBJECTIONS.

1.

N e

That the Appellant is not an “aggrieved” person with the meaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.

That the Appellant has got no cause of action /locus standi to file the instant
appeal because the Appellant did not come on merit.

That the Appellant has not come to this Honorable court with clean hands.
That the Appellant is estopped by his own conduct.

That the instant service appeal is badly time barred

That the appeal is barred by law and limitation.

That the appeal in hand is barred by relevant provision of Law/Rules/Policy
in field.

ON FACTS.

L.

Para -1lof the facts is correct that thLe appellant was appointed as PST vide

~ appointment order dated 05-03-2016 on ad hoc /tempérary basis for a period

of one year.
Para- 2of the facts is correct that regularization Act2017 was promulgated

for the employees of the Elementary & Secondary Education Department.

. Para-3 of the facts is also correct, need no further comments.



R

, ‘ 4.. Para-4of the facts is correct, furthermore, as per advertisement in the year
2015, the appellant was appointed as PST vide appointment order dated 05-
03-2016 having marks/merit 92.11, while after promulgation of the

'regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa. civil servants (Appointment,
promotion, and transfer) rules 1989. ;
(“Part-vi) Seniority.

17. Seniority. --- (1) the seniority inters se of civil servants [appointed to
a service, cadre or post] shall be determined. ----
(a) In the case of persons appointed by initial recruitments, in
accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)
Thus, as per the rules ibid, the appellant has been placed in his right position
in the seniority list. (copy of the relevant page of the APT Rules 1989 is
attached as “A”, Copy of the appointment ordef' dated 05-03-2016 is
attached as “B”, Copy of the regularization Act 2017 is attached as “C?”,
Copy of the regularization order dated 21-03-2018 is attached as “D”).

5. Para-5of the facts is correct that the appellant has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the
regularization notification dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment ordier.

6. Para- 6 of the facts needs no comments.

7. Para-7 of the facts pertains to record.

8. Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and

rules.



| O)Incorrect, details have been submitted in the facts above.
D) Correct, the appellant has been placed in the seniority list as per rules.

E) Incorrect, details have been submitted in the facts above.

AN

F) Legal, however the respondehts also seek permission for additional grounds
during arguments.’
PRAYER.

In the view of the above made submission, it is requested that this Tribunal may

very graciously be pleased to dismiss the instant service appeal with cost in

favor of the Respondent Department.

(Motasim Bills | |
Secretary, o
E&SE Peshawar |
Respondent No. 1

(Ms. Samina Alta
Director,

E&SE Peshawar

%espondent No.2

District Education officer (M)
District Dir Upper
Respondent No. 3



@ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
~ TRIBUNAL PESHAWAR.

Service Appeal No. 2383/2023

Mr. Dawa khan, PST BPS-12, GPJehanglro District Dir Upper
...... (Appellant)

Versus

1. Secretary of Elementary & Secondary Education Department, Government
of Khyber Pakhtunkhwa Peshawar.
2. Director, Elementary and secondary Education Government of Khyber

Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper.

(Respondents)
Affidavit

I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole
contents of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have nelther been placed Ex-Party nor their defense has been struck
off/ cost. '

Deponent




® BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2383/2023

Mr. Dawa Khan, PST BPS-12, GPS Jehangiro, District Dir Upper
L (Appellant)

Versus

1. Secretary of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)
AUTHORITY LETTER

I, Mr. Abdur Rahman District Education Officer District Dir Upper do
hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

of this office for submission of Joint Para wise comments in Service
Appeal No. 2383/2023

Case Titled: Dawa Khan, PST BPS-12, GPS Jehangiro, District Dir
Upper Vs Government of Khyber Pakhtunkhwa& others fixed for
hearing on 22-12-2023, hence, an authority letter is hereby issued in

favor of the above-named officer.

(Abdur Rahman)
District Education officer (M)

District Dir Upper
Respondent No. 3
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Ivil Servants (A ointment, Promotion and Transfer) Rules, 1989 1377

17. = Senlority.---(1) The senlority inter se of ! '
cadre or post] shall be determined,--~ Y el senants {appoited toa senic

(a) In the case of persons appointed by Initial recruitment, In accordance with the
order of merit assigned by the Commission Ylor, as the case may be, the
Departmental  Selection Committee;} provided that persons selected for

appointment to post In an earlier selectlon shall rank senlor to the persons .

selected In a later selection; and

(b) in the case of civil servants appointed otherwise, with reference to the dates of
their continuous regular appointment in the post; provided that.civil servants
selected for promotion to a higher post in one batch shall, on thelr promation to
the higher post, retain their inter se seniority as in the lower post.

Explanbﬁon-!.---lf 3 Junior person in a lower post is promoted to-a higher post
temporarily in the public interest, even though continuing later permanently in the higher post, it
would not adversely effect the interest of his seniors In fixation of his seniority in the higher post.

Explanation-II.---If a junior person in a lower post is promoted to a higher post by
superseding a senior person and subsequently that senior person Is also promoted the person
promoted first shall rank senior to the person promoted subsequently; provided that junior person

shall not be deemed to have superseded a senior person if the case of the senior person is_

deferred for the time being for want of certain information or for incompletion of record or for any
other reason not attributing to his fault or demerit. :

Explanation-III.---A junicr person shall be deemed to have superseded a senior person
only if both the junior and the senior persons were considered for the higher post ard the junior
person was appointed in preference to the senior person.

(2) Seniority in various cadres of civil servents appointed by initial recruitment vis-a-
viz those appointed otherwise shall be- determined with reference to the dates of their regular
appointment to a post in that cadre; provided that if two dates are the same, the person appoiptéd
otherwise sromall rank senior to the person appointed by initial recruitment.

3(3) In the event of merger/restructuring of the departments, attached departments
or subordinate Offices, the inter se seniority of civil servants affected by the merger / restructuring
as aforesaid shall be determined in accordance with the date of their regular appointment to a
cadre or post.] ©

18. General Rules.---In all matters not expressly provided for in these rules, civil
servants shali be governed by such rules as have been or may hereafter be prescribed by
Government and made applicable to them. :

19. Repeal.---The Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Trensfer) Rules, 1975, arc hereby repecied. .

1. Substituted for the words “appointment to post in the same Basic Pay Scale in a cadre” by .

: Notification No.SOR.I(S&GAD)4-1/80,dated 17-05-1989. . .
2. Inserted by Notification No. S RI(S&GAD)Q-UBO(V.II), dated 04-02-1996.
3. Added by Notification No. SOR:I D)4-1/80 (Vol. IV) , dated 28-05-2002.
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s THE KHYBER PA].\'HTUNKH“"A EMPLOYEES OF THE ELEMENTARY AND
» . SECONDARY EDUCATION DEPARTMENT (APPOINTMENT AND

) REGULARIZATION OF SERVICES) ACT, 2017.

. (KHYBER PAKHTUNKHWA ACT NO. 1 OF 2018) |

o S (I irst published afte rhaving received the assent of the (mw ror uj
T e e . the Khvber I’al\luunkim a inthe Gaz uu» of Khyber Pakhtunkhwa,
. e (1. _umnrdmur,\ Jdated the 8™ “anwary, 2018 ).

o ! v : .A\CT

10 provide for the appummzent and zegulan'anon of the services of certain employees
. uppmnwd on adhoc.or contract basis or appointed in certain projecis in the Elcmenmr\
and Scwndun Education Department in , -
the Province of the Khyber Pakhiunkinvd.

~-  WHEREAS itis expedicnt to provide for the appointment and regularization of the services

* . of certain employees appointed on adhoc or contract basis or appointed in certain projects in

. the’ Eluucnlary and Secondary Educ‘mon Department in the Province of the Khyber
I’akhlunkh\\ a,'in the public interest:

Il is hcrcby enaclcd as mllow<
L Short title, .spphuuon and wmmen(.emult --(1) This Act niay be c.x!ied the Khyber
Pakhtunkhwa Employees of the Elementary and Scconddry Educauon Depmmun
(Appomumm and RLguldrx/.mun of Servxccs) Act, 2017.

E - : - (2) It shall apply to all the employees in the Elementary and Secondary Educ:monv
e Dc_p.nnmcnt as defined in clause (c) of quh section (1) of section 2 of this Act :

(1) it shall come into fom, at once and it shall be .iccmul to have taken effect

) .. from the date of the mitial appointment of the employees as rclf,rred tu in clause (c) ol sub-
A . (.Lmsc (1)of scctlon 2 ot this Act, ' :
2. DLﬁmt:ons.---(l) In this Act, unless the context othcrwmc rcqum.s -

(@)~ ‘C()mmlssmn' means the Khyber. Pdkhtunkhwa Pubilc Scrvu.c'
.Comnussion; . o

'-(I)'J__ © “contract appemument’” means appointmerit ol & duly qualificd person’
for a specific period made otherwise than ‘in .xccord.mcc wnh the
prcwnbcd method of recruitment; S

(c) “cmployccs"mcun duly quglificd persons.- - .-

BT R




3.. 'Regularization of services of employees.---(1) Nowwithstanding anything contained -
in any other law.or rules, the employees, who hold posts till the commencement of this Act -

3lvage

(1) - whoare appomnted as-teachers on adhoce or contract basis by the

- Government..after 2013 . through National Testing Service ‘but -

docs not include the teachers engaged on.work charge-basis or
who are paid out of contingencics: : :

T i) whoare appointed in the projects on contract basis ini accordance
with the project policy: und

(i) who are appoinlcd\ as Junior Clerk in the Elementary and

Secondary Education Department by Government after 2013 -

through Natjonal Testing Service:
) “Government” means the Government of the Khyber Pakhtunkhwa:

) . tawor rule™means the law or rule for the time bemg in toree governing
the selection and appointment of civil servants; '

M “project” means.-

(i) ': _/Compuler'{ Teachers in Cmﬁpulcr Labs Projects in Khyber .

- Pakhtunkhwi (Phase-11):

(i) ésta'blishmem of five hundreds (500) IT Labs in Government
High and Secondary Schools in Khyber Pukhluuighwa; ind

- (i) establishmient of five hundreds (500) IT Labs in Government .

High Schools in Khyber Pakhtunkhwa (Phase-[11); and

secondary school.

(2)" The expressions “adhoc appointment™ shall. have the same ‘meaning as

. _'rcspcclivcly assigned 10 them'in the Khyber Pakhtunkhwa Civil Servants Act, 1973 (Khyber

Pu](hlun,kljiwu Act No. XVIII of 1973).

Nor till 30™ June 2017, in respect of the project as mentioried in sub-clause (1) of clause (f).

‘of sub-section (19 of section 2 of this Act, as the.case may bel, shall be deemed 10 have been

ot lnscrtcd.,w)idcKhyherl’ak_hluukh\i'a Act No. of:201y.

validly appointed on regular basis from the day of the initial appointment; provided that- -

(i) . they pos,écss'tl1e sume qualification and experiehc‘e‘required-‘ fora

regular post;

o

() Meacher” means a teacher of primary, middlc."sccondziry.or.'highcr




(1) they have not resigned from their services or terminated from services
on account of misconduct. metf"uency or any othcr ﬂround bcforc
- the commencement of this Act "4

szeridcd that e‘xpp’ry of the project as mentioned in sub-clause (i).of
clause (f) of sub-section (1) of scction 2 of this Act. shall not be. deemed a
~ground for non- dppomtmcnt of an c.mployce on regular basis under ths Act;
.uzd] , -

(ii.i)' the service promolion guota of all scrvicc cadres shall not be affected.

(2)  The services ot the employées shall be deemed to have been rcgul.m/cd nnly
on the puhlu.mon ol their n mes in tlu. official Cy.t/t.‘llc

faa e 4 Ddumm.ﬂmn of st.mur:ly -—-(l) The cmployees whose service are rq,uhuucd
Cor ' umlu this Act or in the process of .ut.umn;: service at the commencement-of this Act; shall
Crank jimior o all other emiployees belonging to the same Cadre, who are in service on
: r«.bular basis on the commenceinent of this Act, and shall also rank junior (o such other

d.uc uI .Jppmnnncnt

cmpioycec is lhc same, the employee older in age shall rank senior to the younger one

.. 7 5. .Overriding effect.--- 1'0{\\uh9tandmﬂ anything to the contrar comdmcd in any -
L . B bj Yy

ofhier law or-rules for the. time being in force, the provisions of this Act shall have an
“overriding effect and the provisions of any such law or rules to the extent of inconsistency to
, this Act shall cease 10°'have effect. o ’

. ch[‘md vide l\h)bu Pakhtunkhwa Act No. I ot 2019,
S ? lnserted vide Khyhcr Pakhtunkhwa Act No. 1l of 20I‘)

,

‘persons, :t.dny who, in pursuance of the recommendation of the (,rmmusxum made “before. -
the commenceinent of this Au. are to be appointed (o the Cadre, inespective of llu.u actual -

: (” ihc .xuuomy inter-se of limsc, employees, whose services Lare u.g,ulauu.d

‘ - under this Act wnhm lhc C.ulrc sIm!! h(. dc{cnmm_(l on the basis of their continuous scrwc;c

sin (,.ldru . : . - T :
ST Provided lhdt if lhe date of conunuom service in thc case ot wo or more._
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