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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

Service Appeal No. 2390/2023

TRIBUNAL PESHAWAR. KRYber Pakbeutchws
. Diary No. !@L

...... (Appellant)

Versus

. Secretary of Elementary &Secondary Education Department, Government of

Khyber Pakhtunkhwa Peshawar.
Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON& FOR BEHALF OF

'RESPONDENTSNo.1, 2& 3.

Respectfully Sheweth:-

PRELIMNARY OBJECTIONS.

1.

Nk

That the Appellant is not an “aggrieved” person with the meaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.

That the Appellant has got no cause of action /locus standi to file the instant
appeal because the Appellant did not come on merit.

That the Appellant has not come to this Honorable court with clean hands.
That the Appellant is estopped by his own conduct.

That the instant service appeal is badly time barred ,

That the appeal is barred by law and limitation. l

That the appeal in hand is barred by relevant provision of Law/Rules/Policy
in field.

ON FACTS.

1.

Para -lof the facts is correct that the appellant was appointed as PST vide

“appointment order dated 05-03-2016 on ad hoc /temporary basis for a period

of one year. _
Para- 2of the facts is correct that regularization Act2017 was promulgated

for the employees of the Elementary & Secondary Education Department.

. Para-3 of the facts is also correct, need no further comments.

N T
Mr. Qayum Khan, PST BPS-12, GPS Barikot, District Dir Upper ‘
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4. Para-4of the facts is correct, furthermore, as per advertisement in the year
) 2015, the appellant was appointed as PST vide appointment order dated 05-
03-2016 having marks/mefit 78.31, while after promulgation of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989.
(“Part-vi) Seniority.
17. Seniority. --- (1) the seniority inters se of civil servants [appointed to
a service, cadre or post] shall be determined. ----
(a) In the case of persons appointed by initial recruitments, in‘
accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)
Thus, as per the rules ibid, the appellant has been placed in his right position
in the seniority list. (copy of the relevant page of the APT Rules 1989 is
attached as “A”, Copy of the appointment order dated 05-03-2016 is
attached as “B”, Copy of the regularization Act 2017 is attached as “C”,
Copy of the regularization order dated 21-03-2018 is attached as “D”).
5. Para-5of the facts is correct that the appellant has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the
regularization notification dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment order.
6. Para- 6 of the facts needs no comments. [
7. Para-7 of the facts pertains to record. !

"
i

8. Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and

rules.



C)Incorrect, details have been submitted in the facts above.
D) Correct, the appellant has been placed in the seniority list as per rules.
E) Incorrect, details have been submitted in the facts above..

F) Legal, however the respondents also seek permission for additional grounds
during arguments.

PRAYER.

In the view of the above made submission, it is requested that this Tribunal may
very graciously be pleased to dismiss the instant service appeal with cost in

favor of the Respondent Department.

Secretary,
E&SE Peshawar
Respondent No. 1

4

(Ms. Samina Algif) j
Director,
E&SE Peshawar
Respondent No.2

o e

_~(Abdur man)
District Education officer (M)
District Dir Upper
Respondent No. 3



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2390/2023

Mr. Qayum Khan, PST BPS-12, GPS Barikot, District Dir Upper
...... (Appellant)

Versus

1. Secretary of Elementary & Secondary Education Department, Government
of Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)
Affidavit -

I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole
contents of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have neither been placed Ex-Party nor their defense has been struck
oft/ cost.

~ Deponent




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2390/2023

Mr. Qayum Khan, PST BPS-12, GPS Barikot, District Dir Upper
e (Appellant) :

Versus

1. Secretary of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)
AUTHORITY LETTER

[, Mr. Abdur Rahman District Education Officer District Dir Upper do
hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

‘of this office for submission of Joint Para wise comments in Service
Appeal No. 2390/2023

Case Titled: Qaym Khan, PST BPS-12, GPS Barikot, District D1r Upper
Vs Government of Khyber Pakhtunkhwa& others fixed for hearing on
22-12-2023, hence, an authority letter is hereby issued in favor of the

above-named officer.

/" (Abdur Rahman)
District Education officer (M)
District Dir Upper
Respondent No. 3
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Clvil Servants (A ointment, Promotion and Transfer) Rules, 1989 1377

P

17.  Senlority.---(1) The senlority iftéF se of ; ,
~ cadre or post] shall be determined,-- ty Inter se of civil servants '[appointed to a service,

(a) In the case of persons appointed by Initial recruitment, in accordance with the
- order of merit assigned by the Commission [or, as the case may be, the
Departmental  Selection Committee;] provided that persons selected for

appointment to post in an earller selection shall rank senior to the persons
selected in a later selection; and

(b) in the case of civil servants appointed otherwise, with reference to the dates of
their continuous reguiar appointment in the post; provided that civil servants
selected for promotion to a higher post in one batch shall, on their promotion to
the higher post, retain their inter se seniority as In the lower post.

Explaqbtion-!.---lf a junior person in a lower .post is promoted to-a higher post
temporarily in the public interest, even though continuing later permanently in the higher post, it
would not adversely effect the interest of his seniors In fixation of his seniority in the higher post.

Explanation-11.---If a junior person in a lower post is promoted to a higher post by
superseding a senior person and subsequently that senior person is also promoted the person
promoted first shall rank senior to the person promoted subsequently; provided that junior person
shall not be deemed to have superseded a senior person if the case of the senior person is_
- deferred for the time being for want of certain information or for incompletion of record or for any
other reason not attributing to his fault or demerit. - o

Explanation-III.---A junicr person shall be deemed to have superseded a senior person
only if both the junior and the senior persons were considered for the higher post and the junior
person was appointed in preference to the senior person, : :

(2) Seniority in various cadres of civil servants appointed by initial recruitmeiit vis-a-
viz those appointed otherwise shall be- determined with reference to the dates of their regular
appointment to a post in that cadre; provided that if two dates are the same, the person appoirtéd
otherwise sr.nall rank senior to the person appointed by initial recruitment.

(3)  In the event of merger/restructuring of the departments, attached departments
or subordinate Offices, the inter se-seniority of civil servants affected by the merger / restructuring
as aforesaid shall be determined in accordance with the date of their regular appointment to a
cadre or post.] . ‘ o

18, General Rules.---In all matters not expressly provided for in these rules, civil
servants shall be governed by such rules as have been or may hereafter be prescribed by
Government and made applicable to them.: : ‘ .

19. . Repeal.---Th2 Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Trensfer) Rules, 1975, are hereby reperled. .

A

. ‘ 0 ,
1. Substituted for the words “appointment to post in the same Basic Pay Scale in a cadre” by .
- Notification No.SOR.I(S&GAD)4-1/80,dated 17-05-1989. -
2. Inserted by Notification No. SORI(S&GAD)4-1/80(V.11), dated 04-02-1996.
3. Added by Notification No. SOR-I(E&AD)4-1/80 (Vol. 1V) , dated 28-05-2002.
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i~ THEKHYBER PAKHTUNKHWA EMPLOYEES OF THE ELEMENTARY AND
‘ SECONDARY EDUCATION DEPARTMENT (APPOINTMENT AND
Co REGULARIZATION OF SERVICES) ACT, 2017.

P (KHYBER PAKHTUNKHWA ACTNO. TOF 2018) -

: (First published after having received the assent of the Governor of
- the Khyber Pakhiunkhwa in the Ga: etie of Khyber. Pakhtunkhwa,’

H - ; o o (Extraordinaryjdaied the 8" ./unuur\' 2018 ).
- ACT ' T L

to provide for the (l:ppr)intmenl and regularization of the services of certain e)nployees
uppmmed on adhoc or contract basis or appointed in certain projec s in the E!ememar\
and Secondary Education Department in
the Province of the Kiwvber Pakhtunkhva.
, WHEREAS it is expedient to provide for the appointment and regularization of the services
b of certain employees appointed on adhoc or contract basis or appointed in certain projects in
the Elementary and Secandary Eduuurm Dcpdxtmcm in the Province of -the Khyber

Pakhtunkhwa. in 1hc public interest;
s llcrchy enacted as I'ul]uws:

- L :i; >- Shorl title, application and commencement.---(1) This '\cl may be called the Khyher.
) : I’.nkhmnklnva Employees “of  the  Elememtary  and - Secondary
(Appolmmcnl und Rc.ouhu ization of Services) Act, 2017.

o (2)  Ttshall appl_v to alt the employees in the Elementary and Secondary Education

Department. as defined in clause (c) of sub-section (1) of section 2 of this Act. -

3) It shall come into force at once and it shall be deemed to have taken effect
- from the date of the initial appoinunent of the employees as rctc.rrcd to in clause (¢) of suls="
clduse (1) of section 2 of this Act. -

(b) ~ “contract appoinument” means appointment of a duly qualified person
for a specific’ period made otherwise than in accordancc with the
prescribed method of recruitment;

(c) “employees™ mean duly qualitied persons.-

2. Definitions.---(1) [n this Act, unless the context otherwisce requires,-
. (a)  “Commission” mecans the Khyber Pukhtunkhwa Public Service.
T ' Commission; : :

Education Deparumenit-,

Ed




R

6] who are appointed as 1eachers on adhoc or contract basis by the

“Government after 2013 through National’ Testing Service. but
does not include the teachers engaged on work charge basis or
who are paid-out of contingencics: ‘ '

(11) who are appointed in the projects on contract basis in accordance
* with the project policy: and '

() . who are abpoinicd as Junior Clerk in the Elementary and
Secondary Education Department by Government after 2013~
through National Testing Service;

“Government” means the Government of the Khyber Pakhtunkhwa;

N (€)  “lawor rule” means the law or rule for the time being in force governing

s - : o - the sclection and appointment of civil servants; - )
er ) “project” means,-

. - L o - () IT/Computer. Teachers in Computer Labs Projects in~Khybcr ‘

- PR L Pakhtunkhwa (Phase-11); :

R _ (ii) éslablishhlem of five hundreds (500) IT Labs in Governiitent
e e ' , High and Secondary Schools in Khyber Pakhtunkhwa; and

(1i1) csmblishmcn{ of five hundreds (’50()) IT" Labs_in Government
* High Schools.in Khyber Pakhtunkhwa (Phase-H] ). and

. (8 “teacher™ means a teacher of primary. middle. sccondary ar higher
A _secondary school.  ° : : : '
e (2) ... The expressions “adhoc appointment” shall have' the same- meaning as P N

. .~ respecuvely assigned to them in the Khyber Pakhtunkhwa Civil' Servants Act. 1973 (Khyber
<% . Pakhtunkhwa Act No. XVIII of 1973). ) - R

3..." Regularization of services of employees.---(1) Nowwithstanding anything contained
in any other law or tules, the employees, who hold posts tll the commencement of this Act -
[or till 30" June 2017, in respect of the project as mentioned in sub-clause (iyofclauseé (f) -
--of sub-section (1) of section 2 of this Act, as the case may be), shall be deemed 10 have been
_validly appointed on regular basis from the day of the initial appointment; provided that-
(i) they possess the same quatification and experience required -for a
regular post; o : B '

. ‘,ifﬂ::,"'» ','vls_asgrlcd vide Khyber Pakhtunkhwa Act No. 1] of ’;_I_Jw.

d

WA
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(i) . they have not resigned from their services or terminated from services

on'the puhllcauon of their names in the official Gazette.

rank junior to all other employees belonging to- the same Cadre, who arc in service on
regular basis on the commencement of this Act. and shall also rank junior to such other
Lo persons, if any. who, in pursuance of the recommendation of the Commission made before
the commencement of this Act, are 1o be appointed to the Cadre, irrespective of their actual
datc of appmmmcm :

undcr this Au within the.Cadre. shall be ducumnul on the basis- ot their continuous scrv:cc
in C.:drc'

cmpinyees is- lhe same, the employcc oldcr in age shall rank senior to the younger one.

other law or rules for the time being in force, the provisions of this Act shall have an
_“overriding effect and the provisions of any such law or rules to the extent ol inconsistency to

. lhu Act sh.xll Lcaec to have effect.

' FC "‘-’ké'plalccd Qidc_-)(hfbcf-‘Pakhtunlghw'a Act No. 116 2019.

.~ 'inserted.vide Khyber Pakhtunkhya Act No. IFof 2019,

>
- on account of misconduct. mcﬂ'.ucncv or anv other ﬂmund before
the commencement’ ot {hl\ Act I
) ’[Provided that expify of the project as mentioned in \uh LIﬂU\L (i) of,
ot e Cause (D) of subasection (1) of section 2 of this Act, shall not be decied a
. . ... ground for non-appointment oi an employee on regular bams under this Act;
I mdi ,
L o - j(iii) the scrviCc promoti(_)n quota. of all service cadres shall not be affected.

(2) The services of IhL c.mploycu shall be dccmcd to have bccn rcLuLm/cd onlv'

4.  Determination of stmorltv (1) The cmployccs whose service are rcgulmucd '
-~ under-this Act or in the process of attaining service at the commencement of this Act, shall” ==~

;.;"~ L. 2y The xcmomy inter-se of those employees, whose services are rq,ulan/ed B

Provided that if Lhe date of continuous service in the case of two or more

-'}5-. Ovcrrldm" effect --- Notwithstanding anything to the contr.xry contained in dny‘

&
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o In pummncu of Khyber Pukitunkhaws Employees af the Elcmu.smy&f e 2018 &
m'
u\pwmtmcm & chutmmtlon of Scrvices Act.20{7 (Khyber P““"'"""““‘"“/";,z(,lw‘ TTIC .
.. Elementary & Spcondary EJucation Dcparlmcm Nofification No SO(S/FIE&SED 3" 'siom Dir U "'"’w"' -
{Dated: 16/02/2018. oemccsol'the followmg (379) Primary School ‘I‘cacltcrs of Sub-Divis o: ppet -
'appoinied w . (03-05-"0!4 to 23-06v2017)mmugh NTS-on ndhoclcontracl ‘basis,are here yttcuhﬂlﬁd .
details
‘ BP‘M on lc:ms and condsllon piven below with effect from the date of their | appomtmcm as P“
" given npmst each, |  jn lhc lntcm:t of public service.
" TFeml 0"".‘ : ra:
'S S N , Masks/ _App Qider Tabmg (Aorrlun(hld a4 0
Jane | NTSRoiINa | Mame - AddressUC 200 Name of School :l;’:m" N"?..‘:!‘ S I
g (. " : 881217 T : 3
\ sseot?n | SHORYAR KIAN JADDAR 104 04 | GPS QAMSER 3.3-1¢ o4us-14-] tore-ai el
- : — - . RS2V ’ Co
2 sedtas | BADSHAMSAID | BIBYAWAR 117.16'|. GPS TALD o 0s-08-14 | 1ore—et swarone
K oy R - "GMPY $572-19 o . g
-3 -vée0s38 | inpavATULLAN | cHUKIATAN | 10329 1 JAOA 382014 | 030314 | 3ms-cenar it
T S N : ‘ GFS CH 83729 o
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+ Their services shall b ;,ovlcrncd by the Khyber Pukhtunkhawa Civil Scrvanu Acl.
-~ 1973, the Khybcr Pul.hlunl‘hnwn (Appointment, Deputation, Posting &Transfer of
tcnchcr. Instructors & Doctors) chuimorv act, 201!, and such rules and rcgulmlons
as may b issued from time to time by the Government.

' 2. "Their services shall be considered reguiar and they shall be cligibie for pension l
deducn?n of GP Fund in terms of the Khybcr ‘Pukhtunkhawa Civil Scrvnm Act, l973
asamcndcd in2013.

3. They shall possess the same qualsf cation and experience n:qt.ured for the regular post.

of zcsngmmon without notice, their one month pay/aliowances shall be l'orfciled to the
Govgmm:nt. :

5. ‘l'hcir rcgulnrizauon shail not affect the promouon quota of exls(mg holdcrs of posxs
in mpectwe service cadrcs

- 6. The ugulanutlon sha!l not be in fevor of those, who have not taken over charge or
-~ have remained absent t'zom d|uty or resigned from service and alsa. not !'or those who

are under dlsciplmary procecdmgs

7. The. Employcc.. whosc semccs regulanzed under the Khybcr Pukhlunkhnwa
" Employces of the Ellcmcntary & Sccondary ‘Education (Apponmmcm and‘
chulanzm:on of Semcies) Act, 2017 ( Khyber Pukhtwnkhaws Act No.! of 2018)or in

the process of attaining service at the commencement of Khyber Pukhtunkhawa -

Employces of Elementary and secondary Educal:on (Appointment and Regularization
© of services) Act, 20!7 (Khybcr Pukhtunkhawa Act No.1 of 2018) shall rank junior to

all civil servants bclongmg to the sarne service or cadre. As the case may be, who are '
in servicc on regular basis on- the commencement: of the Khyber Pukhwnkhawa'

Employces of E!emcnlary And secondary Education (Appolmmcm and
chulanzm ion of scmcw) act, 2017 (Khybcr Pukhtunkhawa Act No.l of 2018) and

shall also junior to such other persons, if any, who, were appointed on rcgulur basis to

the respective service or|cadre before lhe commencement of this Act, il'rcspecuve of
their actual date of appoigtment.’ *

8. The seniority inter-se.of the cmployces. whose are regularized undcr lhis Act within
the same service or cadr, shall be dctcn’mncd on the basis of their merit position in
.such scrviu or cndrc

9. Their scaiority shall be elermined on lhc baszs of their continuous scrvno.c in cadre, |

ovided that If the date of commuous services in the case of Lwo or more cmploym
'i$ the same, the tzmploytzc| older in age shall be ranked senlor to the yuutiger oRe.

['-i!‘ Fvvwfp‘;]glﬁ?' s
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4. Their semces are liable 1o termination on. .one month notice from either sldc. in case -
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l.. Thevsemoritv of the emplovees, whose are’ regularlzed under this
: ;zdre, sha!! be determlned on the basis of their merit- posmon In such serwce or cadre,

3 9. fhelr senioriw shall be determlned on the basis of thelr continuous . Larvice n cadre, provided that

o ff the da!e of contlnuous sewlces In'the case of two or more emplay«.es Is the same, the emp!oyee

olderin age s shall be rank senior to thc younger one. '

Act wlthln the same service or

(A dul Haq) ,
D T R o .  District Education Ofﬁcer (M)
‘ ' ' - - Dir Upper

‘. cnds:No.fggé-él JEiNo. 12/DEO(M)/Estb(S) : Dated: ;;z= 1 3 12018

Copy rorwardcr fmr mformanon to the'

Director E & SE Khvber Pakhtunkhwa Peshawar

Dnstnct Accounts Officer Upper Dir.. . -

_ Dy District Educaxion O cer (M), Upper Dir.
teachers Cont'emed

- AP EMIS Local Ofﬁce

. offlce Copy

B

- Y SR O H

ducatmn Ofﬁccr (M) .'
Uppcr ' N

e

i
2 B
. I
P
- .‘i-j -
v B
[ . t H
e ks - N
0 "‘ .~ .




