BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR.

Service Appeal No. 2419/2023
Mr, Ayan Ud Din, PST BPS-12, GPS Girgat, District Dir Upper

(Appellant)

Versus

. Secretary of Elementary &Secondary Education Department; Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar. ‘
- 3. District Education Officer (M) Dir Upper.
(Respondents)
Index:

S.No Description Annexure Page

1 Para wise comments 1-3

2 Affidavit 4

3 Authority Letter ’ 5

4 copy of the relevant page of the A

APT Rules 1989 is attached isas
5 Copy of the appointment order B
dated 05-03-2016
6 Copy of the regularization Act C
2017
7 Copy of the regularization D
order dated 21-03-2018

(Abdut Rahman)
District Education officer (M)

District Dir Upper
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Service Appeal No. 2419/2023 Pisry No. &&LSF
A date g /(;Z
Mr. Ayan Ud Din, PST BPS-12, GPS Girgat, District Dir U‘ppe‘é“?-magm(;ﬁ
L (Appellant)
Versus

1. Secretary of Elementary &Secondary Education Department Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
| Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON& FOR BEHALF OF
RESPONDENTSNo.1, 2& 3.

Respectfully Sheweth:-
PRELIMNARY OBJECTIONS.

1. That the Appellant is not an “aggrieved” person with the meaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.

2. That the Appellant has got no cause of action /locus standi to file the instant

appeal because the Appellant did not come on merit.

That the Appellant has not come to this Honorable court with clean hands.

That the Appellant is estopped by his own conduct.

That the instant service appeal is badly time barred.

That the appeal is barred by law and limitation.

That the appeal in hand is barred by relevant provision of Law/Rules/Pohcy
in field. ‘

ON FACTS.

1. Para -lof the facts is correct that the appellant was appointed as PST vide

.\'9\.‘":“.‘*’

appointment order dated 05-03-2016 on ad hoc /temporary basis for a period

of one year:
2. Para- 2of the facts is correct that regularization Act2017 was promulgated

for the employees of the Elementary & Secondary Education Departrnenf.

3. Para-3 of the facts is also correct, need no further comments.
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4. Para-4of the facts is correct, furthermore, as per advertisement in the year
2015, the appellant was appointed as PST vide appointment order dated 05-
03-2016 having marks/me;'it 90.91, while after promulgation of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989.

(“Part-vi) Seniority.

17. Seniority. --- (1) the seniority inters se of civil servants [appointed to

a service, cadre or post] shall be determined. ----

(a) In the case of persons appointed by initial recruitments, in

accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)

Thus, as per the rules ibid, the appellant has been placed in his right position

in the seniority list. (copy of the relevanf page of the APT Rules 1989 is

attached as “A”, Copy of the appointmeﬂt order dated 05-03-2016 is

attached as “B”, Copy of the regularization Act 2017 is attached as “C”,

Copy of the regularization order dated 21-03-2018 is attached as “D”).

5. Para-50f the facts is correct that the appellant has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the
regularization notification dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment order.

6. Para- 6 of the facts needs no comments. |

7. Para-7 of the facts pertains to record.

% Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treafed as per law and

rules.



| C)Incorrect, details have been submitted in the facts above.
D) Correct, the appellant has been placed in the seniority list as per rules. -
E) Incorrect, details have been submitted in the facts above.

F) Legal, however the respondents also seek permission for additional grounds
during arguments.
 PRAYER,
In the view of the above made submission, it is requested that this Tribunal may

very graciously.be pleased to dismiss the instant service appeal with cost in

favor of the Respondent Department.

(Motasim Billah

Secretary,
E&SE Peshawar
Respondent No. 1

(Ms!'S
Director, :
E&SE Peshawar |
Respondent No.2 |

4 (Abdur Rahman)
District Education officer (M)
District Dir Upper

Respondent No. 3

N



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR |

 Service Appeal No. 2419/2023

Mr. Ayan Uddin, PST BPS- 12 GPS Girgat, District Dir Upper
...... (Appellant)

Versus

1. Secretary of Elementary & Secondary Education Department, Government
~ of Khyber Pakhtunkhwa Peshawar. '
2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper.

(Respondents)
Affidavit

I

" I, Mr. Abdur Rahman District Education Officer
District Dir Upper do hereby solemnly affirm & declare on oath that the whole
contents of the instant para wise Comments are true & correct to the best of mjk :
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have neither been placed Ex-Party nor their defense has been struck -
off/ cost.

2

I)zponent '




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2419/2023

Mr. Ayan Ud Din, PST BPS-12, GPS Girgat, District Dir Upper
...... (Appellant)

Versus

1. Secretary of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)
AUTHORITY LETTER

I, Mr. Abdur Rahman District Education Officer District Dir Upper do
hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

of this office for submission of Joint Para wise comments in Service
Appeal No. 2419/2023

Case Titled: Ayan Uddin, PST BPS-12, GPS Girgat, District Dir Upper
Vs Government of Khyber Pakhtunkhwa& others fixed for hearing on
22-12-2023, hence, an authority letter is hereby issued in favor of the

above-named officer.

District Education officer (M)
District Dir Upper
Respondent No. 3



Civil Servants (A ointment, Promotion and Transfer) Rules, 1989 1377

17. ~ Senlority.---(1) The senlority Int i
. er se of ci !
cadre or post] shall be determined,-- v el servants appalnted o2 servie,

(a) in the case of persons appointed by initial recruitment, In accordance with the
order of merlt assigned by the Commission [or, as the case may be, the
Departmental  Selection Committee;} provided that persons selected for

appointment to post In an earlier selection shall rank senior to the persons .
selected in a later selection; and

(b) in the case of civil servants appointed otherwise, with reference to the dates of
thelr continuous regular appointment in the post; provided that.civil servants
selected for promotion to a higher post in one batch shall, on their promotion to
the higher post, retain their inter se seniority as In the lower post.

Expladaﬁon-!.’---lf a Junior person in a lower post Is promoted to a higher post
temporarily in the public interest, even though continuing later permanently in the higher post, it
would not adversely effect the Interest of his seniors in fixation of his seniority in the higher post.

Explanation-I1.---If a junior person in a lower post Is promoted to a higher post by
superseding a senlor person and subsequently that senior person is also promoted the person
promoted first shall rank senior to the person promoted subsequently; provided that junior person
shall not be deemed to have superseded a senior person if the case of the senior person is
deferred for the time being for want of certain information or for incompletion of record or for any
other reason not attributing to his fault or demerit. -

Explanation-III.---A junicr person shall be deemed to have superseded a senior person
only if both the junior and the senior parcons were considered for the higher post ard the junior
person was appointed in preference to the senior person. .

(2) Seniority in various cadres-of .civil servants appointed by initial recruitment vis-a-
viz those appointed otherwise .shall be-determined with reference to the dates of their regular
appointment to a post in that cadre; provided that if two dates are the same, the person appojptéd
otherwise stJalI rank senior to the person appointed by initial recruitment.

(3) In the event of merger/restructuring of the departments, attached departments
or subordinate Offices, the inter se seniority of civil servants affected by the merger / restructuring
as aforesaid shall be determined in accordance with the date of their regular appointment to a
cadre or post.] -

18. General Rules.---In all matters not expressly provided for in these rules, civil
servants shall be governed by such rules as have been or may hereafter be prescribed by
Government and made applicable to them.- :

19.  Repeal.---The Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Trensfer) Rules, 1975, arc hereby repecied. . :

.......................

1. Substituted for the words “appointment to post In the same Basic Pay Scale in a cadre” by
Notification No.SOR.I(S&GAD)4-1/80,dated 17-05-1989. |

Inserted by Notification No. SORI(S&GAD)4; 1/80(V.II), dated 04-02-1996.

3. Added by Notification No. SOR-I(E&AD)4-1/80 (VoN IV}, dated 28-05-2002.

)
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THF KHYBER PAI\HTUNI\HWA EMPLOYEES OF T HE ELEMENTARY AND
SECONDARY EDUCA TION DEPARTMENT-(APPOIN’ CMENT AND
REGULARIZATION OF SERVICES) ACT, 2017.

(KHYBER PAKHTUNKHWA ACT NO. I OF 2018) h

(First pubh\hed after hawnq received the assent of the Governor of
the f’ln ber Paklitunkbwa in the Gaz ctte of Khyber Pakhtunkhwa,
(I xl_runrdumr,\ Lddated the hi Junuary, 2018 ).

AN
ACT

10 provide jur the uppnuumwu und regularization of the services nj certain. employev
appointed on adhoc or contract basis or appointed in certain projecis in the Eld nwnmr\ .
and Secondury Education Department in,
/he Provi ince of the Kiber Pakhtunkhiva,

.

. WHI:RhAb itis cxpednem to provld«. tor the appomum.m and renularmauon of the services
of certain employees appointed on adhoc or contract basis or appointed in certain projects in"

the Elementary and Secondary Education Department in the Province of-.the . Khyber

-Pakbtunkhwa, in the public interest;,

It 1s hereby enacted as follows:

i . . N ~

( 1 Short title, application and commencement.---(1) This Act may be called the Khyber |

Pakhtunkhwa  Employees of the Elementary and Secondary qucatmn Depanmt,nt

‘ (Appo:mment and Regularization of Services) Act, 2017,

2) It shall apply to all the employees in the Elementary and Secondary Education -

Dcp.mmcm as defined in clause (c) of sub-section (1) of section 2 of this Act.

¢3)- Tt shall come into force at once and it shall be Jeemed to have taken effect

from the date of the initial appointment of the employees as referred to in clause (c) of sub- )

clause (1) of section 2 of this Act.

2. Definitions.---(1) In this Act, unless the context otherwise requires, -

(@) - “Commission” mecans thc Khyber Pakhtunkhwa Public Service y

Commission:
(b)  “contract apposmiment” means appointment of a duly qualified-person
for a specific period ‘made otherwise than in auordancc wnh the

prcsu.nbcd method of recruitment;

\ticd persons -

(c) “employees™ mean du



3] P.'a:g 12

2) The ciprcssions “adhoc  appointment”™  shall
signed to.them in the Kh
Pakhtunkhwa Act No. XVII of 1973).

I . respectively as

- Morll30™

of sub-section (1) of section 2 of this Act, as the
validly appointed on re

(d) “Government™ means the

e

4y

- S

(i)

(i) who are appointed us teachers on adhoe or contract basis by the
. Government after 2013 through National Testing Service but
.does. not include the teachers engaged on work charge basis or

i

(iii)

who are paid oul of contingencies:

-who are appointed in the projects on contract basis in accordance: -

* with the project policy; and

~ Secondary Education Department

thraugh National Testing Service;

h .

\r.'ho_arcna;;boin-lcd as Junior Clerk in the Elcmemary and

by Government after 2013

Government of the Khyber Pakhtunkhwa:

“law orrule”™ means the law or rule for the time being in. force governing,
the selection aud appointnent of civil servants; :

o

CUproject” means.-

Yakhtunkhwa (Phase-11);

Gy esuiblishmcm‘ of five hundreds (500) IT Labs in Govermnment

: ‘,"l’]',’Compulcij Teachers in Computer Labs Projects in. Ktlybcr

“~ e

(iii)

- High and Secondary Schools in Khyber Pakhtunkhwa: and

establishment of five hundreds (500) IT Labs in vaéfhmvem-

High Schools in Khyber Pakhtunkhwa (Phase-I11); and

“teacher” means a“teacher of primary,

secondary school.*

middle. schndgiry or’ highc‘r..

have the same meaning as

. 3. Regularization of services of employees.
P in any other |

they- possess the
regular post;

! Inserted vide Khyber P:&htunkln_va Act No'. I of 2019,

)

\

N

yber, Pakhtunkhwa Civil Servants Act, 1973 (Khyber

(1) Notwithstanding anything contained
aw or rules, the employees, who hold posts till the commencement of this Act
June 2017, in respect of the project as mentioned in sub-clause (i) of clause (f)
case may be], shall be deemed to have been
gular basis from the day of the initial appointment; provided that-

same qualification and experience required for a -

A\
3




(i) they have not resigned from their services or terminatcd from services
o on account of misconduct, mcfﬁcncncy or any othcr ground bcforc..
the commencement of this Act '[:]

*[Provided that expiry of the project as mentioned in sub- clause (i) of
e clau\x. (f) of sub- s:.cuon (1) of section 2 of this Act. shall not be deemed a
ground for non- prpomlmunt of an employce on regular basis undcr this Act;
and} :

(i)  the scrvicc promotion guota of all service cadres shall not be affected.

(2)  .The services of the cmpioyec\ shall be deemed to have been rcgularucd only
on the puhhmuon of their names in the otficial Gazeue.

4. Dctcrmmatwn of scmorlty ---(1) The employees whose scrviee are regularized
under this Act or in the process of attaining service at the commencement of this Act, shall -
rank junior to all other employees belonging to the same Cadre, who are in service on
i . regular basis on the commencement of this Act, and shall also rank Junior to such other.
ST L persons, if any, who, in pursuance of the recommendation of the Comnusxlon made before
s - the commencement of this Act. are to be’ Jpp()mtcd 1o the Cadre, irrespective of their aelual‘
: T date of appmmmenl :

-

e e T ) The seniority inter-se of those employees. whose services are r%uldn/ed S
R ~under this Act within thc Caer shall be determined on the basis of ihur contmuous service '
in Cadre:

, Provided that if the date of continuous service in the case of two or more
unplovees is the'same, the employee older in age shall rank senior to the younger one.

5. Overriding effect.--- Notwithstanding anything to the contrary contained in any
other law or rules for the time being in force, the provisions of this Act shall have an
overriding effect and-the provisions of any such law or rules to the extent oi mcons:su.m.v o

lh:: Act slmil eease 1o hav cf&u o :

chlach vide Khyber PJ}Juunkh\m Act No. H of 2019.
[nscncd vide l\h\'hcr Pakhtunkhwa Act No. 1 of 20I‘)
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e . 5.. Their regularization shall not affect the promotion quota of cxisting holders of posts

BRI - in service on regular basis on the commencement of the Khyber Pukhtunkhawa

— ', 1shall' also junior to such other persons, if any, who, were appointcd on regular basis to . -

.- ‘ -~

- 0

Terms & Condition
BEELICT RS

" 1. Their services shall be govered by the Khybor Pokinwekbene Clvit Servanss
~ - 1973, the Khyber Pukiiunkharra {Azpoistmct. nezing A Trasater ol Q¥
4~ teucher. Instructors & Doctors) Reguistory sci. 201 1. and such cules end reguiotions ¥
as may be iss from time to time by ihe Gevermnmenl. CooET T
. 2. Thelr.services $hall be coasidered reguier and they shall be cligible for pension 7
“i# .« deduction of G Fund in tcrms of the Khyber pukhiunkhawa Civil Scrvant Act. 1973
<" a5 amended in3013. : . oo
e +3:. They shall posse s¢ the sume qualification £nd experience required for the regulor post.,,
4. Their scrvices are liable 1o termination on one inonth notice from ‘citner side.’ incase. - S
- -of resignation without notice, their one month pay/silowances shall be forfeited to the ' o
*. Government. e

. inrespective service cadres. : .
6. The regularization shall not be in favor cf those, who hove nol token-over charge or
_*- have remained absent from duty or resigned from service and alsa not for those who

R are .gpq.e!fdisciplinary procecdings. - .

.7 7. The Employces’ whose services regularized under the Khyber Pukhtunkhawa
Employecs of the Elementary & Sccondory Education "(Appoimmcnf and .
Regularization of Services) Ack, 2017 ( Khyber Pukhtunkhawa Act'No.l. of 2018)or in
the process of attaining service at the commencement of Khyber Pukhtunkhawa
Employecs of Elemeiitary and secondary Education (Appointment ond Regularization

_ of services) AcL 2017 (Klp'ber Pukhtunkhswa Act No.! of 2018i shall mnkjunidr to -
all civil seryants belonging to the same service or cadre. As the case ooy be, who are ™™

- Employees  of Elementary And secondary Education (Appointment  and
«. . Regularization of services} act 2017 (Khyber pukhtunkhawa Act No.1 of 2018 and -

““the respective service or cadre before the commencement of this' AL, irrespective ol
, lhcif: actual date of appointment. . A . ' AR
~ 8. The seniority :nter-se of the employees whose ore regularized under this Act within
the' same service or cadre, shall be determined on the basis of their merit position in

such scrvice or cadre. -
9. Their scniority shall be determined on the basis of their continuous. serviee in cadre,
provided that if the datc, of continuous services in the case of Lwo yr more cmployces

is the saine, the employce older in age shall be mnked senlor 10 the younger one.
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