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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2396/2023

Mr. Hayan Ullah, PST BPS-12, GPS Dabar, District Dir Upper
be.’rx r Pakhtulchwa
...... (Appellant) . ice Tribunmg

iz ry No. _]_@_.3_(2‘
Versus Dy Qedm

1. Secretary of Elementary &Secondary Education Department, Government of
 Khyber Pakhtunkhwa Peshawar,

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON& FOR BEHALF OF
RESPONDENTSNo.1, 2& 3.

Respectfully Sheweth:-

PRELIMNARY OBJECTIONS.

1. That the Appellant is not an “aggrieved” person with the meaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.

2. That the Appellant has got no cause of action /locus standi to file the instant

appeal because the Appellant did not come on merit.

That the Appellant has not come to this Honorable court with clean hands.

That the Appellant is estopped by his own conduct.

That the instant service appeal is badly time barred.

That the appeal is barred by law and limitation.

That the appeal in hand is barred by relevant provision of Law/Rules/Policy
in field.

ON FACTS.

1. Para -lof the facts is correct that the appellant ‘was appointed as PST vide

.\'.O\S":';.‘”

appéintment order dated 05-03-2016 on ad hoc /temporary basis for a period
of one year.

2. Para- 20of the facts is correct that regularization Act2017 was promulgated
for the employees of the Elementary & Secondary Education Department.

3. Para-3 of the facts is also correct, need no further comments.



.

4. Para-4of the facts is correct, ﬁthherfnore, as per advertisement in the year
2015, the appellant was appointed as PST vide appointment order dated 05-
03-2016 having marks/merit 89.93, while after promulgation of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989.

(“Part-vi) Seniority.

17. Seniority. --- (1) the seniority inters se of civil servants [appointed to

a service, cadre or post] shall be determined. —

(a) In the case of persons appointed by initial recruitments, in

accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)

Thus, as per the rules ibid, the appellant has been placed in his right position

in the seniority list. (copy of the relevant page of the APT Rules 1989 is

attached as “A”, Copy of the appointment order dated 05-03-2016 is

attached as “B”, Copy of the regularization Act 2017 is attached as “C”,

Copy of the regularization order dated 21-03-2018 is attached as “D”).

5. Para-5of the facts is correct that the appellant has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of’
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the
regularization notification dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment order.

6. Para- 6 of the facts needs no comments.

7. Para-7 of the facts pertains to record.

8. Para-8 of the facts needs no comments,

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policiés '
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and

rules.

%



C)Incorrect, details have been submitted in the facts above.

\

D) Correct, the appellant has Been placed‘ in the seniority list as per rules.

E) Inqdrréct, details have been submitted in the facts above.

F) Legal\, however the respondents also seek permis\sion for additional grounds
during ai‘guments.
PRAYER.

In the view of the above made submission, it fs requested that this Tribunal may

very graciously be pleased to dismiss the instant service appeal with cost in

favor of the Respondent Department.

(Motasim Bil

Secretary,
E&SE Peshawar
Respondent No. 1

ah)

(Ms."Samina Al
Director,
E&SE Peshawar
Respondent No.2

District’Education officer (M)
District Dir Upper
Respondent No. 3 {
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2396/2023

Mr Hayan Ullah, PST BPS-12, GPS Dabar District Dir Upper
...... (Appellant)

Versus

1. Secretary of Elementary & Secondary Education Department, Government |
of Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

| (Respondents)
Affidavit

I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole
contents of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have neither been placed Ex-Party nor their defense has been struck
off/ cost.

o



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2396/2023

- Mr. Hayan Ullah, PST BPS-12, GPS Dabar, District Dir Upper
Ceeens (Appellant)

Versus

1. Secretary of Elementary &Secondary Education Department, Governmentof
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)
AUTHORITY LETTER

I, Mr. Abdur Rahman District Education Officer District Di:1r Upper do
hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

of this office for submission of J oint Para wise comments in Service
Appeal No. 2396/2023

Case Titled: Hayan Ullah, PST BPS-12, GPS Dabar, District Dir Upper
Vs Government of Khyber Pakhtunkhwa& others fixed for hearing on
22-12-2023, hence, an authority letter is hereby issued in favor of the

above-named officer.

(Abdur Rahman)
District Education officer ™M)
District Dir Upper
Respondent No. 3




3 o Crvll Servants (Appointment, Promotion and Transfer) Rules, 1989

.17, Senlorlty ---(1) The senlority Int :
ers {
cadre or post] shall be determlned .- ¥ ? of ul senvants f3pponted t° a SeMce

, @)

1377

7

in the case of persons appointed by tnltlal recrultment In accordance with the
- order of merit assigned by the Commission ¥(or, -as the. case may be, “the
‘Departmental . Selection Committee;) provided that persons selected for

. appointment to post In an earller selection shall rank senlor to the persons
selected in a later selection; and ~ : . o

(b) in"the case of civil servants appointed otherwise, with reference to the dates of
thelr continuous regular appointment. In the post; provided that civil servants

selected for promotion to a higher post in one batch shall,.on thelr promotion to
' the hlgher post, retain their inter se seniorrty as in the lower post.

L : Explanaoanol -=-If a junlor person in a Iower post Is promoted to a hrgher post
S temporarlly in the public interest, even though continuing later permanently in the higher. post, it
w°uld not adverscly cffect the lnterest of his scniors In fixation of his senio: rty In mc higher post.

.L

A Explanatlon-ﬂ.---lf a junlor person in a lower post Is promoted to a3 hrgher post by
supersedlng a.senlor person and 5ubsequently that senior person s also promoted the person
“ "; .promoted first shall'rank senior to the person nromoted. subsequently; provided that junior person
“shall"not . be deemed to have: superseded a senigr person if the case of the senior.person is
- deferred for the time being for want of certain information or for. mcomplebon of record or for any

other reason not attributung to hrs fault or demerit.

' '. : Explanatron-!l! -A ]unicr person shall be deemed to have superseded a senior- ‘person
Only if-bothvthe: junior and the senio: percons were considered for the highar post ard the Junror

- person: was appomted |n preference to \he senior person .
'4 A, (2) Senrority in varlous cadres of civil servents appointed by mrtial recrurtmer. vIS-3-
viz those appointed otherwise shall be determined with reference to the dates of their regular
' apporntment to'a post in that cadre; provided that if two dates are the same, the person appo ed

X “ otherwrse shall rank senior to the person appointed by initial recruitment.

’[(3) . 1In the event of merger/restructunng of the departments attached epartments
. or subordinate Off ices, the inter se seniority of civil servants affected by the merger / restructuring
» . as aforesaid shall be determined ln accordance with the date of thelr regular appomtment to a

cadre or post ]
i ‘.’i"" '-’f 18 General Rules.---ln all matters not expressly provided for in these rules, Givil
AV servants shall -be governed .by such rules as have been or may hereafter be prescribed by

o '; ; xGovernment and 'made applicable to them

T 19,

Repeal ---Thr- Khyber Pakhtunkhwa erl Servants (Appomtment Promotlon and

Aran;fer) Rules‘1975 are. heueb, rnpc:led

- ° -
e .

1.. Substrtuted for the words appornlmcnt to post in the same Basrc Pay Scale in a cadre” by
Notification No.SOR. I(S&GAD)4-1/80,dated 17-05-1989, 3
Inserted by Notrfrcatron No. SORI(S&GAD)4-1/80(V.11), dated 04- -02-1996. S
3... Added by Notifi catron No. SOR<I(E&AD)4-1/80 (Vol. 1V) , dated 28-05-2002.
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clause (1) of section 2 of this Act.

2 Pz

THE KHYBER PAKHTUNKHWA EMPLOYEES OF THE ELEMENTARY ANI)
SECONDARY EDUCATION DEPARTMENT (APPOINTMENT AND
. REGULARIZATION OF SERVICES) ACT, 2017.

" (KHYBER PAKHTUNKHWA ACT NO. 1 OF 2018)
o (First publi.\'h'("(I_'tl:/‘t(;r I;m'ing received the assent of the Governor nj
the Khyber Pakhtunkhwa in the Gazette of Khvber Pakluunkhwa,

(Extravrdinary ) dated the 8" Junuary, 2018 ).

AN
ACT

to provide for the appointment and regularization of the services of certain employees.........."

appointed on adhoc or coniract basis or appointed in certain projects in the Elementary
and Secondary Education Department in '
the Province of the Khvber Pakhtunkhwa.

. . Y Lo B
" WHEREAS it is expedient to-provide for the appointment and regularization of the services
of certain employees appointed on adhoc or contract basis or appointed in certain projects in

the Elementary and Secondary Education Department in the Province of the Khyber - -
Pakhtunkhyway, in the public interest; - o IR
Itis hereby enacted as follows:

l Short title, application and commencement.---(1} This Act muy"bc callc(‘litlh.e Khyber
Pakhtunkhwa  Employees of the' Elementary and Secondary Education Department-

‘(Appotntment and chulz_n'imtion of Services) Act, 2017.

@) It shall apply to all the employees in ‘the Elementary and Secondary Education

' 'chzuuncr_tl. as defined in clause (c) of sub-section (1) of section 2 of this Act.

3y’ "It shall come into-force at once and it shall be deemed to have taken effect
from the date of the initial appointment of the employees as réferred to in clause (c) of sub-

2, Definitions.--(1) In this Act, unless the context otherwise requires,-
- . T {a) “Commission” mcans the Khyber  Pakhtupkhwa  Public, S.crificc.
Commission: ' ’ T T '

(b)  “contract appointment” means appointment of a duly qualified person
for a specific period made otherwise than in accordanceé with the
prescribed method of recruitment; S , ,

{c “employces” mican duly qualified persons.-
. pioy Wi

e




\',
. l-t '
~ ""
() - who are appbinted as wachers oo adhoc or contract basis by the
- Government after 2013 through National Testing Service but ,,
does not include the teachers engaged on work charge basis or
“who are:paid but of contingencies; : :
L - ’ 8 .
() who e appointed in the projects on contract basis in accordance

_ with the project policy; and

(i) who are appointed as Junior Clerk in the Elementary and
.2 Secondary Fducation Pepartment by Government after 2013 ...
Ahrough National ‘Testing Service; -, ‘

- s '- ‘. ! . - l ¥ ! .h,\
“Government” means the Government of the l\h_\'hc:j Pakhtunkhwa:

o

IR ' “law or rule” means the faw or rule for the time being in force governing
o T the selection and appointment of civil servants; I

if) “project” means,-

O (i) - IT/Computer Teachers in Computer Labs Projcth in 'Khybcr
Pukhtunkhwa (Phase-1I):; o
' - - (i)  establishment of five hundreds (500) IT Labs in Government

High and Secondary Schools in Kh yber Pakhtunkhwa; and -

(i) establishment ‘of five hundreds (500) IT Labs in Government .
High Schools in Khyber Pakhtunkhwa (Phase-1i1): and

()  “teacher” means a teacher of primary, middle. sccondary or’ higher
secondary school.

. : . @) The expressions “adhoc appointment”™ shall have the same meaning as
S respectively assigned to. them in the Khyber Pakhtunkhwa Civil Servamts Act, 1973 (Khyber
S - Pakhtunkhwa Act No. XVHIof 1973). -

3. Regularization of services of employees.---(1) Notwithstanding anything contained
R imany other law or rules, the'employees, who hold posts till the commencement of this Act
ST Yor till 30™ June 2017, in respect of the project as mentioned in sub-clause (i) of clause (f)
Eo ' of sub-section (1) of section 2 of 1his Act, as the case may bel, shall be deemed'to have been
e i validly appointed on regular basis from the day of the initial appointment; provided that-

()" they possess the' same qualification and experience required for a
regular post; Lo

! lns-crbtt_:d vidc,Khyhér Pakhtunkhwa Act No. [T of 2019, -, J

s

v
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(i) -they.have not resigned from their services or terminated from sérvices
on account of misconduct, mcfflucncy or any other ground b(.forc
the commc.ncemenl of this Act [ 1 :
: '{Providcd that cxpi'ry of the project as mentioned in sub-clause (i) of
i oClause (f) of sub-section (l’) of section 2 of this Act. shall not be deemed a
"round for non-appointment’ ol an employce on regular basis under thb Act
and] :
(1) the service prumolion quota ol' all service cadres shail not be 'uffctlcd_.
Sy The services of the cmploycc& shdll be deemed o h.m heen rcgul‘lnlcd Only'

on e pnhlu .uum of their nimes in the otlicial Gazette,

" 4. Dctcrmmdtwu of smumtv ---(l} The cmployccs whose service are rcgulau?cd
“under llus Act or in.the process of attaining service at the commencement of ‘this Act, shiall
“rank junior o all other cmployees belonging 1o the same Cadre, who are in service on
~..regular basis on-the commencement of this Act. and shall also rank junior to such other
' persony, if any, who, in pursuaiice of the recommendation of the Commission madeé before
the commencement of this Act are to be dppomtf.d to the Cadre, irrespective of their .Mual
date of - appmmmcm
.(2)  The seniority-inter-se of those employees. whose services are regularized. oo’
. undcr this Act within the Cadre. shall be determined on the basis of 1he1r continuous serv:cc
ln C"ndrc

. Pro\'ldcd that if the date of continuous service in the case of {WO Or more
' employces is the same, the employcc older in age shall rank senior to the younger one. '

.5- Ovcrrldm" effecl --- Nmmlh%mndmg, anything to the conlmry comdmcd in any

. ‘other law or rules for the time being in force, the provisions.of this Act shall have an "
. r)vcrrldln;, cifect and the provisions of any such-law or rules to the exient of mconsnstency o
this'Act sh.xll ceasc 1o havc cffuu o

PRl

i chl.\u.d vidue Kh)hcr I’.|1».i|lunkh\\.s ActNo. ol 2019
e luscrlcd wdt. I\hyhcr l’.lkhtunLh\sul Act No. ) of “UW
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