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o BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2406/2023

Mr. Mati Ullah, PST BPS-12, GPS Miana Khowar, District Dir Upper
...... (Appellant) fhyber Pakhtakhwa

Service Tribunal
Versus piary o 1028
G
1. Secretary of Elementary &Secondary Education Department, BoVernment of
Khyber Pakhtunkhwa Peshawar.
2. Director, Elementary and secondary Educatlon Govemment of Khyber
Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON& FOR BEHALF OF
RESPONDENTSNo.1, 2& 3.

Respectfully Sheweth:-
PRELIMNARY OBJECTIONS.

1. That the Appellant is not an “aggrieved” person with the meaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974,

2. That the Appellant has got no cause of action /locus standi to file the instant

appeal because the Appellant did not come on merit.

That the Appellant has not come to this Honorable court with clean hands.

That the Appellant is estopped by his own conduct.

That the instant service appeal is badly time barred.

That the appeal is barred by law and limitation. *‘

That the appeal in hand is barred by relevant provision of LaW/Rules/P_olicy '
in field.

ON FACTS.

1. Para -lof the facts is correct that the appellant was appointed as PST vide

NS Vn W

1

appointment order dated 05-03-2016 on ad hO(-J /tempdrary basis for a period

of one year.
2. Para- 2of the facts is correct that regularization Act2017 was pi;omulgated

for the employees of the Elementary & Secondary Education Department.

3. Para-3 of the facts is also correct, need no further comments.



® 4. Para-4of the facts is correct, .ﬁ.lrthermo-re, as per advertisement in the year
2015, the appellant was appointed as PST vide appointment order dated 05-
03-2016 having marks/merit 84.77, while after promulgation of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989.
(“Part-vi) Seniority.
17. Seniority. --- (1) the seniority inters se of civil servants [appointed to
a service, cadre or post] shall be determined. ----
(a) In the case of persons appointed by initial recruitments, in
accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)
Thus, as per the rules ibid, the appellant has been placed in his right position
in the seniority list. (copy of the relevant page of the APT Rules 1989 is
attached as “A”, Copy of the appointment order dated 05-03-2016 is
attached as “B”, Copy of the regularization Act 2017 is attached as “C”,
Copy of the regularization order dated 21-03-2018 is attached as “D”),

- 5. Para-5of the facts is correct that the appellant has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the
regularization notification dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment order.

6. Para- 6 of the facts needs no comments.
7. Para-7 of the facts pertains to record.

8. Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber |

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and

rules.



~ favor of the Respondent Department.

' C)Iﬁcorrect, details have been submitted in the facts above:

~

D) Corr‘ect,‘ 'the~ apﬁellant has been placed in the s‘e-niority list aé per rules..

E) Incorreét;, dgtails have been s_ubmit&éi in the facts above.

F) Legal, howe&er the respondents alsé seek permission for additiohal grounds '
. during arguments. . : | o :,. |
" PRAYER.

In the view of the above made submission, it is requested that thjs Tribunal may

very graciously be pleased to dismiss the instant service appeal with cost in

(Motasim Billah Shah)

Secretary,
E&SE Peshawar -
Respondent No. 1

(Ms."Samina Alta

Director,
E&SE Peshawar

Respondent No.2

, A dur Rahman)

District Educatnon officer (M)
District Dir Upper
Respondent No. 3
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o BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL PESHAWAR.

Service Appeal No. 2406/2023

Mr. Mati Ullah, PST BPS-12, GPS Miana Khwar, District Dir Upper
o e (Appellant)

Versus

1. Secretary of Elementary & Secondary Education Department, Government
“of Khyber Pakhtunkhwa Peshawar. :
* 2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper.

(Respondents)
Affidavit

I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole
contents of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this appeal the ahswering
Respondents have neither been placed Ex-Party nor their defense has been struck
off/ cost.




'@ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2406/2023

Mr. Mati Ullah, PST BPS-12, GPS Miana Khowar, District Dir Upper
...... (Appellant)

Versus

1. Secretafy of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Educatlon Govemment of Khyber
Pakhtunkhwa Peshawar.

3. District Education Ofﬁcer (M) Dir Upper

(Respondents)
AUTHORITY LETTER

L, Mr. Abdur Rahman District Education Officer District Dir Upper do
hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

of this office for submission of Joint Para wise comments in_Service
Appeal No. 2406/2023

Case Titled: Mati Ullah, PST BPS-12, GPS Miana Khowar, District Dir
Upper Vs Government of Khyber Pakhtunkhwa& others fixed for |
hearing on 22-12-2023, hence, an authority letter is hereby issued in

favor of the above-named officer.

Abdur Rahman)
District Education officer (M)
District Dir Upper
Respondent No. 3
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,, o _Civﬁ Servants (Appointment Promotion and Transfer) Rules, 1989 o 1377
¥ L7 Senlori'ty.--~(1) The senlority Inter se of civil servants '{appointed toa service,

n
,,,,,

. ~cadre or post) shall be determined, --

(a) In the case of persons 3ppointed by Initiaf recrultment, in accordance with the ,

selected In a fater selection; and

in the case of clvii servants appointed Otherwise, with reference to the dates of
their continuous regular appointment in the post; provided that civil servants
selected for Promotion to a higher post in one batch shall, on their promation to
the higher post, retain their inter se seniority as in the lower post. -

- ®

l.'-l o Ekp{anation-!.---lf a junior person in a lower post s promoted to a higher post

.
e

y 'Explanat/bn-.!!!.-'--A_ jun’icr person shall be deemed to have Superseded a senior person
only. if boththe junicr and the senior persons were. cohsidered for the higher post ard the junior
persqn' Was appointed in preference to the senior person. : .

O @ ,‘Scniokity in various cadres of civil servants appainted by nitial recruitmey,

o Vi'z‘those 'appojnted'ot_hgr,wise shall be determined with reference to the dates of their re

o appc;int_ment.‘,to-a post in that cadre; provided that if two dates are the same, the person appo
. .Otherwise stozé_'!l.rank senior to'the person appointed by initial recruitment; ;

o '3[(3)  In.the event of merger/restructu,ring of the departments, attached epartments
or subordinate Offices, the-inter se §eniorit}¥ of civil servants affected by the merger / restructuning
. ..~ as aforesaid shall be determined- in-accordance with the date of their regular appointment to a
.- . cadre or'post.}. ‘ . o - ‘
, wi .  18.,. . General Rules.-=~In all matters not expressly provided for in these rules, civil
" servants ‘shall. be governed by -such rules as have been or may hereafter be prescribed by
. .\Government and made applicable to them. | S T

.

e,

‘ 19 o -Repeal.--'-Th.e' Khyber Pakhtunkhwa Civit Servants (Appointnient, Promotion and
L rensfer) Rules, 1975, arc hereby repecied. -

i

.

o L. Substituted for the words “appointment to POSt in the same Basic Pay Scale In. a cadre” by
PR Notification No_,SOR.I(S&GAD)4—1[80,dated.17-05-1989. : . ‘ o
. 2. Insered by Notification: No. SORI(S&GAD)4-1/80(V.11), dated 04-02-1996. _
+, 3% - Added by Notification No. SOR-K(E&AD)4-1/80 (Vol.'1V) , dated 28-05-2002. W al
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SECONDARY EDUCATION DEPARTMENT (APPOINTMENT AND
REGULARIZATION OF SERVICES) ACT, 2017..

(KHYBER PAKHTU?\"KHWA ACT NO.IOF 2018)

(First ;}ublislied (y’fet }zbving received the assent of the Governor of
the Khyber Pakhtunkhwa in the Gazette of Khvber Pakhiunkhwa,
(Extraordinary).dated the 8" Junuary, 2018 ).

) AN
. ACT

S0 provide for the appointment and regularization of the services of certain émployees

and Secondary Education Department in-
. the Province of the Khyber Pakhtunkhwa. . -

. appointed on adhoc or contract basis or appointed in certain projects in the Elementary

WHEREAS it is.expedient to provide for the appointment and regularization of the services
of certain employees appointed on adhoc or contract basis or appointed in certain projects in

. THE KHYBER PAKHTUNKHWA EMPLOYEES OF THE ELEMENTARY AND Iy

the Elementary and Sccondary Education Department in the Province of the Khyber

Pakhturikhwa, in the public interest:

» SN

.. Itis hereby enacted as follows:

- 1. - Short tite, application and commeéncement.--~(1) This Act may be called the Khyhcr
Pakhtunkhwa Employees of the Elementary and  Secondary " Education -Depantiment
- (Appointment and Regularization of Services) Act. 2017, e

A(2). -1t shall apply to all the employees in the Elementiry and Secondary Education

S Departmient, as defined in clause (c) of sub-section (1) of section 2 of this Act,

3) It shall come into force at once and it shall be deemed to have taken eftect

from the date of the initial appointment of the ciployees as reterred to-in clause (¢) of sub-

clause (1) of section 2 of this Act.

-2, Definitions.---(1) In this Act, unless the context otherwise requires,-

Conmunission;

(b)  “contract appointment” means appoinument of a-duly qualified person

. for-a specific period made otherwise than in accordance with the
- prescnbed method of recruitment; . :

- (€} - “cmployees™ mean duly qualitied persons. -

(@  “Commission” mcans thc Khyber Pakhtunkhwa Public  Service .



‘_/1

(1) who are appointed as eachers on adhoc or contract basis by the
~-Government after 2013 through National Testing Service but
docs not include the teachers engaged on work charge basis or

- .who are paid out of contingencies: a SR

(i) who are appointed in the projects on contract basis in accordance
with the project policy: and ‘ 2o :

(i) who are’ appointed as Junior Clerk in the - Elementary and .
~ Secondary Education Department by Govemnment after 2013
“through National Testing Service: B ‘

). f‘Qovcrﬁmcnt” mcéﬁs the Government of me'Khybeerikhtu‘nkh-;v;'ls:. '

&) “law or rule™ means the law or rule for the time being in force.governing
' the selection and appointment of civil servants; " S

(B “project” means, -

NO lT,’Co'mpulc'r,'.':Tcachcrs. in Computer Labs Projects- in -Khybcr-
. Pakhtunkhwa (Phase-11): o
(i)' . establishment of five hundreds (500).IT Labs in Government
: -High and Secondary Schools in Khyber Pakhtunkhwa; and -
(iti) ;céluh'lishme;ﬁ of five hundreds (500) IT Labs in- Government., ... -
.. "High Schools in Khyber Paklnunkh(ya (Phase-III); and o '

. {g) - “‘teacher means-a teacher of primary, middle, sccondary or higher
- “ secondary school. " e T

2) The expressions “adhoc appointment”. shall have the same: mcari'ihg"'as'

‘respectively assigned to them in the Khyber Pakhtunkhwa Civil Servants Act, 1973 (Khyber
- Pakhtunkhwa Act No. XVIII of 1973), ; . \ B '

e

3. 'Rgguliiﬁz:ltion of services of cmployees.---(1) Nouvilhstanding anylhing contained

in any other law or rules, the employees, who hold posts till the commiencement of this Act

“ Nor till 30" June 2017, in respect of the project as mentioned in sub-clause (i) of clause (f)

of sub-section (1) of section 2 of this Act, as the case may be], shall be deemed to have been
validly appointed on regular basis from the day of the initial appointment; provided that- -

(i) they possess the same qualification and experience required for a
regular post; . ) , ' |

" Insérted vide Khyber Pakhtunkhwa Act No, [] of 2019.




toe . T N
237 . L W,

() they have not resigned from their >uvi«.u or terminated from services
©on account, of misconduct, mcfﬁucncy or any other ground, baforc
the t.ommcnu.menl of le Act ')

{Proded lhal expiry of the project as mcnnoncd in sub clausc (1) of
clauw () of sub-section (1) of scction 2 of this Act. shall .not be deeméd a . )
ground for non- ‘tppomlmun of an employce on n,gul.u basis undu this Acl .
‘md] : S

(1ii) the service promolion quota of all service cadres shalf not be-affected.

-2y The services 01 the cmployccs Shdll be deemed to have been rcguldnzcd only'
on the pul)lu.auon of their names in the official Gazette.

o 4. ' Determination of seniority.——.-(l-)' The employees whose scrvice are regularized

' o under this Act or in the process of attaining service at the commencement of this Act, shall
rank junior to all other employees belonging to ‘the same Cadre, who are in service on
regular basis ‘on’the commencement of this Act, and shall also rank junior to such other
persons, if any, who, in pursuance of the recommendation of the Commission made before
“the commencement of this Act, are 10 be appointed to the Cadre, irrespective of thczr actual
date of appointment.

pe e

'j T (2) - TThe \(.momy inter-se of .those employees, whose services are rq,uldn/(,d
" Con undcu this Act wu!un the Cadre. shall be determined on the basis of their commuous scrwcc
1 - in Cadre: -

‘Provided that if the date of mnnnuous service in thc case of two or nmfe
cmployces is the saine, the employcu older in age slm]l rank senior to the youngcr one.

CoT PR S.. Over'ridin" effecl \'mwiths‘l.xndim. anvthinu to the commry conmined'in ahy '
oS T other law or rules for the time being in force, the provisions of this Act shall have an

' ~overriding effect and.the provisions of any such law or rules to the exicat of lnconslstencv to
this Act shall cease to have effect. ‘ h

! chlacéd vide Khyber Pakhtunkbwz Act No. 11 of 2019,
? Inserted vide Khyber Pukhtunkhwa Act No. 1f of 2019.

et ' : R ———

M@f  .
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-"« l" Ttmr s-mccs shsll bc govemed by the Khyber Pukhtunkhnwn Civil Scrvants Act,

K " <1973 the Khybcr Pukhlunkhawa (Appointment, Deputation. Posiing &Transfer of

e lcachcr. Instrictors. & Doctors) Regulatory set, 2011, and such mlcs and rcgulntlons
‘as may be: issued from time 1o time by the Government,

. 2 Their services shall. K’ considered regular and they shall be clt;,solc I'or pension /

IR . deduction of GP’ Fund n terms of the I\hybcr Pukhlunkhowu Civil Servant A;t. 1973

- ./ “as amended in'2013,

3 Tht.y shall possess the same quallf’ cation and expericnce n:qmrcd for. lhc mgulnr posl

TR 4 “Their scmces dre liabls to termination on one month notice from either sudc. in case
L ;"‘:’f o of rcsigmmon wu.hout uoucc. their one month pay/allowances shall be fotfcltcd ‘1o the
O Govcmmcm
5. Their rcgsulntizanon shull not affect the promouon quota of existing holdcrs‘of_' posts
..~ "in respeztive service cadres. . .- ’ ’

.6.. ’I’hc regulanaat:on shali not be in fnvor of those, who. have nol taken over charge or
havc rcmmncd obs:nt fmm duty or vesigned from service and also, not for those who .
o ' are undcr dusmplmary pmccedmgs. PR L
o 7 The - Employees ~whose s¢I:rvnces regularized under the Khyber . Pukhlunkhawa
: Employc es of the l?lcmcnlary & Secondary Education (Appomtmcnt and
chulanznluou of Scmcs) Act, 2017 ¢ Khyber Pukhtunkhawa Act No.1 of 20! 8)or in
-.the pmccss of atuumng serv:cc at the commencement of Khyber- Pukhtunkhawa
Employce.: of Elemenmry and secondary Education (Appomtmcnt and Regularization

N el cuwl scrvants bclongmg to the same service or cadre. As gle case may be, who are

A Employct's of. Elemcnmxy And secondary  Education (Appolnlmctm and
. chulanznnou of services) act, 2017 (Khyber Pukhiunkhawa Act No.l of 2018) and
‘shall also Jjunior to such other persons, if any, who, were appointed un ncgular basis to
. .;. p .the respective service' or cadn: before the commencemcm of this Act, irrespective oI‘,
‘ “their actual date of appolntmem.

thc Same service or cadre, shall be: d-tcnmncd on the basis of lhcu’ mcm posmun m
* .such service or cadre, ;| - ‘

ol -~‘ , o ~. ; provtdcd that'if the: date of continuous services in e case of 1wu or more cmployms
o T s the same, the employe oldcr in age shall bcrnnkcd senior to lhc)oun[,cr onc. .
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. of services)- Act, 2017 (Khybcr Puklitunkhawa Act No.1 0f 2018) shall rank: juniorto -

2w +in sa:rv:cc on regular ‘basis on the commencement of he Khyber Pukhlunkhawa .

" 8. Thc seniority mtcr-sc af, uhc employccs. whose are rcgulnnzcd undcr this Act wuhm

% 9. Thelr seniority shall be ctcm\mcd on the bnsus of thir continuous service in cadre, -
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Lndst No ;g 54-' L/r No. 12/050 (M)/Estb (s)

Copy forwardcr for mformahon to the:-

’Dnrector E & SE Khyber Pat hlunkhwa Peshawar.
District’ Accounts Officer Upper Oir.

.Dy: Dustnct Education Offi cer (M). Upper Dir.
Tcachers Comerned _ L

.AP EMIS Local Offce. -"- .

Ofﬁce Copy cee

(A dul Haq)

District Educatxon Officer (M) -

Dir Upper :
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The semornty of thc emptovees, whose are regularized under this Act within the same Service or:

" tadre, shall b2 determined on the basis of their merit positlon in such servtce or cadre. N
. Their ‘seniority shall be determined on the basls of thelr continuous service in cadre, provided that

if the date of continuous sarvices in the case of two or more employces Is the same, the employee ‘

g oldcr in age- shall be rank senior to the younger one.
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