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® BEFORE THE KHYBER PAKHTUNKHWA SERVICE

Khyber Pakhtukhwa

TRIBUNAL PESHAWAR. Service Tribunal
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paca Sl Y

Mr.. Rahman Bahadar, PST BPS-12, GPS Sadiq Abad, District Dir
Upper

Service Appeal No. 2412/2023

...... (Appellant)

Versus

1. Secretary of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON & FOR BEHALF OF
RESPONDENTSNo.1, 2& 3.

Respectfully Sheweth:-

PRELIMNARY OBJECTIONS.

1. That the Appellant is not an “aggrieved” person with the meaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974,

2. That the Appellant has got no cause of action /locus standi to file the instant
appeal because the Appellant did not come on merit.

That the Appellant has not come to this Honorable court with clean hands.
That the Appellant is estopped by his own conduct.

-That the instant service appeal is badly time barred

That the appeal is barred by law and limitation.

That the appeal in hand is barred by relevant provision of Law/Rules/Policy
in field.

ON FACTS.

1. Para -lof the facts is correct that the appellant was appointed as PST vide

N Ww

appointment order dated 05-03-2016 on ad hoc /temporary basis for a period
of one year. |

2. Para- 2of the facts is correct that regularization Act2017 was promulgated
for the employees of the Elementary & Secondary Education Department.

3. Para-3 of the facts is also correct, need no further comments.



4. Para-dof the facts is correct, furthermore, as per advertisement in the year
2015, the appellant was appointed as PST vide appointment order dated 05-
03-2016 having marks/merit 97.62, while after promulgation of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989.

(“Part-vi) Seniority.

17. Seniority. --- (1) the seniority inters se of civil servants [éppointed to

a service, cadre or post] shall be determined. ----

(a) In the case of persons appointed by initial recruitments, in

accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)

Thus, as per the rules ibid, the éppellant has been placed in his right position

in the seniority list. (copy of the relevant page of the APT Rules 1989 is

attached as “A”, Copy of the appointﬁlent order dated 05-03-2016 is

attached as “B”, Copy of the regularization Act 2017 is attached as “C”,

Copy of the regularization order dated 21-03-2018 is attached as “D”).

5. Para-5of the facts is correct that the appellant has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the
regularization notiﬁcatfon dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment order.

6. Para- 6 of the facts needs no comments.

7. Para-7 of the facts pertains to record.

8. Para-8 of the facfs needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and

rules.



C)Incorrect, details have been submitted in the facts above.

D) Correct, the appellant has been placed in the seniority list as per rules.

E) Incorrect, details have been submitted in the facts above.

. S 4 _
F) Legal, however the respondents also seek permission for additional grounds
during arguments.

PRAYER.

In the view of the above made submission, it is requested that this Tribunal may

very graciously be pleased to dismiss the instant service appeal with cost in

favor of the Reséondent Department.

Secretary,
E&SE Peshawar
Respondent No. 1

(Ms. Samina Al
Director,

- E&SE Peshawar

Respondent No.2

<

(Abduf Rahman)
District Education officer (M)
~ District Dir Upper
Respondent No. 3
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TRIBUNAL PESHAWAR.

:Service Appeal No. 24;31 2/2023

Mr. Rahman Bahadar, PST BPS-12, GPS Sadiq Abad, District Dir
Upper | .
v (Appellant)

Versus

1. Secretary of Elementafy & Secondary Education Department, Government
of Khyber Pakhtunkhwa Peshawar.
2. Director, Elementary and secondary Education Government of Khyber -

Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper.

(Respondents)
Affidavit

. L, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole
contents of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have neither been placed Ex-Party nor their defense has been struck
off/ cost.

Deponent




® BEFORE THE KHYBER PAKHTUNKHWA SERVICE

- TRIBUNAL PESHAWAR.
Service Appeal No. 2412/2023

Mr. Rahman Bahadar, PST BPS-12, GPS Sadiq Abad, District Dir
Upper
...... (Appellant)

Versus

1. Secretary of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber

- Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)
AUTHORITY LETTER

L, Mr. Abdur Rahman District Education Officer District Dir Upper do
hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

of this office for submission of Joint Para wise comments in Service
Appeal No. 2412/2023

Case Titled: Rahman Bahadar, PST BPS-12, GPS Sadiq Abad, District
Dir Upper Vs Government of Khyber Pakhtunkhwa& others fixed for
hearing on 22-12-2023, hence, an authorlty letter is hereby issued in

favor of the above-named officer.

S,Aédur Rahman) |

.District Education officer (M)
District Dir Upper ‘
Respondent No. 3



Clvil Servants (Appointment, Promotion and Transfer) Rules, 1989 1377

17. Senlority.--~(1) The senlority | : 1 ,
cadre or post] shall be determine d). o rity Inter se of civil servants *[appointed to a service,

(a) in the case of persons appolnted by Initial recrultment, in accordance with the
order of merit assigned by the Commission Y[or, as the case may be, the
Departmental  Selection Committee;] provided that persons selected for

appointment to post In an earller selection shall rank senior to the persons .

selected in a later selection; and

(b) in the case of civil servants appointed otherwise, with reference to the dates of
their continuous regular appointment in the post; provided that.civil servants
selected for promotion to a higher post in one batch shall, on thelr promotion to
the higher post, retain thelr inter se seniority as in the lower post.

Explanhtion-].«-lf a junior person in a lower post is promoted to-a higher post
temporarily in the public interest, even though continuing later permanently in the higher post, it
would not adversely effect the interest of his seniors in fixation of his seniority in the higher post.

Explanation-11.---If a junior person in a lower post is promoted to a higher post by
superseding a senlor person and subsequently that senior person Is also promoted the person
promoted first shall rank senior to the person promoted subsequently; provided that junior person

shall not be deemed to have superseded a senlor person if the case of the senior person is_

deferred for the time being for want of certain information or for incompletion of record or for any
- other reason not attributing to his fault or demerit. SR

Explanation-IIL.---A junicr person shall be deemed to have superseded a senior person
only if both the junior and the senior persons were considered for the higher post ard the junior
person was appointed in preference to the senior person.

(2) Seniority in varlous cadres-of .civil servants appointed by initial recruitmert vis-a-
viz those appointed otherwise .shall be- determined with reference to the dates of their regular
appointment to a post in that cadre; provided that if two dates are the same, the person appoirtéd
otherwise srgall rank senior to the person appointed by initial recruitment.

3(3)  In the event of merger/restructuring of the departments, attached departments
or subordinate Offices, the inter se seniority of civil servants affected by the merger / restructuring
as aforesaid shall be determined in accordance with the date of their regular appointment to a
cadre or post.] o

18. General Rules.---In all matters not expressly provided for in these rules, civil
servants shall be governed by such rules as have been or may hereafter be prescribed by
Government and made applicable to them, :

19.  Repeal.---The Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Transfer) Rules, 1975, are hereby repecled. . .

1. Substituted for the words “appointment to post in the same Basic Pay Scale in a cadre” by .

© Notification No.SOR.I(S&GAD)4-1/80 dated 17-05-1989. - .
2. Inserted by Notification No. SORI(S&GAD)4-1/80(V.11), dated 04-02-1996. . |
3. Added by Notification No. SOR-I(E&AD)4-1/80 (Vol. IV}, dated 28-05-2002. %J(t,{ .
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- ul buul (.Ulltll(lll(u.hc lL'l“ huuc. nor lJlu corelutm the order ulready issued finany court.
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C) - (RATYBER PARRTUNKHWA ACT NO. 1 OF 2013)

(First published after having received the assent of the Governor of
the Khyber Pakhtunkivwa in the Gazette of Khyber Pakhtunkhwa,
(r xzmurdr'mr\ sdated the 8" Junuary, 2018 ). T

- AN
' f.\CT

"o provide for the appointment and regularization of the services of certain emplovees
up;vumu o on adhoe or contract asis or appointed in certain projects in the Llwm'ntm A\
. o oand bu'ortdan Education Department in )
S Cthe Pw\ mt e of the l\’ fivher Pukhmukln.u. ' O

WHE.REAb it is expedient to prowde for the appoinument and regularization of Lhc services
" of certain employees appointed on .xdhm or contract basis or appointed in certain projects in

the Elementary and .Scumd‘u'v' Lduudllllﬂ Da.pamm.nt in the Province of the Khyh
Pakitunkhwa, in the public interest;

It is hereby cnactéd as foilo,\f/s;f'

L Short title, applic ation Jl‘l(l commencement.---(1) This Act mity be called the Khyber
Pakhtunkhwa Employecs of the . Elementwry and  Secondary *E ducauon Depantment
(Apmm(muu and Regularization of Services) Act, 2017.

(2) Tt shall appiv to all l}ie employees in the Elementary and Seq.ond.lry Educatmn
Department, as defined in clause (<) ot_suh section (1) of section 2 of ths Act. '

~ S

(%)' It shall come into force at once and it shall be deemed to h.we tdkcn (.ﬁn ct

from the date of the initial appoinunent of the employees as referred’to in cl.tuse () of sub-

clause (1) of section 2 of this Act.

2. Definitions.---(1) In this Af:i.,iznlcss the context otherwise requires,-
(@ - “Commission” mcans the Khyber Pukhtunkhwa Public Service
Commission;. ' '

(b) . “contract appoimment’ means appoirtment of a duly qualified person

- - for a specific period made otherwise than in. accordance with the
. - i - ‘. ’ . \
prescribed method of recruitment; :
.

(¢) “ewnployees” mean duly qualificd persons.- ' L R

ar———




(1)) who are appointed as teachers on adhoc or contract basis by the .
Government, after 2013 through National Testing Service but
- does not include the teachers engaged on work charge basis or
- . who are paid out of contingencies; ' o

(i) who are appointed in the-projects on contract basis in acéordance -
with the project policy; and o ' ‘

(i) " who are appointed as Junior Clerk in the Elémcmary and
g _Se(_:ondary,Educulion'D;:purlmem by Govemnment after. 2013
through National Testing Service: ‘ o '

Ad)  “Government” mcapﬁ the Government of the Kh_\/be‘r Pukh'tunkhw‘a;

. : (e) “law or rule™ means the law or rule for the time being in force governing
o - the selection and appointment of civil servants:

- 0 “project” means,-

() IT/Computer Teachers in Computer Tabs Projects in Khyber -

B

Pakhtunkhwa ‘(l’husc-ll):

Co) establishieni of five hundreds (500) 1T Labs in Govi:rnnu'ént‘
High and Secondary Schools in Khyber Pukhtunkhwa: and -

(n) establishment of -five hundreds (500) I'T" Labs in Government
High Schools in-Khyber Pakhtunkhwa (Phase-IlI): and-

(&) - “teacher” means a teacher of primary, middle. secondary. or highcrt'
secondary school. T

C2) The expressions “adhoc appointment™ shall have the same meaning as RN
. respectively assigned to them in the Khyber Pakhtunkhwa Civil Servamts Act: 1973 (Khyber '
s Pakhtunkhwa Act No. XVIil of 1973). ' S :

3. Regularization of services of employees.---(1) Notwithstanding anything contained -
+in any other law or rules, the employees, who hold posts till the commencement of this Act } .
o i 30 J~l:ilé-_2(ll7. in respéct of the project as mentioned in sub-clause () ofclause () -~ . -
“of sub-section (1) of section 2 of this Act, as the case may bel, shall be deemed to have been

validly appointed on regular basis from the day of the initial appointment: provided that-

(i) they possess the '"s;p‘mc qualification and exper'ience.'required for a_
regular post; . ' o :

.

T Visened vide Khyber Pakhtunkhwa Act No. 11 of2019. g M 4 ¢ A




(1) they h‘wg nut u,w'md from 1hur services'or terminated trom ser vices
" on accounl “of misconduct, mcfﬁuencv or any other ground, b(.fore
the commencement of this Act [ ]

*[Pr owdcd that C\prrv of the pro;e«.l as mentioned in sub- clauxc (1) of
clause (f) of sub-section (1) of section 2 of this Act. shall not be deemed a ‘

* I ground for non- .1ppomtm¢,m of an meloy.e on regular b‘ms undu’ this Act; IR
“and) o

(iii) - the scrviéc promotion yuota of all service cadres shali not bc affected.

SN () The services of the cmp]oyccs shall be deemed to have hccn rcguldn/cd only”'
on thc puhlu.mon 01 their names in the otficial Gtm.uc . , o Lo

4. © Dctermination of scmonty --—(l) The culployces whose service ‘are rcgulanzed

under th:s Act or in the process of attaining service at the commencement of-this Act; shall -

“rank junior to all other cmpln)cc\ helonging to the same Cadre, who ‘are in service on

. n.gular basis on the Lommcnwmuu of tlus Act, and shall also rank junior to such other

L.+ .persons, if any. who, in pursuance of the recommendation of the Commission made before

: the commencement of this Act, ate to be. appointed o thc Cadre, irrespective ot their actual
dau of appmmmcm :

SRR 2S . ""(") : lhc scmoruy inter-se ul lhosc (.mpl())’u:\ whose’ services are lq,ulanzcd-
TR under this Act within the Cadre. shall be determined on the basis oflhur contmuous scr\'lcc“
in (,.ulu.

Prowdcd Lh.n 11 the date of continuous service iR lh(, case ot two or ‘more
o cmploycm s the «:amc the cmp}oycc oldcr in age shall rank senior to the younger one.
5.l 0verr1dm=' effect - "olmthst'mdms, anything to the contrary cont.uned in any.
olhc.r law or rules for the time being in forcé, the provisions of this Act shall have an
_overriding effect and the provisions of any such law or rules to the exicent of mconsnstency to°
‘ llm Act shall cease to have effect.

! Replaced vide Khyber Pakhtunkhwa Act No. 1 of 2019,
flillscrted‘\'idc Khyber Pukhtunkhwa Act No. I of 2019.
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: pui‘.mncc of Khy bcr Pakhtunkhwn meO‘,C"S of the Elememary & Secondary E.ducwion
Appowhmnt & R«.,,mr'mmm of Services Act2017 (K hyber pakliunkhwi Act no.t of . 1018) & Elementary &
b\:LUl!ddl\ Education De paptment .wmﬁcannn No 50(5'?‘)}:0.31 D3 -W"OIS/SI'I“:/(.nm act Dated: 16/02/2018.
bcmu.s of the fallowing primary’ School l«.nchu of Sub-Division Wari Upper Dir .-»pomu.d w.e.f.(03-03-
"01-1 1o 23-06-2017) {hraugh NTS on adhoc/com:‘act ba;us are hereby regularized in BPS-12, on ierms und

i
i uonalnmn given holow wnh ¢{fect from the date of their 1% appointment as per detail: gt «cn aumnst Lach, in thc.
ot mu.ual of public service:

/.A

. : - v e _.1,—.__..._._.——-—-*_._——4— g e e ——— USRI
) . . o . - N i oceof ‘
o LisNu NUS Uyt Ny \ LNYRYY Aclren'tU Toowd - Nz pf heaedl 4 App Order No o et ! T Wiy eser Canew ston Ordur Nu &
K ! E Sarbat SR . PRI dute’
R y . . I | toclrge .

R R 1 v $hsbund o Pt Wi 93 61, GPS Clappee P araga s 33 it _i PR S
et - . KR T e Clntae . i v ) N N . =T - N

b 391300880 fludsmaradd ToibRS ‘ S - 93 T0S U kgt e 980t Domame | neidai o
- ) —— .______—--H;f e are. e —Am———
R .
" Tcrmb&Cnndmnn 5 l

01- ['hcnr services shall bL bovcmcd by thc l(\ yler Pukhtunkhawa Civil Scrvants Act, 1973,
the Khyber Pulduunl\haw'l (Appomme-u Deputation, Posting &Trnsfer of wacher,
' Instructors & Dociors) Regulatory et 2011, and such rules and rehulauons as may be
g |ssucd hom time o time by the Government.
02- Thcnr senv:ccs shall be consndured regular and they shall be eligible for pension /
il .deduction of GP Fund in u.rms of the Khyber Pukhtunkhawa CivilServant Act, \973 as
L :um.nded in 2013, ' o
) ‘ '.'A()B Thcy shall possess the same quahﬁcanon and cxperience rcc,mred for the regy iar'past._ :
> -‘.:""f'.“‘:'"U-l Their services are. liable. to fermination on one month notice (rom either side. 4 case O
Do tcstbnauon without notice: 1hc1r one month pay/aliowances shall e forleucd o the
Do bow.mmcm ' :
e U“'-HILII rcgulanzﬁuon shall not affect the prcmotion quota of existing :101(1/. of post:. n
. respeCuve, service cadres. - >
6 The n.g.uimuauon shall not be 1 favor of those, who have not taken ver charge or have
1cm.mu,d absent from dul) or rcsu,m.d from service and also not for xhosc who are under
R dusuplmary procccdm;,s. , ~
\' - 07 “The Employce whase services repularized under the Khyber Pukmunkh“l\"u Eniployecs
N ol thc Illementary & Secondary Educauon {Appointment and Regulurization of Services)

o
1.' .
L
-
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07-Au "U‘/ ( t\i“ybu Pmmumlmwa Act No.i of 70}8)or in ihe process of r.ual mg',-' )
s;rvzc@ at the commenu.mem of: I\nybu PuklmmkhaxsaEmploy"cc of E -..'.cnlary and

e ~$¢.cun(lar‘ qum*.on (Appom ment and.- chularlz‘.uon of services) Act, 2017 (Khyber -
Pukhtl.n hm\n Act No.! 0 018)51 anl

ank jusnior 1o aif civil servanisoe onging 1o the . .
smu >cmc; or cadre. As Ahe cose [“ay be who are ir service on repuiar basis on the:

'cqnnmnc 'm;..nl ol xlu. ;(h)ber Pukh!mkhnwa Empleyees of Elemeniary And seconda;y _ . ’l
['rlm ution’’ ('\ppolmmum and chuianzﬁhon of services) - acl ")I'I (I(I\)'Iacl.," ao S
Pu..lmnmh.sw.a Act No.1.of 2018): and shall al$o junior to such other PErsons, |fan)"who e o

were u,,;wmmuj on rcgl.lar bnsns to the respective service or cadic beforc. 1hc ¥
'coz nmend menl nfliw Act, irrespective of their actual date of:xppmmmcm .

05 Hm qu.m-m) mter-service of the: emplovees, whose are reguiarized under this Act w;t!nn

'-,}l Cthe x.mn Grvice on € dre. sh.aH hc ucu..mmcd on-ihe m,us ol their meril msmon in such

, nvn !w n vmh'.' ) , ‘ L 1. (
t}‘)t Inui -\mem x.m” lw cummcd o, llu’: basns of. their conlsm.mn Scl v:cc in cudrc o ; i
pmmdw that i e ds lk'; cm\-:n.mu.s scrvu,cs in the case of two or marc employccs s, o
o l!n same. lh‘.vunp{mu Oidm in u[,c slm:l be ranked senior 10 u € \Oungc: aue. gy o . . :
o . ' . . ' . PR '
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