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®  BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR. e T
Diary No J '0309

Service Appeal No. 2399/2023 : T T
- Datcdw_n
Mr. Rehman Yousaf, PST BPS-12, GPS Quanj Osorai, District Dir

Upper

...... (Appellant)

Versus

1. Secretary of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON& FOR BEHALF OF
RESPONDENTSNo.1, 2& 3.

Respectfully Sheweth:-

PRELIMNARY OBJECTIONS.

1. That the Appellant is not an “aggrieved” person with the meaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.

2. That the Appellant has got no cause of action /locus standi to file the instant

appeal because the Appellant did not come on merit. v

That the Appellant has not come to this Honorable court with clean hands.

That the Appellant is estopped by his own conduct.

That the instant service appeal isbadly time barred

That the appeal is barred by law and limitation.

That the appeal in hand is barred by relevant provision of Law/Rules/Policy

in field. '

NSV ReWw

ON FACTS.

1. Para -lof the facts is correct that the appellant was appointed as PST vide

appointment order dated 05-03-2016 on ad hoc /temporary basis for-a period
of one yéar.

2. Para- 2of the facts is correct that regularization Act2017 was promulgated
for the employees of the Elementary & Secondary Education Department.

3. Para-3 of the facts is also correct, need no further comments.



4. Para-4of the facts is correct, furthermore, as per advertisement in the year
2015, the appellant was appointed as PST vide appointment order dated 05-
03-2016 having marks/merit 85.36, while after promulgation of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989,

(“Part-vi) Seniority.
17. Seniority. --- (1) the seniority inters se of civil servants [appointed to
a service, cadre or post] shall be determined. ----
(a) In the case of persons appointed by initial recruitments, in
accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)
Thus, as per the rules ibid, the appellant has been placed in his right position
in the seniority list.(copy of the relevant page of the APT Rules 1989 is
attached as “A”, Copy of the appointment order dated 05-03-2016 is
| attached as “B”, Copy of the regularization Act 2017 is attached as “C”,
Copy of the regularization order dated 21-03-2018 is attached as “D”),

5. Para-50f the facts is correct that the appellant has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the
regularization notification dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment order.

6. Para- 6 of the facts needs no comments.

7. Para-7 of the facts pertains to record. '*

8. Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and

rules.



C)Incorrect, details have been submitted in the facts above. | -

D) Correct, the appellant hés been placed in the seniority list as per rules.

E) Incorrect, details have been submitted in the facts above.

F) Legal, however the respondents also seek permission for additional grounds

during arguments.

PRAYER.

In the view of the above made submission, it is requested that thls Tribunal may
very graciously be pleased to dismiss the instant service appeal with cost in

favor of the Respondent Department.

(Motasim Billah Shah)

Secretary,
E&SE Peshawar
Respondent No. 1

(Ms! Samina Al
Director,

E&SE Peshawar |

Respondent No.2

bdur Rahman) -

District Education officer (M)
District Dir Upper
Respondent No. 3
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Mr. Rehman Yousaf, PST BPS-12, GPS Qunj Osari, District Dir Upper
...... (Appellant)

Versus

1. Secretary of Elementary & Secondary Education Department Govemment
of Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar. |

3. District Education Officer (M) Dir Upper.

(Respondents)
Affidavit

I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole
contents of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have neither been placed Ex-Party nor their defense has been struck
oft/ cost.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 2399/2023

Mr. Rehman Yousaf, PST BPS 12, GPS Quanj Osorai, District Dir
Upper
...... (Appellant)

Versus

1. Secretary of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar. ‘

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)
AUTHORITY LETTER

I, Mr. Abdur Rahman District Education Officer District Dir Upper do
hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

of this office for submission of Joint Para wise comments in Service
Appeal No. 2399/2023

Case Titled: Rehman Yousaf, PST BPS-12, GPS Quanj Osorai, District
Dir Upper Vs Government of Khyber Pakhtunkhwa& others fixed for
hearing on 22-12-2023, hence, an authority letter is hereby issued in

favor of the above-named officer.

(Abdur Rahman)
District Education officer M)
District Dir Upper
Respondent No. 3



: ,,”4-::;....',’:',.‘..CIVII Servants (A olntment, Promotion and Iransfor) Rules, 1989 1377 - |

17. " Senlority.-+(1) The
* cadre or post} shaji be determineg, -~

Senlorlty Inter se of. clvy servants"[appomted‘tq a service,

(@) - 'In the case ‘of-persons appointed by Initial recruitment, accordance with the .

Eiplanét/on-l,---lf a junio; Person in a lower post Is; promoted to a higher post
temporari_ly in the public interest, even though~contfnulng later permanently.in the higher post, it
would not adversely effect the interest of his seniors in . fixation of his seniority in the higher post.

. Explanation-11,-- ¢ a junior person in a lower post is promoted to a higher post by
S . 'superseding a senior person and subsequently that senior person is-alsg promoted the person
o "promoted first shall rank senior to the person promoted subsequently; provided that junior person
x shalt-not be deemed to have superseded a senior person if the case of the senior person is
EE deferr‘edw for the time being for. want of certain information or for incompletion of record or for any
& s other reason not attributing to his fault or demerit. ' - - ‘

. T Explanation-II1, ---p junicr person shall be deemed to have superseded a sénio?_i person
- only if both the junior and ‘the SeNiar persons were considered for the higher post and the junior
- person Was appointed in preference to the senior person, . .

- . (2) _ Seniority in various cadres of civil servents appointed by initial recruitment vig-g-

. Vviz those appointed otherwise shall be determined with reference to the dates of their regufar

© ...l appointment to a post in that cadre; provided that if two dates are the same, the person appoipted
S Otherwise st.iéf!f rank senior to the person appointed by initial recruitment. . :

SR ~cadre or post.] . |
‘ : '> “1'8. Géneral Rules.---In all matters not expressly. provided for in these rules, civil
« ., servants shall be governed by such. rules as have been or may hereafter be prescribed by-

ot " Government and made applicable to them, - . | o
FE . g’ s ".R'epé‘al.---'rhe Khyber Pakhtunkhwa Civil Servants (Apboirwtment,'Prqmogion and
e Trensfer) Ru!es,1.975,.arc.h6rcb',' repecied. . B . :

IR R Substituteéd: for. ‘the words “appointment to post in the Same Basic Pay Scale in a cadre” by
'...-Notiﬁc.'ation'No.soR.I(s&GAo)4-1-/80,’dated 17-05-1989, - .

o -'-2.'"Inserted‘bY"No[i(i‘cation No, SORI(S&GAD)4-1/80(V.11), dated 04-02-1996, -

.. 3. .Added by Notification No. SOR-I(E&AD)4-1/80 (Vol. IV) , dated 28-05-2002.
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4.~ THE KHYBER PAKHTUNKHWA EMPLOYEES OF THE ELEMENTARY AND
S SECONDARY EDUCATION DEPARTMENT (APPOINTMENT AND
REGULARIZATION OF SERVICES) ACT, 2017. '

(KHYBER PAKHTUNKHWA ACT NO. I OF 2018)

(First published after having received the assent of the Governor of
the Khyber Pakhtunkhwa in the Gazette of Khyvber Pakhtunkhwa,
A Extraordinary ), dated the 8" January, 2018 ).

AN
ACT

1o provide for the appointiment and regularization of the services of certain emplayeey
appointed on adhac or contract basis or appointed in certdin projects in the Elementary
: - ’ «and Secondary Education Departnient in ‘ o
the Provinee of the Khwvber Pakhnikhnea,
WHEREAS it is expedient (o provide for the appointment and regulirization of the services

-of Cerfain employees-appointed on adbioe or contiact basis or appointed’in certain projects in .
- Pakhtunkhwa, in the publid interest;
Itis hereby enacted as follows:

1. Short title, applicau'uﬁ and commencenient.-«( 1) This Act-niaiy be c;dle;i lh"é. f(hybe-r_'
Pakhwunkhwa Employees of the Elementary  and Secondq{y Education Department -

L (Appoir]tmeng and Regularization of Services) Act, 2017.

' (2)7 Tt shall apply m'alf_thé employees in the Elementary and Secondary Education . -
- Department, as defined in clause (c) of sub-section (1) of section 2 of this Act. '

(3) Tt shall come into force at once and it shall be deemed to have taken effect
from the date of the initial appointment of the employees as reterred to in clause (¢) of sub-
clause (1) of section 2 of this Act.” ‘ : -

2. Définitions.--~(1) In this Act, unless the context otherwise requires,-

(@) “Commission” means thc Khyber Pakhtunkhwa Public Service . ©
Commission; e !

(b) . “contract appointment” means appointment of & duly qualified person
for a specific’ period made otherwise than in accordance with the
prescribed method of recruitment; o o

(c) - “employces” mean duly qualified persons,-  ~ o

-

the, Elementary ‘and- Secondary Education Department in ‘the Province .of. the Khyber



;3 l F a F e
(i) who are qppomtcd as teachers on adhoc or comract basis by lhc
' - Government after 2013 through National Testing Service but
does not include the teachers engaged on work charge basis or
. who are paid oul of contingencies;
(1) whoare appomlud in the projects on contract basis in accordance
with the project policy; and
(i) who are appointed as Junior Clerk in lhc blum.mary “and
Secondary .Education Department by Guvemmcm “after -2013 -
through Nauonal Testing Service; - ’
"({‘l) Gow:rnmcnt means thc G ovcmmLm of the Khvhcr Pal\htunkhwa
(e) Iaw or ruic means xhc law or rule for the time being in forcc govcming
' the selection and appomtmcm of civil servants; -
. - () - “project” mczms,- A L e
-"_j £ I - (1) IT/Computer. Teachers in Compulcr Labs ijccts in ‘Khyber
' : Pdkhlunkh\m(l’lmsc II) :
' (i1) establishment of five hundreds (S()O) IT Labs in Cmemmcnt :
: High and \cumclul y Schools in Khyher P :khmnl\lm.l. .md
s T e o o (1i1) -umbl:thent of tm. hundreds (500) TT Labs in Government:
LR o Hl"ll ‘ulmu!\ in l\h\imrl’.nklnunl\h\\‘z(l’ln ase-110: and
) ' L (2) lc.n.hcr means a tc.mhcr of primary. middle. secondary or- h:ohu :
SO : - scumdar) m_hool
2) The C\prcsslons “adhoc appointment” shall have the same mc.anmz, as

respectively assigned to them i in the Khyber Pakhtunkhwa Civil Servants Act. 1973 (Khy ber‘
,.“P.ll\hlunl\hwa Acl No. XVIH of 197?)

Y30 Regularization of services of empleyces.---(1) Notwuhslandmg anylhuw conlamcd
Lo ln any other law or rules, the employees, who hold posts il the commencement of this Act
b - lor Gl 30" June 2017, in respect of the project as mentioned in sub-clause (1) of clause .
of sulvsection (1) of section.2 of this Act, as the case may be], shall be deemed to have been-

- validly appointed on regular basis from the day of the initial appointmcnt; provided,that-

Cy lhcy p()\\(.'\\ the same quailﬁcauon and expcncnc:.. rt_qum.d for a -
' ‘regular post; - '

"lnserted v'idc Khyber Pakhtunkhwa Act No. I (-)t"f‘.’(}lf).




o PR t1Y! they have not resigmed [rom their services or terminated from services
, . on account of misconduct, umliuuu) or any other ground, betore
R - the commcmemem of th:s Act '[:]

2[Providcd that cxpiry ‘'of the project as mentioned in sub-clause (i) of
clause (f) of sub-section (1) of section 2 of this Act. shall not be deemed a
g,round for non- appomum.m ol an employee on regulis basis under this Av..l

(iii) the service promotion gquota of all service cadres shall not be uffcctcd.

N ) T'lu services ol the employees shall be deemed o have been rcguian/ed unly
on thc publn.duon 0! their names in the official Gazette.

A X Dcltrmmduon of seniority ---(1) The cemployees whose service are rcgul.m?ed
“.. under this Acl or in the process of attaining service at the commencement of this Act, 'shall -

“rank junior 1o all cther employees bclong,mﬂ to the same Cadre, who arc in service on

regular basis on-the commencement of this Act. and shall also rank junior to such other

pcrsons, if any, who, in pursiiance of the recommendation of the Commission made before

e “the commencement of this Act, are IO be appointed to the Cadre, irrespective of their actual

R dau ol dppnlnlmunl -

~ -

- (2) The s(.momy inter-se of hose employees. whose services are m@,ulan/cd
undcr this Act wuhm (hc Cadre. shall be determined on thc basis of their couununm scrwcc
m (..ulu, C

Provxdcd lhat if the date of continuous service in thL case of (wo or. morc“
unploycu Iy the same, 1hc. cmploycc older in age shall rank semor (o lhe younf’(.r one.

5. Overrldm" effcct tas 1'0(\»11119hmdm(- anything to the conlmry wnlamcd in any
othur law or rules for the time being in force, the provisions of this Act shall have an

L over 'ndmg effect und the provisions of. mly such law or rules to the exient nl uu.ons:\tun.v o
thu Act'shal- ceasc 1o havx. effect, -

-

L RCPIJCLd vide Khyber P..\Lhtunkh\m Act No, l[ of 2019.
B ln.l.crlcd vide Khyber Pukhtunkhwa Act No. 11 of 2019.
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. Thuir suv;u.a shull e’ govumd by the Khyber pukhiunkhuwa Civil Scrvants Acl,
1973, the, Khyber pukhtunkhuwa (Appolatment; - Deputution, Posting & ‘T'eunsfer of
lcut.lu.r. fastructors & Doclors) Reyulatory sel, 2011, und such rucs und rt.l,ululluns
gs may be issued from time to thne by the Governmenl. .

2. Their services shall be considered regulur und they shull be vilytle far pt.nsxun /

L ~ ~ deduciion of GP Fund- in terms ol the Khybt.r Pukhtunkhawa Clvit servent Act, 1973
v a o usuew :nded in 2013,
et 003 Wheyshall possess die same qualiticotion and cxpericnce required forthe regutar post.
Soh Their :.(»rvh.os ure Huble rerminntion on one WO onth notice fram uither gside, in cuse
of u.\-pnunon witl.oul notice, their one month puy/ullowunu.s :.huin bu Ioriuu.d w ihe
Lo (_.(uu,u\\m.m

5 Their re gu.umuli\.n sl\uil' not allieet the prt)mu;iun quolu ol uxislmg hnidcrs of posls
W n.t.pcum. service cudres. ' - )

R The u.puluruullon shaht not be in luvor ol those, who huvu nol tekun over churge or
have nmumud absent from duty o cesigned from service und ulso not for those: who ’

are under disciplinary. pro‘.ucdmgs
e The Lmployees whose services vegulurized gnder the Khyour l’ukn’.ankhuwa
melu-/cus ol the Llemenisey & Secondury Cducation  (Appointment und”
Ih.bulunznuun of Scrvices) Act, 2017 ( Khyber pukhtunkhuwa At Ne. | ol 2018) or

Lo i e prut.u.s» of ultumm'- service ul the commencement al” Khyte I'ukhlunnhuwu

3

' i aplayees ol L lum.nmw nnd sceondury I mu,ulmn (Appointment v W Regulurizution

o Ol dervices) Act, 2017 (Kiiyher P Ahiunk howa Act No.1 of 2015) shall .u..l Jumor 1

‘ ','--I.'~; dl} civil sc.w.ma bc\onbinb 10 the sumg sepviee of cudh. At the cnsd muy iz, wWho Bro

w, seFvice un |c;,ulun busis, on the commencement of the, Knv or Pukitunkhnwn

Lt\\piu)'t.cs Llcmt:nlur) And  sccondary Pducation  {Ay pointment und "

- vaul.nu.ullon ol :Lrvu.ca) pet, 2017 (Khy\n.r pukhiunkhuwu Act Kot -of 2018) und

) shallLuiso junlor fo such uther persuns, i any, who, were nppainted vl regulur Busis 10

,' lu. respective | servicg or cudre belorg the wmmcnu,mml of this AL irrespective of

= their actual dote or uI pintment, ~

8 The auniorlty inter-sp of the cmployces, - whosc ure rc;,ulunzed undur this Act wuhm

St e sume sv.rvlu. or. -udlc. shull be dclcrmlncd on lhe basis of lh(.lr merit r.o:ulmn in -

~such service o caura. :

1 9. Their sehlorlty shallj be dn.tcrmlncd on the busls ol their continuous sorvige in cudrc.
. ‘providled thut e dulc of continuous scrvh.u iy Lho cuso ol two Q. inure (.mpluyt.ua

s the dume, the unployuc older In uge shull be runked sentor to thy younger one. ‘

L . (AUDUL LHAQ)

B DISTRICY EDUCATION OFFICER
.o ‘ (MALE) UPPER DIR
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