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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
« TRIBUNAL PESHAWAR.

Service Appeal No. 2392/2023

Mr. Shamshad Munir , PST BPS-12, GPS Jarjorai, D1str1ct Dir Upper

...... (Appe“ant) ‘;crvnce Trnbunal |
- : Diary NO.M
Versus Z .94

Dated

1. Secretary of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON& FOR BEHALF OF
| RESPONDENTSNo.1, 2& 3.

Respectfully Sheweth:-

PRELIMNARY OBJECTIONS.

I. That the Appellant is not an “aggrieved” person with the meaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974,

2. That the Appellant has got no cause of action /locus standi to file the instant

appeal because the Appellant did not come on merit.

That the Appellant has not come to this Honorable court with clean hands.

That the Appellant is estopped by his own conduct.

That the instant service appeal is badly time barred

That the appeal is barred by law and limitation.

That the appeal in hand is barred by relevant provision of Law/Rules/Pollcy
in field.

ON FACTS.

1. Para -1of the facts is correct that the appellant was appointed as PST vide

e e

appointment order dated 05-03-2016 on ad hoc /temporary basis for a period
of one year.
2. Para- 20f the facts is correct that regularization Act2017 was promulgated

for the employees of the Elementary & Secondary Education Department.

3. Para—3 of the facts is also correct, need no further comments.
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4. Para-4of the facts is correct, furthermore, as per advertisement in the year
2015, the appellant was appointed as PST vide appointment order dated 05-
03-2016 having marks/merit 91.51, while after promulgation of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989.

(“Part-vi) Seniority.

17. Seniority. --- (1) the seniority inters se of civil servants [appointed to

a service, cadre or post] shall be determined. ----

(a) In the case of persons appointed by initial recruitments, in

accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental seléction committee;].)

Thus, as per the rules ibid, the appellant has been placed in his right position

- in the seniority list. (copy of the relevant page of the APT Rules 1989 is

attached as “A”, Copy of the appointment order dated 05-03-2016 is

attached as “B”, Copy of the regularization Act 2017 is attached as “C”,

Copy of the regularization order dated 21-03-2018 is attached as “D”).

5. Para-5of the facts is correct that the appellaht has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the |
regularization notification dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment order.

6. Para- 6 of the facts needs no comments.

7. Para-7 of the facts pertains to record.

8. Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Incorrect, hence denied. The appellants have been treated as per law and

rules,
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C)Incorrect, details have been submitted in the facts above. -
D) Correct, the appellant has been placed in the sentority list as per rules.
E) Incorrect, details have been submitted in the facts above. |

F) Legal, however the respondents also seek permission for additional grounds
during arguments.

PRAYER.

In the view of the above made submission, it is requested that this Tribunal may
vefy graciously be pleased to dismiss the instant service appeal with cost in

favor of the Respondent Deparfment.

N\
(Motz:;im%m

Secretary,
E&SE Peshawar
Respondent No. 1

>
(Ms."Samina Alltaf)

Director,
E&SE Peshawar
Respondent No.2

%

‘/( Abdur Rahman
District Education officer (M)
District Dir Upper

Respondent No. 3
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TRIBUNAL PESHAWAR.

Service Appeal No. 2392/2023

Mr. Shamshad Munir, PST BPS-12, GPS Jarjorai, District Dir Upper
...... (Appellant)

Versus

1. Secretary of Elementary & Secondary Education Department, Government
of Khyber Pakhtunkhwa Peshawar. -

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper:

(Respondents)
Affidavit

I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole
contents of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this apfneal the answering
Respondents have neither been placed Ex-Party nor their defense has been struck
off/ cost. .

“Deponent
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BEFORE THE KHYBER PAKHTUNKHWA SE]RVICE

TRIBUNAL PESHAWAR.
Service Appeal No. 2392/2023

Mr. Shamshad Munir, PST BPS-12, GPS Jarjorai, District Dir Upper
...... (Appellant) -

Versus

1. Secretary of Elementary &Secondary Education Department, Government of
| Khyber Pakhtunkhwa Peshawar.
2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.
3. District Education Officer (M) Dir Upper. -

(Respohdents)
AUTHORITY LETTER

I, Mr. Abdur Rahman District Education Officer District Dir Upper do
hereb_y authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

of this office for submission of Joint Para wise comments in Service
Appeal No. 2392/2023

Case Titled: Shamshad Munir, PST BPS-12, GPS Jarjorai, District Dir
Upper Vs Government of Khyber Pakhtunkhwa& others fixed for
hearing on 22-12-2023, hence, an authority letter is hereby issued in

favor of the above-named officer.

p=—"

(Abdur Rahman)
District Education officer (M)
District Dir Upper
Respondent No. 3
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- 2. Director, Elementary and secondary Education Government of Khyber
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3. District Education Officer (M) Dir Upper.

(Respondents)
Affidavit

I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole

_ contents of the instant para wise Comments are true & cotrect to the best of my
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have neither been'pla\ced Ex-Party nor their defense has been struck
off/ cost.




Clvill Servants (A ointment, Promotlo'a Transfer) Rules, 1989 1377 . -

, 17.  Senlority.--~(1) The senlority Inter se of o ! i
cadre or post] shall be determined. .- v el servant oppolnte to 2 e

(a) In the case of persons appointed by Inltial recruitment, in accordance with the
order of merit assigned by the Commission Y[or, as the case may be, the
Departmental  Selection Committee;] provided that persons selected for

appointment to post in an earller selection shall rank senior to the persons .
selected in a later selection; and

(b) In the case of civil servants appointed otherwise, with reference to the dates of
their continuous regular appointment in the post; provided that .civil servants
selected for promotion to a higher post in one batch shall, on their promotion to
the higher post, retain their inter se seniority as in the lower post.

Explanbtion-[.,---lf 3 junlor person in a lower post is promoted to'a higher post
temporarily in the public interest, even though continuing later permanently in the higher post, it
would not adversely effect the interest of his seniors in fixation of his seniority in the higher post.

Explanation-II.---If a junior person in a lower post is promoted to a higher post by
superseding @ senior person and subsequently that senior person is also promoted the person
promoted first shall rank senior to the person promoted subsequently: provided that junior person
shall not be deemed to have superseded a senior person if the case of the senior person is
deferred for the time being for want of certain information or for incompletion of record or for any

+ other reason not attributing to his fault or demerit. :

Explanation-III.---A juriicr person shall be deemed to have superseded a senior person
only if both the junior and the senior persons were considered for the higher post ard the junior
person was appointed in preference to the senior person.

(2) Seniority in varioug cadres of civil servants appointed by initial recruitmeit vis-a-
viz those appointed otherwise shall be- determined with reference to the dates of their reguiar
appointment to a post in that cadre; provided that if two dates are the same, the person appojptéd
otherwise sr.1all rank senior to the person appointed by initial recruitment.

(3)  In the event of merger/restructuring of the departments, attached departments
or subordinate Offices, the inter se-seniority of civil servants affected by the merger / restructuring
as aforesaid shall be determined in accordance. with the date of their regular appointment to a
cadre or post.] o

18, General Rules.---In all rriatters not expressly provided for in these rules, civil
servants shall be governed by such rules as have been or may hereafter be prescribed by
Government and made applicable to them. ;

19. Repeal.---Th2 Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Trensfer) Rules,1975, arc hereby repecied. . .

1. Substituted for the words “appointment to post in the same Basic Pay Scale in a cadre” by .
' Notification No.SOR.I(S&GAD)4-1/80,dated 17-05-1989. - -

2" Inserted by Notification No. SORI(S&GAD)4-1/80(V.II), dated 04-02-1996.

3. Added by Notification No. SOR-I(E&AD)4-1/80 (Vol. 1) , dated 28-05-2002.
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Rh(nULARlIAlION OF SERVICES) ACT 2017, o

~ (KHY BER PAI\H'I U\I\HWA ACT NO. l OF 2018)

(First publi.\'hed,aﬂgfr haw’n I received the assent of the Govcmor of
the Khyber Pakhtunkhwa in the Gazette of Khvber Pakhtunkhwa,
- (Extravrdinaryjdated the 8" Junuary, 2018 ). '

AN
ACT

10 provide for the appointment and regularization of the services of certain employee.s
appointed on adhoc or contract basis or appointed in certain projects in the Elenientary
and Secondary Education Department in
the Province of the Khyber Pakhtunkhwa.

WHEREAS it is expedient to provide for the appointment and regularization of the services
of certain employees appointed on adhoc or contract basis or appointed in certain projects in- -
the Elcmentary and Secondary Education Department in the Province of the Khyber
Pakhtunkhwy, in the public interest;

Tis hCIbe n.nactui as tr;llows

L Shori title, dpphmtwn and wmmem.emmt ---(1) This Act may be c.alled the Khyber
Pakhtunkbwa  Employees of the Elementary and Secondary E ducatmn Department
(Appoiniment and Rc"ulm 1zation of Services) Act, 2017.

(2) It shail apply to all the employees in the Elementary and Secondary Education
Dt.p‘mmcni as defined in clause (c) ot sub-section (1) of section 2 of this Act. :

3) It shall come into force at once and it shall be deemed to have taken effect
from the date of the initial appointment of the employees as reterred to in clause (¢) of sub-
clause (l) of section 2 of this Act.

2, Definitions.---(1) In this Act, unless the context otherwise requires,-
&) “Commission”  means  the  Khyber - Pakhtunkhwa  Public Service
"~ Commission: ' ' '
b) “contract appomtment” means appoitiment ol u duly qualified persan - )

for u specific -period made otherwise (han in accorddncc wnlh the
prescribed mettiod of recruitment;

{c) "'cmployccs" mean duly quulmcd persons.-




(i) who are appointed as weachers on adhoe or contract basis by the
. Government_after 2013 through Nationat Testing Service 'bup’
docs not include the teachers engaged. on work ‘charge. basis or

who are paid out'of contingencies: o IR

G who are appointed in the projects orr _cthritcl bqsis in'a.éc‘ordanlc’c
with-the project policy; and L
. “(iii)_. . who are aﬁpoinic’d as Junior Clerk in. the 'Elemeﬁtéry and -
* Secondary Education Department by Government after 2013 -
through National Testing. Service; L T T

L

"(d) “Government™ mcané the Government of the Khvber Pakhtﬂnkhvya;

(o) “lawor rule™ means the law or rule for the time being in force governing
" _the selection and appointment of civil servants: -

- . () project” means- -, -

(i) IT/Computer Teachers in Computer Labs Projects in Khyber
, Pukhtunkhwa (Phase-11); e : o

L , N (1} es-tablishmen't_ of five hundreds (500) IT Labs in Govérﬁment
o ‘High and Secondary Schools in Khyber Pakhtunkhwa; and.

(111) els'tablishment::of five hundreds (500) IT Labs in Government
“High Schools in Khyber Pakhtunkhwa (Phase-II1): and '

(8) - “teacher™ means a teacher of primary, middle. sccondary or -higher
S ' . secondary school; ‘ , s

o (2 . The expressions “adhoc appointment™ shall - have the samg mcaniﬁg as
*respectively assigned to them.in the Khyber Pakhtunkhwa Civil Servants Act. 1973 (Khyber
Puakhtunkhwa Act No. XVII of 1973). o , o L

» .. 3. Regularization of services of employees.---(1) Nowwithstanding anything contained

' ~ “in any other law or rules, the employees, who hold posts ill the commencement of this Act
< Mor till 30" June 2017, in respect of the project as mentioned in sub-clause (i) of clause (f)
. of sub-section (1) of section 2 of this Act, as the case may be], shall be deemed to have been

validly appointed on regular basis from the day of the initial appointment; provided that-

) they possess the same quali

fication and expérience- required”for a -
regular post; ' ‘ G e

L, Taserted vide Khyber, Pakhuunikhwa Act No il of 2019,

"




- t
4[rage
.
(1)) they have not resigned from their services or 1crmmalcd from services
©on account of misconduct, mc.fﬁucncy or any other ground, bcforc'
the cominencement of this Act '[:]
{Ptovulcd that expiry of the project as mentioned in sub- clause (1) of
LLlU\L () of sub-section (1) of scction 2 of this Act. shall not be deemed a
ground for non- appomlmu.nt of an employee on ru'ul.u basis undu lhls Act
and] ) :
(iii)  the scryjccv promolion quota of all service cadres shall not be affectcd.
R N (2) ° The xu‘wccx of the cmployecs shall be deemed 1o haw heen rcgul.m/cd only
oo+ “onthe public iuon oi their names in the official Guzette. '
-‘~-'  o 4. Dctcrmination of seniority.---(l) The employees whose service are regulurized
P REA under this Act or in the process of attaining service at the commencement of this Act, shall |
ci e rank junior (o all other employees betonging to the same Cadre, who are in service on

regular basis on the commencement of this Act: and shall also rank junior to such.other

d.nc of .lppumlmcul

TreoL b '(") The seniority imer-s¢ of those employees, whose scrvices are wg,u]an/cd
" undcl thu ALt within the Cadre. shall be dcluuunui on the busis of their CONLNUOUS SCIvice

St ooin Cdd:e

) ~ Provided that if the date of continuous service in the case of two or more
cmplovcec 18 the same, me cmployec older in age shall rank senior to the younger one.

- Overndm" effect.--- ‘Notwithstanding anything to the contrary ‘contained in any
other law or rules for the time being in force, the provisions ot this Act shall have an

" overriding effect and the provisions of any such law or jules to the extent ot mconslstencv to
‘this Act shall cease to have effect. :

chinu.d vuic Khyber P.xkhlunl\hw' .»\u No. Ii ol 7(}19
 Taserted vide l\hyhcl l'.Akl)lunklm.l Act ‘No. ot 2009,

i . ' . ::'.- R ' L R -t . R \

- persons, if any, who, in pursuance of the, recommendation of the Commission made before - -
the « mnmcmcmcnl of this Act, are to be appointed 1o the Cadree, irrespective of their actual’
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13 -"I"OISISI'ITI(.’MM
Elemengry & Secondary Education Department Notification No SO(S/FIE& SED/ Dir U Die "
. t r
JDated: 1 ’0"/"01.\ Services of the following (379) Primary School Teachers of Sub- Divisi obn lppﬂ/d o
regulan
nppomlcd w.et, (0‘ 05-2014 1 23-06-2017) through NTS on adhoc/contract basis, arc hercby regu "
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Y -.~!-'.' K . - R .
Y e e - Daue ol ] .o
R - o Tous , .
P "‘-. s .o JM .| AppOwder | 1areng . g:.m s e d .
"{Ne {'NTS k.\n r..- Name  * - AddresUC 200 Name of School No& Usie | ovef charpe | cads
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LM N B ; i : i Gr's CHUMKA ¥s72-7v ) L :
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BT IR PR S a JA - 151279 , . S P
N B R AT v | SANIR HAWAN GANORI 104.37.] GPS KARDORAI | 37572014 03.08-14 § 232w 1we? o,
-] e T - | MUJLAMMAD - -1 857279 i i g
D v{ 483201271 1IASSAN OANORI - 10135 | GPS SORI PAW | M572014 U30%.14 | INaTag Jami? 4 NE
o E R 137319 .
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ppointment, Dceputation, Posting & Transfer of

A Bm)’)c lssued from timeto lime by the Govemment, . -

77 L Their services skal be considered regular and they shafl be eligible for pension /

’d:ﬁwlon, of GP Fund in terms of the Khyber Pukhturikhawa Civil Scrvant Act, 1973
dsdmended in 2013,

C. .3 They shall possess the same"qualification and experience rv.équired for the regular post.

"5, Their regularization shall not affect the promotion quota of existing holders of -poS;s

: - in réépective service cadres.

6. .The regularization shail not be in favor of those, who have not taken over charge or

o e have remained absent from duty or resigned from service and also not for those who

arc.under disciplinary proceedings.

y .-*".:.. - 7. The Emplovees whose services regularized : under the Kliyber Pukhtunkhawa

., - ; ' '.'ngﬁla:izatic-n of Services) Act, 2017 ( Khyber Pukhwinkhawa Acy No.l of 20H'§)or in

L E}nplogccs of Elcmcrita,ry and secondary Education (Appointment and Regularization

of'services) Act, 2017 (Khyber ?uk'hlunkhawa Act No.! of 2018) shall fank junior to

A4 . 2l civil' servants belonging to the: same service or,cadre. As the case muy be, who are

* i servige on.regular basis on the commencement of the Khyber Pukhtunkhawa
. Employzes of Eldmentary And. secondary  Education (Appoiniment and
Regular.zation of services) act, 2017 (Khyber Pukhtunkhawa Act Na.!| of 2OI§) and

,.:_; + shall also junior to such other persons, if any, who, were appointed on regular basis w

the respective service or cadre before the commencement of this Act, immespective of
their actual date of appointment. o -

.
T
T

o + the.same service or eadre, shall be determined an the basis of their merit position ‘in

{37 L such service or ¢cadre..

| o
¥

Sk ¥

wSl s previded that if the date of Tnlinuous services.in the case of two ur mare employees
or ‘

(AR sis.he.same, the e¢mployce older in age shall be rnked senior 10 the younger one.
3 g W L B - ! .. . -
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ADO (P) Establishment Page 12 0f 13

<
fat .

- teather, Instructols & Doctors) Regulatory act. 2011, and such rulcs ¢ répulntions -

8 The seniority inter-se of tiu:l cmploycés. whose are regularized under this Act within -
< .

N ’ » -y . N . . T . . . . . .
) ':;;9 Thair, seriority, shall be, determined on the basis of their continuous senviee in cadre,
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