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Mr. Zar Zarmin Khan, PST BPS-12, GPS Nala, District Dir Upp’e”r*"“'g"'—‘}j

...... (Appellant)

Versus

1. Secretary of Elementary &Secondary Education Department, Government of
Khyber Pakhtunkhwa Peshawar.

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar. '

3. District Education Officer (M) Dir Upper.

(Respondents)

PARA WISE COMMENTS ON& FOR BEHALF OF
RESPONDENTSNo.1, 2& 3.

Respectfully Sheweth:-
PRELIMNARY OBJECTIONS.

1. That the Appellant is not an “aggrieved” pefson with the meaning of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.

2. That the Appellant has got no cause of action /locus standi to file the instant

appeal because the Appellant did'not come on merit.

That the Appellant has not come to this Honorable court with clean hands.

That the Appellant is estopped by his own conduct.

That the instant service appeal is badly time barred.

That the appeal is barred by law and limitation.

That the appeal in hand is barred by relevant provision of Law/Rules/Policy
in field. :

ON FACTS.

1. Para -lof the facts is correct that the appellant was appointed as PST vide

NV ke

appointment order dated 05-03-2016 on ad hoc /temporary basis for a period

of one year.
2. Para- 2ofthe facts is correct that regularization Act2017 was promulgatéd '

for the employees of the Elementary & Secondary Education Department.

3. Para-3 of the facts is also correct, need no further comments.



4. Para-4of the facts is correct, furthermore, as per advertisement in the year
2015, the appellant was appomted as PST v;de appointment order dated 05-
03-2016 having marks/merit 92.8, while after promulgation of the
regularization Act 2017, for the employees of the E&SE Department, he has
been placed in the seniority list accordingly as per section 17 (Part-vi)
Seniority of the Khyber Pakhtunkhwa civil servants (Appointment,
promotion, and transfer) rules 1989.

(“Part-vi) Seniority.

17. Seniority. --- (1) the seniority inters se of civil servants [appointed to

a service, cadre or post] shall be determined. ----

(a) In the case of persons appointed by initial recruitments, in

accordance with the order of merit assigned by the commission
[or, as the case may be, the Departmental selection committee;].)

Thus, as per the rules ibid, the appellant has been placed in his right position

in the seniority list. (copy of the relevant page of the APT Rules 1989 is

attached as “A”, Copy of the appointment order dated 05-03-2016 is

attached as “B”, Copy of the regularization Act 2017 is attached as “C”,

Copy of the regularization order dated 21-03-2018 is attached as “D”),

5. Para-5of the facts is correct that the appellant has been placed in the
seniority list on the basis of the merit as per section 17 (Part-vi) Seniority of
the Khyber Pakhtunkhwa civil servants (Appointment, promotion, and
transfer) rules 1989. Furthermore, terms and condition No.9 of the

- regularization notification dated 21-03-2018, as for those candidates whose
are having same merit position in their first appointment order.

6. Para- 6 of the facts needs no comments.

7. Para-7 of the facts pertains to record.

8. Para-8 of the facts needs no comments.

GROUNDS.

A) In correct, hence denied. The respondent always follows rules and policies
in letter and spirit, whereas the seniority list ibid has been determined on the
basis of the merit as per section 17 (Part-vi) Seniority of the Khyber

Pakhtunkhwa civil servants (Appointment, promotion, and transfer) rules 1989.

B) Inborrec_t, hence denied. The appellants have been treated as per law and

rules:




C)Incorrect, details have kzeen submit‘;ed in the facts above.

D) Correct, the appellant‘hés been placed in the seniority list asz perlrules,

E) Incor;‘gct, d¢tails have been submitte(i iﬁ the facts above.

F) Legal, however the respondents éléo seek permission for additional grounds

during arguments.

PRAYER.

In the view of the above made submis$ion, it is requested that this Tribunal may
very graciously be pleased to dismiss the instant service appealj, with cost in

favor of the Respondent Department.

! (Motasim Bill ah)

Secretary, |
E&SE Peshawar
Respondent No. 1

o
(Ms. Samina Al
Director, | i
 E&SE Peshawar f
Réz)ondent No.2 |
]

(Abdur Rahman)

District Education officer (M) =
District Dir Upper f
Respondent No. 3
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...... (Appellant)
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1. Secretary of Elementary & Secondary Education Department, Government
of Khyber Pakhtunkhwa Peshawar. |

2. Director, Elementary and secondary Education Government of Khyber
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3. District Education Officer (M) Dir Upper.
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Affidavit

I, Mr. Abdur Rahman District Education Officer

District Dir Upper do hereby solemnly affirm & declare on oath that the whole
contents of the instant para wise Comments are true & correct to the best of my
knowledge and belief. It is further stated on oath that in this appeal the answering
Respondents have neither been placed Ex-Party nor their defense has been struck

- off/ cost.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appéal No. 2397/2023

Mr. Zar Zamin Khan, PST BPS-12, GPS Nala, District Dir Upper
...... (Appellant)

Versus

1. Secretary of Elementary &Secondary Education Department, Government of

- Khyber Pakhtunkhwa Peshawar. | ,

2. Director, Elementary and secondary Education Government of Khyber
Pakhtunkhwa Peshawar.

3. District Education Officer (M) Dir Upper.

(Respondents)

AUTHORITY LETTER

[, Mr. Abdur Rahman District Education Officer District Dir Upper do
hereby authorized Mr. Syed Alamzeb Shah Assistant Litigation Officer

of this office for submission of Joint Para wise comments in Service

Appeal No. 2397/2023

Case Titled: Zar Zamin Khan, PST BPS-12, GPS Nala, District Dir
Upper Vs Government of Khyber Pakhtunkhwa& others fixed for
hearing on 22-12-2023, hence, an authority letter is hereby issued in

favor of the above-named officer.

(Abdur Rahman)
District Education officer (M) -

- District Dir Upper

Respondent No. 3
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7 37 ndded by Notification No. SOR-I(E&AD)4-1/80 (Vol. 1v) , dated 28-05-2003.
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. promoted first shall rank senior to the person promoted subsequently: provided that junior person
~ shall not be deemed.to have superseded a senior person if the case of the senior person is

deferred for the time being for want of certain'information or. for Incompletion of record or for any

* other reason not attributing to his fault or demerit.

- Explanation-III.---A junicr person shal be deemed to have’superseded a senior person-
onty. if both the junior and the senior Par=ons were considered for the higher post ard the junior
person was appointed in preferénce to the senior person.. T e R

(2 ; -Seniority in various ,cadrés of civil servents apbointe'di by initial fec,rpit'me‘:'.:'w):s‘;'-a-
viz those appointed 'otherwise shall be determined with reference to the dates of their regular -
_appointment to a post in that cadre; provided that if two dates are the same, the person, appoipted

. othenvise sga.ll rank senior to the person appointed by initial recruitment. - ‘

() . In thé event of -ﬁiel‘gér/'kégétructuririg of the departments, ‘attached '-e'partments '
" or Subordinate:Offices, the inter se seniority. of civil servants affected by the merger / restructuring -
as aforesaid shall be determined in accordance with the date of 'thelr reguiar appaintment to a -

" cadre or post.}.

18. "~ General Rules.-In all matters not expressly provided for in these-Fules, cvi
servants shail be governed by such rules as have beeii or.-may -hereafter be prescribed by
- Govefnment and made applicable to them, = - : ) Lo

‘ 19. Repeal,---Tha Khyber Pakhtdnkhw’a Civil Servants (Appointment, Promotion a'nd, '
. Trensfer) Rules, 1975, arc hereby _repcrlg_c!. e - . :

VoL L -

1. .Subsfﬁéﬁ'tvd"for'thc. words "apbointmenf to post in the samé 8a§ic Pay-Scéle in .a":cadre?f by
" - Notification No.SOR.J(S&GAD)4-1/80,dated 17-05-1989. oo e o
2 .. Inserted by.Notification No. SORI(S&GAD)4-1/80(V.1II), dated 04-02-1996. . Ce

'*?(Vﬂ seﬁ}fﬂ{}fs {Appp!nrmenr, Promotion and Transfer) Rutes, 1989 . 1377
' -, ‘Senlority,---(1) T‘"h;senion inter ' te ' ) servi R
‘ Dt 4 se of civil r . R
T ‘ cadri or post] shalt be determined,-- -~ - ty Civt secyants. fappomted to..f‘."sffzf_v_lcﬁ_.-..___...
(@)~ in the case of persons”appointed by .initial recruitment, in accordaice with the =~
- order of merit. assigned by the Commission- *for;as the case may. be, the
Depa.rtme‘n,t.al Selection Committee;] provided that persons selected for
- .aDDOmtment to post In an earlier selection shall rank senlor to the persons
', selected in a later selection; and . o , e ey
(B) ™ In the case of civil servants appointed otherwise, with- reference to the dates of
‘ thelr continuous regular appointment in the .post; provided that civil servants
selected for promotion to a higher post in orie batch shall, .on thei promgtion to
the higher post, retain their inter se seniority as in the lower post. -~ .
Explanation-1.---1f a junior ‘,'persoh«'m;a.' lower post is~-promoted to a higher post TN
temporarily a'n_ the public interest, .even though continTing later permanently in the higher -post, it
would not adygrsely“effect'the interest of tils ‘seniorsin ﬂxation’..o,f,his&enimrty'in the higher post. - .
L fxp/,ébat/on&!.-’-ifa.junior"person in a lower post is perncéteB to 2 higher post by R s
o superseding a-senior ‘person and subsequently that senior. persan is also promoted the person- S

. - .

A
e a o s
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“ [ THEKHYBER PAKHTUNKHWA EMPLOYEES OF THE ELEMENTARY AND
.. i - SECONDARY EDUCATION DEPARTMENT (APPOINTMENT AND
VIR . REGULARIZATION OF SERVICES) ACT, 2017.

SRl T (KHYBER PAKHTUNKHWA ACT NO: 1 OF 2018) -

. B (First published after having received the assent of the Governor of
o - ' the Khyber Pakhtunkivwa in the Gazette of Khyber Pakhtunkhwa,
(Extraordinary)dated the 8" Junuary, 2018 ).

; ‘ : AN
- - ’ ' A CT

< 1o provide for tlze'appuinmtem and regularization of the services of certain employees
. appointed on adhoc or contract basis or appointed in certain projects in the Elementary
E ' and Secomdary Edlucation Departmens in ’ S
the Province of the Khivber Pakhiunkinva.
S WHEREAS it is-expedient to ‘pmvidc for the appointment and regularization of the services o
- of certain employees appuinted on adhoc or contract basis or appointed in certain projects in’
--the: Elementary and/Sccondary, Education Department in the Province of the Khyber
Pakhtunkhwa, in the public interest; .-~ ' ' ‘

It is hereby 'cna‘c:lc.d as follows:

~.4.  Short title, npplicaliun and commencement.---(1) This Act may be called the Khytseg "' ’
Pakhtunkhwa  Employees . of the Elementary and Secondary Education Department

(Appoiniment z_md Regularization ofScrvices)},Acm, 2017. : o . TN

.- (). Tushall apply to all the employees in the Elementary and Secondary Education -
: I_)e'p:u'tmem. as defined in clause (c) (&Ub-section (1) of section 2 of this Act. '

- . 4 . » . ags
.7 (3) It shall come into“force at once and it shall be deemed to have taken effect .
from the date of the initial appointment of the employees as reterred to in clause (¢) of sub- =
* clause (1) of section 2 of this Act. ) ’

v

2.7 - Definitions.---(1) In this Act. unless the context otlicrwise requires, -

- (@) “Commission” means thc Khyber Pakhtunkhwa Public *Service
. Commission; T
© by “contract appointment” means appointment of duly qualified’ person .
T S for a specific period made otherwise than in accordance with the ..
“,-”r.- B L .. prescribed method of recmi[m.em;. ' e Do e e

- (c) “c_inplbyccs”;mczm duly qualified persons.-

[




&

(1) - who arc appointed as teachers on adhoc or.contract basis by the
Government after 2013 through National Testing Service but

~who are paid out of contingencies: |

(1) who are appointed in the projects on contract basis in accordance
: with the project policy; and -

Gi) - who are appointed s Junior Clerk in the  Elementary -and

through National Testing Service:
(d) “Government™ means the Government of the Khyber.Pakhtunkhwa;

(e} . “lawor rule™ means'the law or rule for the time being in force governing
s theselestion and appoistment of civil servants: : L

() “project” means.-

(i) IT/Computer :"!'cachcrs in Computer Labs Pm}ccts in Khyber

Puakhtunkhwa (Phase-11);

- (i) - establishment of five hundreds (500) IT Labs in Government
o High and Secondary Schools in Khyber Pakhtg_nkhwa; and

(i) cstab_lishmeﬁt of five hundréds (500) IT Labs in GoVemment.'

_High Schools in Khyber Pakhtunkhwa (Phase-III); and

(8)  “teacher” means a teacher of primary, middic. secondary or higher
secondar){ school. . . : .

. “(2) The expressions “adhoc appointment” shall have the. same’ meaning as
respectively assigned to them in the Khyber Pakhtunkhwa Civil Servants Act, 1973 (Khyber
Pakhtunkhwa Act No. XV of 1973). ‘

3.7 Regularization of services of employees.---(1) Notwithstanding anything éohlaincd
_in any other law or-rules, the employees, who hold posts till the commencement of this Act”
'rlqr':ill 30™ June 2017, in respect of the project as mentioned in sub-clause (i) of clause (f)

of sub-section (1) of section 2 of this Act, as the case may be], shall be deemed to have-been

0 validly appointed on regular basis from the day of the initial appointment; provided that- —

(i) they possess the same qualification and experience required: for a
regular post; ' . . e

" Inserted \fidb Khyber Pakhiunkhwa Act No. {1 of 2019,

" does not include the teachers engaged on work charge basis or

© s a3 1

- Secondary Education Department by Government after 2013



(1) they have not resigned from their services or terminated from services
on account of misconduct, mcfﬁucncy or anv other oround before
the commencement of this f\C( [ | ! :

*[Provided that expiry of the projucl as mentioned in sub-clause (i) of
clause (f) of sub-section (1) of section 2 of this Act. shail not be deemed a

and|

. (iii) - the service promotion quota of all service cadres shall not hc-aiffcclcd.

T . () Thu services of the cmployces shall be deemed to hcl\t. bcen rcgulan/cd only
.. onthe pubhmuon of their names in the official Ga7ette

4. Dctu’mmatwn of scmontv ---(1) The cmployccs whose service are rcguldmed

under this Act or in the process of attaining service at the commencement of this Act, shall

rank junior (o all other employces belonging 1o the same Cadre, who are in service on

regular basis on the commencement of this Act, and shall also rank junior to such other

persons, if any. who, in pursuance of the recommendation of the Commission made before

' the commencement of this Act, are to be appointed to the Cadre, irrespective of their a¢tual
dalc of appmnlmcm

(2) I‘he seniority inter-se of those employees, whose scrvices, are m,uldmed

-under this Act within the Cadre. shali be dclcx mmcd on the basis of their continuous service .

in ( adre:

e © .+ Provided that if the date of coniinuous service in the case ot Wo or more

g cmpluvccs 18 the same, the cmptnvcc older in age sh.nll rank senmor to the youngcr one.

s HS‘..' Overrldlnﬂ effect - \'mmthsmndnw anything to the contrary contained in any

““other law or rules for the time being in” force, the provisions of this Act.shall -have an-

overriding effect and the provisions of dm such law or rules to the extent of mconslslem.v to
this Act shall cease to have efﬁ.u :

" Replaced-vide Khyber Pakhtunkhwa Act No. 11 of 2019,
* Inserted vide Khyber Pakhtunkhwa Act No. 1 of 2019.

ground for non-uppointment of an employee on regulir basis under this Act;”
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'~\u 5 8 The suliorlly Inter-st ‘of the t.mp!uyt.cs. whosc ure regulurized undur this At within -
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g
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’
. .

Y Mhew wrvlccs shull- be
3 They ahnl po\bus the
o Ther se r\twb urer

.

such :u.rvlt.c or cudru.

+

THew services shell be governed Dy (he Khyber 1

ukhlunkhuwu Clvil ‘n.rvnnls Ac.l
1973, the K

. llybcn Pukhtunkhowg (Appointment,- l)cpulullon. l’os(lm, & Vranster of
tcucher, In.slrm.lon ‘& Doctors) Regululory wet, 2011, and such rul
as iy oe issued from thie to tine by the Oovc.rnmcnl

considered regulur und lltcy shull be. ollull)h, for nension 7

dgdm_ wn ol GI* ¢ und in tuma of tie Khyber !'ukhlunkhuwu Civll Sc'vunl Acl
i amended in 2013, '

us und r(.[,ult.hons

sume gualiticotion nnd expericnee required for the rc-oulur post..
liuble to termination on one month notice from either side, in ¢

Tl :un;,nul:on without noliu., their one month puy/ullowunu.s shulf be
L:on.umwnl

llbL

S.
W sespeetive service cadres,

AN Ihwa.pulmmmou slialt not be in fuvor of those, who huve not tuken over Lhm;,c or.
- have u.mmmd wbrent fromy duty ‘or resigned lrom scrv!u: nnd ulso not for those wilo
un..undc: disciplinory | proccedings, ‘ : ’

Fhe, i mployucs wllqw sgrvicey- m,ulurlzed undt.r the Khybur Pukhtunkhuwar
metuyccs ol the Clementury * &  Ses :ondury Cduculion {Appointment und
Rn.;,ulurmuion of bcrvuccs) Acl; 2017 ( Khyber I’ukltlunkl:uwn Acl No.l of 2018) or.
‘i the process of stiuining service ol (he' uommcnwmcnl of’ Khybor l’uLluunLhuwu
melu yeus ul l.lum.nlury ynd sccondury Gducution {Appointmont and Rogulurization
Yol :.mnu.s) ‘Act, 2017 (Khybcr Pukhtunkhaws Act No.l of 2018) ghull runk junior to
_ull civil servants bciongin&, o the sume service or cadre. As the cuse muy be, who urg
in~service on reguldr busis on the commencement of the Khybur Pukhtunkhowa
meloyccs of . Elementary And swondury Education (Appointment
Rcbnlnru.ullon ol ;uvnccs) uel, 2017 (!(I\ybur Pukhtunkhswu Act No.! of 2018) und .
almll nlao]unlor (o sych other persons, 1 uny, who, were appulnted on r(.;,ulur busis 10~
" lhe ruapu.livu service or cudrg belore the commencement of ths ‘Act, lrrcspuuwc ol
.. their uctunl'dute of'w pomlmu\l -

. [y

“the aumc survlu, or Ludrc shull bc delermined on the busls of lhulr merit nos:lrun m

9 Their scnlorlly shull'be determined on the busis of their conlmuuus su:wct. in wdn.
provided thatIf the dute of"contlnuous services !n the cuso of' Iwo ‘& more cmployu.s
'; s lllc sunae, the. cmployuc ‘older In u;,c bhull be runkcd scnlur to the yuunl,u one,
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