'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal N0.373/2019

Date of Institution ... 18.03.2019
Date of Decision 07.12.2020

Sadam HUssain Ex-Naib Qasid Office of Director Fisheries Newly Merged
Areas (Esrstwhile) FATA, Warsak Road, Peshawar.
' (Appellant)

VERSUS

1. The Secretary Agriculture, ALivestock, -Dairy Development & Fisheries
Department Government of Khyber Pakhtunkhwa Civil Secretariat Peshawar

“and three others. .
(Respondents)

Present:
- Amin Ayub, _
Advocate - For appellant.
Zara Tajwar,
Deputy District Attorney For respondents.
ROZINA REHMAN ... MEMBER (J)
ATIQ-UR-REHMAN WAZIR - ... MEMBER (E)
M

. ') ROZINA REHMAN, MEMBER: Appellant Sadam Hussain was a Class-IV

employee in the ofﬁce of erstwhile Director Fisheries FATA. He was

terminated from service vide order dated 15.11.2018. It is the Iegality and

v 7//7 validity of this order which has been challenged by him in the present service
b .

appeal filed U/S 4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974.
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2. Brief facts of the case are that appellant being eligible and qvualiﬁed,
applied for the post of Naib Qasid through Employment Exchange, who was
selected by the Departmental Selection Committee and was then appointed
as Naib Qasid on 18.01.2018 in the office of erstwhile Director Fisheries
FATA. He then submitted his arrival report according to law and sfarted
performing his duties. It was on 30.01.2018 when his appointment order was
withdrawn by the then Director without assigning any reason. He preferred
departmenfal appeal on 22.02.2018 which was allowed and the appellant
was reinstated into service with all back benefits vide order dated
12.03.2018. It was on 15.11.2018 when his services were terminated again
without observing mandatory provisions. Being aggrieved from the said
order, he filed departmehtal appeal on 26.11.2018 which was not responded

to, hence, the present service appeal.

3.  Learned counsel for appellaht contends that the appellant was not
treated in accordance with law, rules and policy 6n the subject and he was

dealt with in violation of Article 4 & 25 of the Constitution of Islamic Republic

of “Pakistan 1973. He ‘submitted that he was appointed on the
recommendation of Departmental Selection Committee properly constituted

by the competent authority after observing all the codal formalities. He
argued that no irfegularity was pinpointed in the process of selection of the
appellant in ‘the office order .dated 10.04.2018. He argued that he was
1,:9 terminated from service on the same set of allegations on which the
7 . appointment order of the appellant had earlier been withdrawn and lastly, he
/Z/‘w submitted that wh'ere major penalty is proposed then a regular inquiry is to
be conducted but in the instant case, no inquiry was conducted and he was

not afforded-an opportunity of cross-examining the witness. In the case in
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hand, a summary ingiiiry was cof¢luded’ in' an irregular manner and the

appellant was illegally terminated from service.

4. Conversely, learned D.D.A submitted that éome CIass-IV posts were
lying vacant in the office of respondent department and proper approval for
constitution of Departmental Selection Committee was taken but
Departmental Selection Committee neither interviewed nor carried out any
test. She submitted that no one appeared before the committee and no one
qualified any Atest/interview, therefore, the  appointment ordér bf the
appellant being illegal, was withdrawn/éancelled. She submitted that as the
reinstatement order was illegal, therefore, appointment order was withdrawn
on the recommendation of inquiry officer and that termination orders dated
15.11.2018 were under the light of inquiry conducted by the inquiry
committee constitljted by Additional Chief Secretary FATA and as the case
was not related to the inefficiency and misconduct of the appellant rather it
was related to illegal initial éppointment as irregularities made in the
appointment of appellant, therefore, inquiry officer found appointment
process irregular Aand unlawful, against merit and transparency. She,

therefore, requested for dismissal of the instant service appeal.

5. It is an admitted fact that initial recruitment to a post which does not
fall within the purview of the Commission, shall be made on the

recommendation of Departmental Selection Committee as per Rule-10 (2) of

‘the Civil Servants (Appointment, Promotion & Transfer) Rules, 1989. It is the

case of the appellant that he was appointed as Naib Qasid (BPS-03) on the

), Proper recommendation of Departmental Selection Committee vide'order

dated 18.01.2018. As per record, a proper Departmental Selection

Committee was constituted by the competent authority but minutes of
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Departmental Selection Committee were not produced by the appellant in
order to show his appointment in accordance with rules and regulation. As
per recofd, his appointment order was cancelled on 30.01.2018 where-after
he filed departmental appeal which was accepted and he was reinstated from
the date of cancelation of his appointment order with aI»I back benefits on
10.04.2018 and his sefvices were once again terminated being irregular,
illegal and void ab-initio on 15:11.2018 in pursuance of recommendation of
inquiry officer on account. of non-observance of proper procedure.and non-
fulfillment of codal formalities during recruitment process. From the record, it
is eviden;c that one Muhammad Shafi Marwat was nominated as Chairman of
the Departmental Selection Cqmmittee for appointment of vacant post of
Class-IV employees and as per record, a letter was issuéd to the Manager
Employment Exchange Peshawar on 08.01.2018 to do the needful under the
Government policy. A letter received from -Manger Employment Exchange
Peshawar whereupon it was advised to the concerned to advertise these
posts but that advice was not taken into consideration and the present
appellant alongwith others were directly appointed without any
advertisement in the leading newsbaper as well as without recording minutes
of the Departmental Selection Committee, therefofe, the appointment orders
were cancelled buf departmental appeal was filed before the Secretary and
as per record, all appointments including the appointment of appellant had
been allegedly made on the directions of the appellate authority, therefore,

appeals filed before th‘at authority were accepted and the appellant

1
% alongwith others were reinstated into service but again that order was

cancelied.:f-after conducting proper  inquiry and record shows that the
Chairmah of the D.S.C had been pressufized for reinstatement of the

appellant but that order was not complied with. In the instant case, codal
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formalities were not complied with. The Manager Employment Exchange was
right on giving advice to éhe concerned authority for advertisement in the
leading newspaper. The Departmental - Selection Committee never
- interviewed the appellant and minutes were not recorded. The present
appellant alongwith others were issued appointment letter just on the
direction and pressure of high-ups, which is evident from the record available
on file. As the‘appointment was not made in accdrdance with law and there
were irregularities 'in the process of appointment, thereforé, his service was
rightly terminated. The instant case is a fit case of nepotism.and favoritism
where just few persons were obliged against the public at large by not
advertising the relevant post in the leading newspaper or by requisitioning

the relevant record from the office of Manager of Employment Exchange.

6. In view of above, the present service appeal is dismissed. With no

order as to costs. File be consigned to the record room.

ANNOUNCED.
07.12.2020

M ur Rehman Wazir)

Member (E)




- 07.12.2020

Appellant present in person.

Zara Tajwar learned Deputy District Attorney for

respondents present.

Vide detailed judgment of today of this Tribunal placed on
file, instant service appeal is dismissed. With no order as to

costs. File be consigned to the record room.

ANNOUNCED.
07.12.2020 -

\_J

(Atig-ur-Rehman Wazir)
Member (E)




"16.09.2020 Junior counsel for appellant present. . N N
Mr. Kabirullah Khattak (leam\e(“i Additional Advocate ;
General for respondents present. |
Former requests for adjournment .as senior counse! is :
busy in meeting. Adjourned. To come up for ‘,arg.un{e;r(l.ts ,
on 14].11.2020 before D B. ' S o=

Ce ' (Atiq ur Rehman Wazir) - (Rozina Rehman) -
: Member (E) ~Member(J).
o
19.11.2020 Appellant with counsel present.

Zara Tajwar learned Deputy District Attornéy alongwith

Amin Jan A.D for respondents present.

Arguments heard. To come up for order on 07.12.2020
before D.B.

I —

(Atiq ur Rehman Wazir) (Rozina Rehman)
Member (E) Member (J)
A

o



'é&. -2020 N Due to COVID19 the case is adjourned to
’ 1 s Z /2020 for the same as before
17.07.2020 Due to COVID-19, the case is adjourned to 22.07.2020
| - for the same.

: 22.0 g 2020 Counsel for the appellant and Mr Zlauliah DDA a!ongwrth
S Amin Jan, A.D for the respondents present,

: - To come up for arguments alongwith connected appeal
|- No. 521/2019 on 16.09.2020. before the D.B.

(Attig-ur-Rehman)
- Member
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06.03.2020

" Counsel for thé-*-appellant present. Addl: AG
alongwith Mr. Amin _jan, Assistant Director for
respondents present. Learned counsel for the appellant
seeks adjournment. Adjourned. To come up for
arguments on 06.05.2020 before D.B.

Member Member




20.11.2019 Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Learned counsel for the
appellant submitted rejoinder and requested for adjournment for

arguments. Rejoinder is placed on record. Case to come up for

arguments on 24.12.2019 - " before D.B.

: «
f;ﬁ“"' /v
(Hussdin Shah) (M. Amin Khaﬁ;ndi)

Member : Member

24.12.2019 Appellant in person present. Mr. Zia Ullah learned
Deputy District Attorney present. Appellant seeks
adjournment as his counsel is not available. Adjourn. To

come up for arguments on 13.02.2020 before D.B.

Wer Member
13.02.2020 Appellant alongwith his counsel and Mr. Muhammad Jan,
Deputy District Attorney for the respondents present.

Adjournment requested. Adjourned to 24.02.2020 for

arguments before D.B.

(HusiSBm Shah) (M. lﬁm\undi)

Member Member

24.02.2020 Learned counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General alongwith
Amin Jan A.D present. Learned Additional Advocate
General requested for adjournment. Adjourn. To come up

for arguments on 06.03.2020 before D.B.

Member Member
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- 28.08.2019

L
$25.09.2019

Appellant in pe%son present. Mr. Kabirullah Khattak
learned Additional Advocate General alongwith Mr. Asif
Superintendent for the respondents present and seeks
time to furnish written reply/comments. Adjourned. To

come up for written reply/comments on 28.08.2019 before

i

Member

S.B.

Junior to counsel for the appellant and Addl. AG alongwith
Muhammad Asif, Superintendent for the respondents present.

The representative of the respondents requests for further

" time to submit written reply. Last opportunity is granted to the

respondents for submission of requisite reply/comments on
25.09.2019 before S.B. \\

Chairman

Counsel for the appeillant a'r)d, Addl. AG alongwith Amin
Jan, AD for the respondents present. _ ’

Parawise comments on behalf of respondents furnished
which are placed on record. The appeal is assigned to D.B for
arguments on 20.11.2019. The appellant may submit rejoinder,

W~

Chairman

within a fortnight, if so advised.
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05.04.2019

hsitAd

20.05.2019

C-S:'.:) Fee -

RN e e

Cougsgl for the appgllant present. Preliminary arguments heardf‘,é

and case ﬁl‘e‘%érused. Learned counsel for the appellant argued that he was
appointed as Naib -Qa_ssid after fulfillment of codal formalities vide -order
dated 18.01.2018. However, the said ordéf wés withdrawn on 30.01.2018
without any jﬁstiﬁcation. He filed departmental appeal on 22.02.2018,
which was accepted and reinstated in service with all back benefits vide
order dated 12.03.2018. Upon reinstatement, he continued to perform
duty. Again vide order dated 15.11.2018, services of the appellant were

terminated, which again forced him to file departmental appeal on

26.11.2018, which remained- unanswered, hence, the present service .

appeapi. Action of the respondents is arbitrary, illegal and unlawful. It is.

also ;fhit by Article-13 of the Constitution, that no person shall be

\C“ L REDLE g toiaeenles &
YN ;

prosecuted or punished for the same offence more than once.

~ o7 o

Points urged need consideration. Admit, subject to deposit of |
security and proéess fee within 10 days, thereafter, notices be issued to the -

respondents for written reply/comments for 20.05.2019 before S.B.

k2

(AHMAD HASSAN)

MEMBER

Clerk to counsel for the appellant present. Written reply not
submitted. Ibrar Ahmad Assistant representative of respondent

department present and seeks time to furnish written

reply/comments.  Granted. To come up for written

reply/comments on 02.07.2019 before S.B.

ember -




Form- A _
FORM OF ORDER SHEET
Court of
Case No. 373/2019

S.No. | Date of order Order or other proceedings with signature of judge
proceedings '
|
| 1 2 3
1 18/03/2019: e The appeal of Mr. Saddam Hussaln presented today by Mr.
" | Khaled Rehman Advocate may be entered in the Institution Register and
put up to the Worthy Chairman for proper ofder please.
: | REGISTRAR 1 97 3] ’9
5. %]c&\ 19 This case is entrusted to S. Bench for prelummary hearing to be

put up there on OS/W,) 1<{
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Service Appeal N 0.7_3/2019

Sadam Hussain.......co.oooeviiiiiiiiiiiiiiiiiiinninnn Appellant

Versus

The Secretary Agriculture an another ..........Respondents

INDEX

S.# Description of Documents Date Annexure| Pages

1. | Memo of Service Appeal 1-5

2. | Domicile Certificate A &

3. | Employment Registration Card 7
Letter for approval from competent

4 authority for initial recruitment 03.01.2018 C 6

= Letter regarding constitution of

> Departmental Selection Committee 08.01.2018 b q

6. | Appointment order of Pctitioner 18.01.2018 E {o

7. | Medical Fitness Certificate F {1

8. | Arrival Report G ~ ]

Y. | Extracts from Service Book H 13 ~ 14

10. Or(.lctr thereby a{)p()mtmﬂtl order of 30.01.2018 { )
Pctitioner was withdrawn

11. | Departmental Appeal 22.02.2018 J [ &

Datitt e inct: H

2. Ord.cr of Petitioner’s rcinstatement into 12.03.2018 K ‘q -2
service

13. Reinstatement order issued by the 10.04.2018 L 223
Department .

14. | Impugned order 15.11.2018 M QY

15. | Departmental Appeal 26.11.2018 N a5 -4

16. | Wakalat Nama

Dated: 13 /032019

Off: Tel: 091-2592458
Cell # 0345-9337312
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‘ BEFORE THE KHYBER PAKHTUNKHWA SER\}ICE TRIBUNAL PESHAWAR

Service Appeal No3 72 12019

we
r pakhtuk ihi
'K"g,c?'sicc Tribunid

| . ry No.
Mr. Sadam Hussain Dia

Ex-NabQasid B Wp7

Office of Director Fisheries

Newly Merged Areas (Erstwhile) FATA, s

Warsak Road, Peshawar..............ooooi i e Appellant
Versus

1. The Secretary

Govt. of Khyber Pakhtunkhwa,
Agriculture, Livestock & Dairy,
Development and Fisheries Department,

Civil Secretariat, Peshawar. . o /
/ 2. | ~

The Secretary,
Production and Livelihood,
(Erstwhile) FATA, Warsak Road, Peshawar.

3. The Additional Chief Secretary
The (erstwhile) FATA, Warsak Road, Peshawar.

j4. The Director
Directorate of Fisheries,
File dto—day Newly Merged Area Warsak Road, Peshawar.. <........ Respondents

,ej}rc} bFRVlCE APPEAL UNDER SECTION-4 OF THE KHYBER

|

|

!

|

PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE

i IMPUGNED ORDER DATED 15.11.2018 PASSED BY RESPONDENT NO.4

| WHEREBY THE SERVICES OF THE APPELLANT WERE
TERMINATED AGAINST WHICH HE PREFERRED A
DEPARTMENTAL APPEAL TO RESPONDENT NO.1 ON 26.11.2018 BUT
THE SAME WAS NOT DECIDED WITHIN THE STATUTORY PERIOD
OF 90 DAYS.

PRAYER:

On acceptance of the instant appeal, the impugned office order dated
15.11.2018 may graciously be set aside and appellant be reinstated into

service with all back benefits.
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. <
Respectfully Sheweth,
Facts giving rise to the present appeal are as under:-
1. That appellant is a bonafide resident of District Peshawar vide Domicile

Certificate (4nnex:-A) and also literate person. Appellant possesses the
Employment Registration Card (Annex:-B) which has been acquired from

the concerned quarter after observing all the codal formalities.

2. That some posts of Class-IV in the office of Respondent No.4 were lying
vacant, therefore approval was sought from the competent authority for
initial recruitment from amongst the deserving candidates vide letter dated
03.01.2018 (Annex:-C). Later on, after obtaining the same proper
Departmental Selection Committee was constituted for the purpose vide

letter dated 08.01.2018 (4nnex:-D).

3. That appellant applied for the post of the Naib Qasid and went through
selection process and successfully qualified the same and was appointed

against the post of Naib Qasid on 18.01.2018 (Annex:-E).

4. That pursuant to the appointment order appellant was medically examined
by the authorized Medical Officer and was found fit vide Certificate
(Annex:-F) and submitted Arrival Report (Annex:-G) and started
performing duties to the entire satisfaction of the high-ups. During this
period no complaint has ever been received on performance of Petitioner. It
is significant to add here that proper Service Book (Ann_ex:—H) of thel

appellant was maintained wherein requisite entries were made.

5. That after just one month all of sudden vide order dated 30.01.2018
(Annex:-1) the appointment order of the appellant was withdrawn by the
Respondent No.4 without assigning any reasons muchless lawful. Appellant
aggrieved from the same availed the remedy of Departmental Appeal dated
22.02.2018 (Annex:-J) before the Respondent No.2 which was accepted
and appellant was re-instated into service alongwith others with all back
benefits vide detailed appellate order dated 12.03.2018 (Annex:-K)

pursuant to which the Department also issued reinstatement order of the

appellant alongwith others dated 10.04.2018 (Annex:-L.).




That appellant again started performing his duties but after 8/9 months vide
impugned order dated 15.11.2018 (Annex:-M) the Respondent No.4 once
again terminated services of appellant without observing mandatory

provisions/ formalities as laid down under the law/rules.

That appellant being aggrieved of the impugned order dated 15.1 1.2018
ibid, preferred departmental appeal on 26.11.2018 (Annex:-N) before the
Respondent No.l but the same was not disposed of within the stipulated
period of ninety days, hence this appeal inter-alia on the following

grounds:- .

Grounds:

A.

That appellént has not been treated in accordance with law, rules and
policy on the subject and dealt with in violation of Articles 4&25 of the
Constitution of Islamic Republic of Pakistan, 1973 and unlawfully
terminated from service, which 1s unjust, unfair and hence not sustainable

in the eye of law,

That the appellant was properly appointed in accordance with law on the
recommendation of the properly constituted Selection Committee by the
competent authority after observing all the codal formalities. His

appointment order was acted upon, carried into effect and now valuable

rights have been accrued in favour of appellant which cannot be taken away

under the principle of locus poenitentiae and for that matter principle of

_ promissory estoppel.

That the appointment process of the appellant was conducted according to

~ the rules by the competent authority and no irregularity whatsoever in the

process of selection of appellant was pinpointed even in the office order
dated 10.04.2018. It is also added that earlier in response to the
d.epartmental appeal of the appellant against his withdrawal of appointment
order, the Appellate Authority was pleased to reinstate appellant alongwith
others into service with all back benefits. Appellant was performing his
duties but the then Competent Authority again terminated appellant from

service on the same set of allegations on which earlier the appointment
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order of the appellant was withdrawn, however, the fact remains that during

the appointment of appellant no irregularity was committed.

That besides, it is a settled law that if any irregularity in the process of
selection is committed by the competent authority then it is the competent
authority who is to be held responsible and for that lapse the poor
employees cannot be made to suffer. However, in the case in hand no

illegality was found.

That as per Article-13 of the Constitution of the Islamic Republic of
Pakistan 1973 “No person shall be prosecuted or punished for the
offence more than once,” therefore, appellant was terminated from service
on the same set of allegations on which the appointment order of the
appellant had earlier been withdrawn hence, the same amounts to double
Jeopardy and is thus ultra vires of the Constitutional mandate and as such is

liable to be struck down.

That it is a settled legal principle that where major penalty is proposed then
only a regular/tormal enquiry is to be conducted wherein the accused must
be associated with all stages of the enquiry including the collecting of oral
and documentary evidence in his preseilce and he must be confronted to the
same and must be afforded -an opportunity of cross-examining the
witnesses. In the case in hand a summary enquiry was concluded in an
irregular manner and appellant was illegally terminated from service. Thus
the impugned enquiry being irregular and the impugned orders based

thereupon are nullity in the eye of law and hence liable to be set aside.

That appellant was rendered defenseless in an illegal manner. Article-10A
of the Constitution of the Islamic Republic of Pakistan, 1973 has been

violated and appellant was not given a chance of fair trial.

That appellant being a civil servant was required to be proceeded in
accordance with law as per the mandate of Section-16 of the Khyber
Pakhtunkhwa Civil Servants Act, 1973 read with the enabling provisions of
the Khyber Pakhtunkhwa Civil Servants (Efficiency & Discipline) Rules-
2011 but the law was not followed while issuing the impugned order which

is resultantly void and hence liable to be set aside.




L That neither Charge Sheet and Statement of allegations were issued to
appellant nor was he provided opportunity” of defence or Show Cause,
Notice or opportunity of personal hearing which are the mandatory -
“requirements of law and in abs.ence‘whereof the impugned termination

order is nullity in the eye of law and liable to be set aside.

I That appellant would like to offer some other grounds during the course of

arguments.

- It is, therefore, humbly prayed that the instant appeal may graciously be

accepted as pra};ed for above.

Any other relief as deemed appropriate in the circumstances of case not

specifically asked for, may also be granted to appellant.

Through

Dated: /% '/03/2_019V o Suprgme Court of Pakistan




S.No. 025930_
Dg//.» {{’SOZQQE

a8 - CERTIFICATE OF DOMICILE
- The Pakistan Citizenship Act, 1851 (Act, il of 1951)
~ Rules made thorounder {vido Rule No. 23)

gga’dafr) UL, Son/Daughter/Wﬁe of /Qif'ﬂ llaA
Declare that | was born of perents who are permanently domiciled in Khyber
Pakhtunkh\ya, .Provlnce having belonged to ‘it by birth/settled in it.

| belong'to Village / Mohallah ____Nuglit abad

| Tehsil__ - Poshawae District ___Aeehpurnt
| Signature/Thumb Impression of Applicant 3@1(}() &W)
“:| Name in Block Letter __ (apdamy _Auddanmy
Dated * o812 - 2 a1 Z

Pursuance to the declaratlon dated CX Sl 7 2P S o/-z? ~_filled by
Mr./Mrs./Miss’ jaa/cicm’) /-/uﬂm Slo, Dlo, Wio_ Btta b |
CNIC Norz 3. 417 'z ’)?F 2. domrcnled in the ‘Khyber Pakhtunkhwa
Province. It is hereby oertlfled that the said f@»fa{m /—/u,qw

'13 born of parents - who are permanent residents of Khyber Pakhtunkhwa Province

having belonged to it by birth / settled in it. | have satlsﬂed myself personally / through
my relevant sources that the above declaratlon is true and duly certified overleaf.

This /l— Day of D—¢ e~ 20/7\

__%@440% / 7220 /
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" The following posts of various tategories are lying vacant in this Department with the follos

-] statusas,

REGULARSIDE

Name. of post -~ A BPS o e - | NO.of Posts

NatbQasid - .- : - [02 : . |02

Driver .~ ~ . - . . {04 01

DEVELOPMENTLE SIDE

Name of post: . | BPS - ' | NO. of Posts

Driver - : 04 01

Chowkidar - ) 02 01
This'Deba'rtment is go:ing to filled-up these_vacantiposts as per Government rules/policy.

The?efbre it is requested to kindly allow this office to fill up these vacant posts.

DIRECTOR




- Subject: - CONSTITUTION OF THE DEF DEPARTMENTAL SELECTION con
OF THE POST OF CLASS -IV.

Dear Sw
The follownng ofﬁcers are hereby nominated for the appountmer:

| Class—lV Employees as per govemment pollcy / rules as under.

- \. Muhamrad Shafi Marwat .~ ' Chairman .
. s |- . 2. Mr Abdul Manan Section P&LDD Member
sl i 3. Faheem Akhter A53|stant ‘Director Ftshenes (HQ) Mem‘bé:r'
' o o The-pohcy letter is attached for ready reference.- ;
E It is, therefore requested to kmdly approve the nommee of the Departmen"tai'
W

Selectton Cornmlttee for the vacant post of class-!V employees please

9/%’/‘/3' | ,

o a8 pF patst
2

o

Secretary P&LDD FATA
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DIRECTORATE OF FISHERIES. /0
 FATASECRETARIAT PESHAWAR.
* Phone: (091) 9211799 |  Fax: {091) 9211799
_No. 44-50/DF  Dated Peshawar the 18 /01/2018.

OFFICE ORDER.

Mr. Saddam Hussain S/O Atta Ullah Khan r/o Ram Kushan Muslim Abad Baksheesh Pull
Peshawar is hereby appointed as Naib Qasid BPS-03 (Rs. 9610-390-21310) with usual allowances as
admissible under the rules in the Directorate of Flshe: ies FATA w1th immediate effect, in the best interest
of public service.

The Terms and conditions would be as under:-

The Terms and conditions of his appointment to the post will be applicabie as per the instruction issued
‘ b)./l the Govt: of Khyber Pakhtun Khwa, from time to time. '

" The appointment is purely on temporary basis initially for a period of one year probation, further
extendable upto two years, and his services can be terminated without assigning any reason thereof before
the expiry of the period of probation/extended period of probation, if his work during this period is not
found satisfactory. In such an event, he will be given 4 month’s noticé of termination from service or one
month’s pay in lieu thereof. _

In case he wishes to resign at any time one month notice will be necessary, othe:mse in lieu thereof a
month pay shall be forfeited or deposited to Government treasury
He shall be entitled to all facilities relating to pay, T.A and Mecllcal attendance etc. as may be issued by
the Guvernment for the status of the Government Servant to which he belongs.
He shalf be lzable to and Governed by the Government of Khyber Pakhtun Khwa Government servant
Conduct) Rules, 1987 Khyber Pakhtun Khwa Government- Servant (Efficiency & D:scnplmany) Rules,
2011 and all others orders/instructions of the Government 1n'th|s behalf.
He wiil be regular contributor of GP Fund as per Government mstruct:ons
- He wuil produce medical fitness cemhcate from the medical authorities.
If the appointee is agreed upon to the above TOR, he may report for his duty to the concerned authority
within15 days. In case of failure, his appointment shall stand cancel automatically. »
He can be transferred on any class — IV vacancy/post. in the Khyber Pakhtun Khwa Fisheries Department
 or Directorate ovaisherie's Depaﬁment FATA
SD/-
(MUHAMMAD SHAFI MARWAT)
DIRECTOR FISHERIES

FATA

Copy IorVVuJ.Ubd f O 1nrormdt1on to - o
1- The PS to Additional Chief Sec;efél 'y FATA.
2- The PS to Secretary Production Livelihood and Development Department FA TA.
3 The Accountant Gene1al (PR) Sub Office Peshawar.

4- The Director General Fisheries Khyber Pakhtun Khwa Peshawar.

5- The Assistant Director Fisheries FATA Secretariat Peshawar.

A\

The Official Concerned. : 9

ATTE

(MUHAMMA
DIRECTOR FISHERIES
FATA




Qﬁ' weddod i GS8PDNWFRB8S/21- G"TNowZOORof200l4208/P4(4/T1‘B/StocnReglsterGCTNow
MEDICAL CERTIFICATE /g % /['
'-Nameofbffiéi'éi S :'S& fxy,{ﬁjm. /»/ u___qqam /
Caste‘on;raée‘ - ‘ _ /).//,zi/u/f : _
Fathersname - Att e IJZﬂr - //A/' KN 1'/’ — L
N Residence Mf hc /rp k 0@/%, ne. /\)0/4’ QL\;A/%An VIR DT
R .. ﬁ\,!w h PoS i '.','.V:/ - o
Dateofbith - ol. om MMQ .
- -Exac'th.eighztby rh(e.asu-r_ement B ‘),-, | // o :
' Personal mark-of identification___-___-___ /\/ LA / f .
N S‘ignatﬁre of the official. I gﬂ(ﬂﬁﬂ() Vo
- Signature of h_ead of office |
 Sealof office —

| {do hereby certtfy thatl have examlned Mr. — ‘f 2 A"}\ a ) Hi AQ\S".,,\ A aA candﬂi(
g foremployment in the Offlce of the ‘ //’ S 1~ £ W -47 - 0” /90 7/\7_1’” N/\#

and cannot dlscover that he had any disease commumcable W constltutlonal affecuon or bodlly

,.mflrm|tyexcept : .- ; ’/\/ . ‘

1 do no consider. thlS as dlsquahflcatlonf 'employment in the office of the /J 3 /9 ba £

Hls age accord:ng to his own statement :
Vel 1 -

. year._lz,a,i_ﬁa-.@L.i/_lﬂ_ -

‘ year and by appearance al

LEFT HAND THUMB AND FINGER IMPRESSIONS
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Dated: 22/01/2018,

To,
The Duector Fxshenes
Directorate of Fisheries,
FATA Qecretariat, Peshawar.

Subject: . -ARRIVAL REPORT

0. 44-50/DF

Dear Sir,
FATA Peshawar Ofﬁce Order N
)s today 1.e.

In pursuance of Director F1sher1es
f the Post of Nalb Qa51d (BPS-03

dated 18 01 2018 1 hereby assume the charge )

22 01 201_8 -
| SQ U@ /O h; )
- Mr..Saddam Hussain
S/O Atta Ullah Khan
Vlllage Ram Kushan
Mushmabad Bakhshi Pull,
Peshawar

g e T T T

H
1
H
{
3
N



4 | | , ~
Mr._ Sadnon Mo G (7
slo___£ltin_(1)laT. A B
Designation /Y, /, /Qﬁ%@z . thg; L
Department Fata ’ﬁ ¢ Zm/’&( -Dg}}g/"né[{??/l(_)/y# :

~ Y

2

' @rice:Rs. 75@ @ STED

" PRINTED BY:
STATIONERY & PRINTING DEPARTMENT, GOVERNMENT OF KHYBER PAKHTUNKHWA, /,f
PESHAWAR
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Note/~ The entrics in this page should be renewed or re-attested at least every five years and the signature to lines
9 and 10 should be dated.

. . | Al |
L Néme: L. \,(’ADDA‘M Hussarn el f Tl

2. Race:-

_3. Residencezﬁm—ﬁmmwﬂﬁm&m‘

(7). /<&3‘-){»7f~1—~'~' ey

V'
] B3 u.: N

{. Father’'s name and residence:

. .
Mk‘aw -./45 Abave. ,-'(\:Jf;(b.f-

3.  Date of birth by Christian era as ?.{” 0¢-19%4
- nearly as can be ascertained:

[Qay APy / Ny L /Vfooz‘/y Two

Iwo

Exact height by measurement: 5’ - &

Personal marks for ideni;ification: _ ril

Left hand thumb and finger impression
of (Non-Gazetted) officer:

~

S A

Little Finger Ring Finger &%ﬁj,
N i,
— k3
' Middie Finger Fore Finger

). Signature and designation of the
Head of the Office, or other Attesting
Officer. m s R rCAUNCING OFFICER

(! ’ ' M\'s;'é;zCTOR;JE {SHERIED

A ; ATA STCRETARIAT

=STED DESHANAR

; ~-"/




t
‘
i
'
!

3

N
1

Name of ;ibst

Whether substantive
or officiating and
whether permanent
or temporary

if officiating, state

* (i} substantive
appeintment, or

{ii) whether sarvice
cotnts for pension

under Art. 271
CSR.

Pay in
substantive
post

‘i Additional
Pay for
officiating

. Ofher ¢
emolument
falling under
the term .
“P))

Date .
ai
appaintment

Signature of
Governent Servant,
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eof
Servant.

- /4
o  —
8 10 " 12 13 14 15
Leave ‘
Reason of Allocation of periad of
12iinie and Designation termination . ] A Reference to any
its head of the office Date of such as Signature of the M:::; ’ g(l,iiﬁg:t::izg;;zz{ fp‘,? Signature of | recorded punish-
other attesting officer | termination or | promotion, | 03¢ of the office duradior: salary is dobi cAVe | the headofthe | ment or censure
finer attesti A or other atlesting srafion salary is debitable to office of other :
i attestation of appointment, transfer, A of another Government ’ or praise of the
celumns 1to 8 dismissal, officer. leave attesting officer |  Goverament
etc.) taken. | ‘per Government to Servant.
" Period which debitable :
‘ ) . = Xl
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“. ‘DIRECTORATE OF FISHERIES.

FATA SECRETARIAT PESHAWAR.
Phone: (091) 9211799 |  Fax: (091)9211799
No. 81-91 /DF - Dated Peshawar the 30/01/2018

Subject: - Cancellation of Office Order

The following office orders are hereby withdrawn/cancelled in the best interest of
public service with immediate effect. .
Order NO.44-50/DF Dated 18/01/2018. o
2- Order NO.30-36/DF Dated 18/01/2018.
3- Order NO.58-64/DF Dated 18/01/2018.

g § ;

ey 4- Order NO.51-57/DF Dated 18/01/2018.
@ ' 5- OrderNO.37-43/DF Dated 18/01/2018. '

Q= Sd-

o CR~L

oo C\Q:, (MUHAMMAD SHAFI MARWAT) -

S b DIRECTOR FISHERIES FATA

A | = i

/ & “ Copy forwarded for information to:- :

G e o

" 1-The PS to Additional Chief Secretary FATA.
A2-The PS to Secretary Production &Livelihood Development Department FATA
3-The Accountant Géneral (PR) Sub Office Peshawar. -
4-The Director General Fisheries Khyber Pakhtunkhwa Peshawar.
5-The Assistant Director Fisheries FATA Secretarlat Peshawar
6-The official concerned. :

EMARWAT) - -

@\ 'M{Y’ . - (MUHAMMAR \T)
. , RIES FATA

, ‘DIRECTOR FISE
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) Decision on the departmental appeais of fuve class v employees submitted separately
agalnst the impugned order dated 30-01-2018 (Annex-1) passed by Mr. Muhammad Shafi Marwat the
then Director of Fisheries (OPS), wherein orders of appointment of the following five Class IV employees

appointed on 18-01-2018 were withdrawn (with immediate effect):-

i. Umar Said Driver
2. Saddam Hussain Naib Qasid
3. Sadiqullah Najb Qasid
4. Zakiullah ' Chokidar. {ADP Scheme)
5. Naveed Ahmad Driver (ADP Scheme)
2. Through this order the undersigned in the capacity of appellate authority under tﬁe

Khyber Pakhtunkhwa Civil Servant Appeal Rules 1985 intend to decide/dispose of the departmental
appeals of Mr. Umar Said S/0 Noor Said Driver, Mr. Saddam Hussain s/O‘Attaullah Khan Naib Qasid and
Mr. Sadigullah S/O Safi Ullah Naib Qasid who were appointed by the aforementioned appointing
authority on regular basis and also decide the ‘appeals of Mr. Zakiullah S/O Abdul Qahar appbinted as
Chowkidar on fixed pay in the ADP Scheme, “Strengthening 'of' Fisheries Department in FATA”_and that
of Mr. Naveed Khan S/O Ayub on fixed pay as Driver in the said ADP S;:heme as identical question of
law/ facts is involved in the case of the two sets of employees. (Copies of their appointment orders are

placed at Annx-1i, 1il, IV, V and VI).

3. Facts of the case as averred from the memo of appeals of the aggrieved Civii/
Government Servanfs, reveal that the then Acting Director Fisheries appointed all the abc;\,;e officials
through different orders on the same date i.e. 18-01-?01& They accordingly got medical fitness
certificates from the designated/ authorized Medical Officer and submitted their arrival report for duty

to the Director Fisheries FATA. The record reveals that orders of appointment of the aforementioned

ofﬁcnals were cancelled / withdrawn vide impugned order No. 81-91/DF dated 30-01-2018 by the said ’

appomtmg authority through a simple withdrawa! order without mentioning therein any rhym or

reason for the said cancellation. The appellants have alleged in their appeals that cancellation order was

N

I35
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communicated to them on 16-18™ February‘7'018 while date of issue on the same was recoded as 30-

01-2018 giving the same back effect whlch they claimed to be an act of mala fide on part of the .

appointing authority, contending further that no one could be punished retrospectively. This claim of
the appellant is endorsed from the receipt of a copy of the impugned order in the office of PS to
Secretary P&LDD 16-02-2018 duly diarized as such (Ann-Vll). The appellants further alleged that no
inquiry was made in the case nor was any show cause issued to them before the issuance of the
lmpugned order adding further that no personal hearing was given to them before they were
condemned which was glaring violation of the law as in terms of judgment of the Supreme Court of
Pakistan reported in PLD 2008 supreme Court 412 (Ann-Viii} which states that principles of natural
justice require that orders adverse to the interest of a person cannot be passed without providing him
an opportunity of hearing and departure from such rule may render such order illegal. They complained
fhat they were not given opportunity of fair trial as enshrined in article 10 A of the constittition nor werd

they treated according to law as per Article 4 of the constitution.

4. The appeals of all the five appellants were forwarded to the Director Flsherles FATA for

his comments vnde letter dated 26-02-2018 and 28-02-2018 who vide letter dated 5-03- 2018 in his -

capacity as Deputy Director Fisheries FATA furnished a sketchy reply which is placed at (Annex IX}.
Instead of offering comments on the appeals and advancing cogent reasons or justification in support
of cancellation of the orders of the appointment of the appellants, he contended in Para 3 of his letter
that the orders were issued due to the intense pressure of the éecretary P&LDD FATA. This stance of the
officer is baseless in view of his contention in Para 2 of the very letter where he stated that he
submitted a note on 9-02-2018 seeking guidelines / directives which according to him remained un-
responded till now. One fails to understand as to what guidance he needed on 9-02-2018 when he had
already cancelled/ withdrawn all the five orders of apbointment much earlier on 30-01-2018.it
simultaneously falsifies his contention of the alleged pressure of the Secretary PLE&DD for the said
appointments as in the presence of such pressure the unilateral withdrawal cancellation order would
not have been made by the said officer who admits having sustained pressures for doing ilegal thmgs in
the first instance. It also transpires from the comments that in order to cover up his guilt and avoid the

likely embarrassment, the officer back dated the |mpugned order dated 30-01-2018 which most

‘ probably was issued around mid-February as is evident from the statements of the appeliants in their

appeals, as the date of the communication to them of the impugned order is endorsed from the dellvery

of a copy of the said order on 16-02-2018 to the PS to Secretary P&LDD FATA (Annex- Vh)

5. From the per.usal of the contents of the appeals, perusal of the comments of the Deputy
Director Fisheries dated 5-03-2018, other rejevant record such as letters of the appointment of the

appellants, copies of their medical fitness certificates and their arrival reports for duty in the office of

S
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the appointing authority, lead me t°£;’_§fi‘-?:‘.’i f.hat al!tzl?g‘:fl‘ppgjiants were appointed by the Director
Fisheries being competent authority under the rules ar;d there ;,vés' no ilTegality or fault, if any, on the
part of these appointees whose appointment orders were subsequently cancelled / withdrawn by the
said authority without fulfillment of the due process of faw and without giving of any show causé notice
and without any opportunity of personal hearing to the aggrieved government servants. These orders
were given effect from back date. This being so, the reliance of the appellants on the judgment of the
august supreme court of Pakistan contained in 2008 SCMR 598, 1996 SCMR 1350 and 2006 SCMR 678
{Annex-X} conform to and fits fully to the circumstances of the present appellants as they were not at
fault at any stage bf their recruitment, the onus of the entire process hz)wever lie on the competent
authority who in the first instance appointed all the appellants 'on different positions, got them
medically examined from the authorized Medical officer, accepted their arrival reports for duty and
then without following the legal processes took a U-turn and dispensed with their services with a single»
stroke of pen without fulfillment of the legal requirement of conducting enquiry, issuance of show case
notice and 6pportunity for personal hearing, as required under the law and binding under the principles

natural justice.

6. In the circumstances, the undersigned in the capacity of appellate authority in terms of rule 5 of
the khyber Pakhtunkhwa Civil Servants Appeal rules 1986 by accepting the appeals of the three regular
employees set aside the impugned order 30-01-2018 passed by thé competent authority ahq reinstate
these appellants as mentioned in para 1 of this order in their service from the dmf
their appointment order with all back benefits of service. The competent authority shall take further

pa———

necessary action in light of rule 5 (2} of the rules ibid in respect of the three officials namely Umar Said,

Saddam Hussain and Sadiq ullah who were appainted against the regular positioné.

7. As for the case of the other two employees i.e. Mr. Zakiullah {Chowkidar) and Mr. Naveed

(Driver) who were appointed against the project posts and who are similarly placed persons, they also

deserve and are required to be treated similarly and equally.. Their appeals for reinstatement are also -

accepted by setting aside the impugned order dated 30-01-2018. The competent authority shall
reinstate them in service from the date of their removal along with all back benefits of service. In this

context reliance is placed on case law contained in judgment of the Supreme Court of Pakistan titled

Hameed Akhtar Niazi VS The Secretary Establishment Division Government of Pakistan and other,.

relevant portion whereof is reproduced. if the service Tribunal or Supreme Court decides a point of faw
relating to the terms of service of a civil servant which covers rot only the case of civil servant who
litigated, but also of other civil servants, who may have not taken any iegal proceedings, in such a case,

the dictates and rule of good governance demand that the benefit of such judgment by Service Tribunal/

%
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" Supreme Court be extended to other civil servants who may not be parties to the litigation instead of

» EO

compelhng them to approach tire Serwce Trlbunal or any other forum.

8. Itis also relevant to place on record that in furtﬁefance of the case of Good governance and, for -

-reduction of litigations for and against the government, the Government of Khyber Pakhtunkhwa has

taken a very good/ positive initiative by constitution of committees at provincial and department level
(Annex-XIl) to review the service cases bending in different courts and decide the same at the
department level. My this decision would be in line with the said pohcy and save the government and

the individuals from unnecessary litigations.

" Dated 12-03-2018

( Abduttatif )
Secretary Production & LiQeli_h{)od
Development Department.

(Appellate Authority)

2w, v

. éazehg



DIRECTORATE OF FISHERIES

3341 -S

- FATA SECRETARIAT PESHAWAR
Phone Q9I)9211799 | Fax: (091) 9211799

No. /DE  Dated Peshawarthe /@ /04/2018

'OFFICE ORDER

" The undersigned in the capacity of Appellate Authority in terms of rules 5 of the

96/DF dated 30/01/2018  and reinstate these appellants in their service from the date of

Khyber Pakhtunkhwa Civil Servants Appeél rules 1986, by accepting the appeal of the following
’ - employees, set aside the impigned order passed by the Director Fisheries FATA vide -No.SI-

’ ' ~ cancellation of their appointment order with all back benefits in the best interest of public

service.

{. Mr.Umer Said S/O Noor Said Driver (BPS-04).~(Regu1ar Base)

2./ Mr. Sadam Hussain $/0O-Atta Ullah Khan Naib Qasid (BPS-03) (RegularfBase)

3. Mr. Sadiq Ullah S/O Safi Ullah Naib Qasid (BPS-03). (Regular Base)

4. Mohammad Navefed S/O Mohammad Ayub Driver (PPS—Ol) on Fixed Pay @16000

- per menth) under the project ™ Qtrengthemng of Fisheries Department in FATA”

5. Mr. Zaki Ullah S/0 Abdul Qahar Chowk1dar (PPS -01) on Fixed Pay @16000 per

month) under the pioject “ * Strengthening of Fisheries Department in FATA” -

--Sd--
(ABDUL LATIF)

SECRETARY PRODUCTION & LIVFLiHOOD
DEVELOPMENT DEPARTMENT FATA

Copy for information to:
1. Additional Accountant General (PR) Sub Office Peshawar.
PS to Additional Chief Secretary FATA.

LY ™D

06/04/2018.° :

Director General Fisheries Department Khyber Pakhtunkhwa.

5: Section Officer P&LDD FATA with reference to his
No.SO/P&LDD/FS/Fisheries/1-9/13/715-16 dated 13/03/2018.

6. Deputy Director Fisheries (H/Q) FATA/ Superintendent Fisheries FATA

7. Incharge B&A Sectior: and Disburser (H/Q) FATA & Official concerned

]_gﬂ\-EC' ‘0
: ¥

&

(APPELLATE AUTHORITY)

office

PS to Secretary Production & Livelihood Development Department FATA with reference
to his detail order dated 12/0?/2018 and subsequently orders on Note Sheet dated

letter
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DIRECTORATE OF FISHERIES
FATA SECRETARIAT PESHAWAR.
Phone: (091) 9211799 | Fax: (091) 9211799

No'.SéoZ__ DF Dated Peshawar the Z C /11R2018.

OFFICE ORDER

In pursuance of the findings / recommendatlons of the report of the enquiry

into the illegal appointments, on account of non-observance of proper procedure & non-

fulfi

lIment of codal formalmes durmg recruitment process of Class [V staff, communicated

to the Productlon & Livelihood Development Department FATA, vide the AI&C
Department FATA Secretariat letter No. FS/E/100-62(ul-6)6649-51 dated 04- 09-2018, the_

- services of Mr. Sadam Hussam working as Naib Qasid (BPS-3) are hereby terminated

with immediate effect for being irregular, illegal and void ab initio.

TSI

. AG.PR Sub office Peshawar -

| ' OR ISHE ES
L : FATA
Copy for\:varded for information to:- \g\\\

PSto Additiona} Chief Secretary FATA
PS to Secretary AI&C FATA
PS to Secretary P&LDD FATA

Section Ofﬁcer—H P&LDD FATA with reference to 1nstruct10ns contained in his letter

~ No. SO (P&LDD)/FS/Fisheries/1-9/1 8/2668-69 dated 14- Il -2018,

Deputy Director F isheries H/Q FATA

. Drawmg & Disbursing Ofﬁeer Fisheries H/Q FATA for further necessary action. .

Mr. Saddam Hussain S/O Atta Uil

ah Khan R/Q Ram Kushan Muslin Abad Bakhshee Pull
Peshawar
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The Secretary,

‘ 27
Agriculture, Livestock & o
Dairy Development, Fisheriés Department, nIb /\/

Civil Secretariat, Peshawar. ' g kS

Subject: Departmental Appeal against the order dated 15.11.2018 passed by the

Director Fisheries (FATA) whereby appellant was terminated form service
on the sround of irregular appointment. ’

Respected Sir,

With due respect 1 have the honour to submit this departmental appeal for your kind

consideration and favourable action on the following facts and grounds:

l.

L2

n

That appellant is a bonafide resident of District Peshawar vide Domicile Certificate
(Annex:-A) and also literate person. Appellant possesses the Employment Registration
Card (Annex:-B) which has been acquired from the concerned quarter after observing all
the codal formalities.

That some posts of Class-IV in the office of the Director Fisheries FATA were lying
vacant, therefore approval was sought from the competent authority for initial recruitment
from amongst the deserving candidates vide letter dated 03.01.2018 (Annex:-C). Later
on, after obtaining the same proper Departmental Selection Committee was constituted
for the purpose vide letter dated 08.01.2018 (4nnex:-D).

That appellant applied for the post of the Naib Qasid and went through selection process
and successfully qualified the same and was appointed against the post of Naib Qasid on
18.01.2018 (Annex:-E).

That pursuant to the appointment order appellant was medically examined by the
authorized Medical Officer and was found fit vide Certificate (4nnex:-F) and submitted
Arrival Report (Annex:-G) and started performing duties to the entire satisfaction of the
high-ups, there is no stigma on the service career of the appellant even in the shape of
minor penalty. It is significant to add here that proper Service Book (Annex:-H) was
maintained wherein requisite entries were made.

That after just one month all of sudden vide order dated 30.01.2018 (Annex:-I) the

appointment order of the appellant was withdrawn by the Director Fisheries without

assigning any reasons muchless lawful. Appellant being aggrieved of the same availed

the remedy of Departmental Appeal dated 22.02.2018 (4nnex:-J) which was accepted

and appellant was re-instated into service alongwith others with all back benefits in

comprehensive detailed combined order dated 12.03.2018 (Annex:-K) pursuant to which ’
the Department also issued reinstatement order of the appellant alongwith others dated

10.04.2018 (Annex:-L).

That appellant again started performing his duties but after 8/9 months vide impugned
order dated 15.11.2018 (4nnex:-M) the Director Fisheries FATA terminated service of
appellant again without observing mandatory provisions/ formalities.

That against the above-mentioned order dated 15.11.2018, appellant now prefers this
departmental appeal to your good-self for favorable considerations inter-alia on the
dgollowing grounds:- :

GROUNDS

A.

That appellant was not treated in accordance with law, rules and policy on subject and
dealt with in violation of Articles 4&25 of the Constitution of Islamic Republic of

ATTESTED
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Pakistan, 1973 and unlawfuily terminated from service. which is unjust, unfairand hence
not suistainable in the eye of law. ‘

That the appellant was “properly appointed in accordance with law on the
recommendation of the properly constituted . Selection' Committee by the competent
authority after observing all the codal formalities.- His appointment order was acted upon,
carried into effect and now valuable rights have been accrued in favour of appellant
which cannot be taken away under the principle of locus poenitentiae.and for that matter
principle of promissory estoppel. : '

That the appointment process of the appellant was conducted according to the rules by
the competent authority and no irregularity whatsoever in the process of selection of
appellant was piripointed even in the office order dated 10.04.2018. It is also added that
carlier in response to the departmental appeal of the appellant against his withdrawal of
appointment order the App:zllate Authority was pleased to reinstale appellant alongwith
others with all back benefits. Appellant was performing his duties but the thea Competent
Authority again terminated appellant from service on the same set of allegations on
which earlier the appointment order of the acpellant was withdrawn, however, the fact
remains that during the appaitment of appellant no irregularity was commitied.

That besides, it is a settled law that if any irregelarity in the process of selection is
committed by the competent authority then it is the competent authority who is to be held
responsible and for that lagse the poor employees cannot be made to suffer. However, in
the case in hand no itlegality was found. '

Thatas per Article-13 of the Constitution of the Islamic Republic of Pakistan 1973 “No .
person shall be prosecuted or punished for the offence more than once,” therefore,
appellant was terminaied from service on the same set of allegations on which the
appointment order of the appellant had earlier been withdrawn hence, the same amounts
o double jeopardy and is thus ultra vires of the Constitutional mandate and as such is’
liable (o be struck dowr . '

That it is a settled legal principle that where major penalty is proposed then only a regular
enquiry is to be couducted wherein the accused must be associated with all stages of the
cnquiry including the eollecting of oral and documentary evidence in his prescnce and he
must be confronted o the same and must be afforded an opportunity of cross-examining
the witmesses. In the case in hand a summary enquiry was concluded in an irregular
maaner and appellant was it cjally terminated from service. Thus the impugned enquiry
being irregular and the impugried orders based thereupon are nullity in the eyc of law and
hencee liable to be set aside. ' : ‘

That appellant was rendered defenseless in illegal manner. Article-10A of the
Constitution of the Islamic Republic of Pakistan, 1973 has been violated and appellant

was not given a chance of fair trial.

It is, therefore, humbly requested that on acceptance of this departmental abpeal, the

impugned order dated 13.11.2018 passed by the Director Fisheries, FATA may kindly be set
aside and the appellant may be reinstated into service with all back benefits. '

Yours faithfully

soldaw

Sadam Hussain,

Ex- Naib Qasid
Agriculture, Livestock &
Dairy Development.
Fisheries Department,
- Civil Secretariat, Peshawar,

Dated: A& /112018




WAKALAT NAMA

INTHE COURT OF W PK_ Sevvree T bume d Lh s

Sadam . fusair l /R }?}/%/Gf

Appellant(s)/Petitioner(s)

VERSUS

ot il plisss

Respondent(s)

I/We /pﬂﬂévZ/ W}/ ' do hereby appoint

Mr. Khaled Rehman, Advocate in the above mentioned case, to do all or-
any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all, proceedings, . petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for

_“the conduct, prosecution or defence of the said case at all its stages.

- 3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
proceedings.

AND hereby agree:-
a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part

of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to

me/us and fully understood by me/us this
ngaw:

Signature of Executants

Khakd Rehman,
Advocafe, Peshawar.

3-D, Haroon Mansion M ) éA-W v
Khyber Bazar, Peshawar ~ M’ O{UM@‘&Z :

Off: Tel: 091-2592458
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BEFORE-THE HONORABLE KHYBER PAKHTUN'KHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.373/2019

1. Sadam Hussain S/O Atta Ullah R/O Muslim Abad Chrssada Road Bakhshi

Pull Peshawar ..... Appellant.
Verses

1. Secretary Agriculture, Livestock &Dairy Development and Fisheries

Department Khyber Pakhtunkhwa ... Respondent
2. Director Fisheries Newly Merged " Area Warsak Road
Peshawar.............cccei ) Respondent.

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO.01 & 04

Respectfully Sheweth:

PRELIMINARY OBJECTIVES

1. That the appellant has got no cause of éction to file instant appeal.

2. That the appellant has not come to honorable Tribunal with clean hands.

3. That the appellant has concéaled»material facts from the ho;wrable Tribunal.
That the appeitant is estoped by his won conduct to bring the present appeal.

That the appeal is bad due to misjoinder and non joinder of necessary parties.

A

The appeal has badly time barred

FACTS.

1. No Comments.

2. Correct to the extent that some Class-IV posts were lying vacant in this office and
approval was granted by the competent authority to fill the posts but the departmental
selection committee has neither conducted test or intervievs{ nor selected any body.

3. Incorrect, the appellant application was handed over by the then Secretary P&LDD Ex-
FATA being his close relative énd thereafter the process of appointment was remained
incomplete as neither Departmental Selection committee was notified nor interview etc
was conducted.

4. Incorrect. Neither medical certificate and arrival report etc, were submitted to the rhen‘
Director Fisheries by the appeliant ner he performed any duty. His alleged appointmeny

*order /canceilation order is attached {Annex-A). The applicant submitted hic arrival
report and medical ceriificate when he was reinstated by the Secretary Production &

Livelihood Develepment Cepartment. The statement of the then Director Fisheries is

attached for ready reference (Annex-B) .




5.

@

Incorrect. As stated by the then Director Fisheries, He issued appointment orders under
the pressure of the Secretary Production &: Livelihood Development Department, but
soon after realizing that the appointment orders is illegal then, He issued cancellation
order of the official {Annex-C). The appellant neither arrived the Directorate nor
performed any duties. Subsequently the officials submitted appeals to the: Secretary
Production & Livelihood Development Department who accepted his request for
reinstatement and official was reinstated (Annex-D).

An inquiry was ordered by the Additional Chief Secretary FATA and the inquiry officer
submitted his report {Annex-E}which clearly stated that the appointment order of the
official was illegal and unlawful and against Merit, transparency & fair competition.
Therefore in the light of findings of the inquiry report the Directorate of Fisheries
Ex- FATA issued termination orders of the official {Annex-F). |

No Comments.

GROUNDS

. The appellant were treated under the laws.

Incorrect. The appointment was made on the pressure of the then Secretary Production
& Liveiihood Development Department without fulfillment of codal formalities as the
applications of appellant was personally handed over by the then Secretary Production
& Livelihood Development Department FATA. Thereafter no selection process was
completed i.e (No Advertisement of Posts, selection committee notified, No interview
of official conducted by the selection committee which is clear from the statement of
the then Director Fisheries FATA {Annex-G). Due to the reason the then Director
Fisheries issued cancellation order of the official.

Again on appeal of applicant to the same Secretary Production & Livelihood
Development Department, he issued reinstatement order of the officials . But
subsequently Additional Chief Secretary FATA conducted a inquiry who declared the
appointment illegal. Irregular. ab-initio.

Incorrect. As the case was not related to the in-efficiency or Misconduct of official
rather the case was related to illegal ipitial appointment as irregularities made in
appointment of the officials. Due to the reason inquiry officer found appointment
processv irregular and unlawful against merit and transparency.

Incorrect. The orders were withdrawn due to illegal /unlawful process. The appellant,

nor submitted arrival report to the competent authority neither preformed duties in the

- Directorate. As the appellant was close relative of the Secretary P&LDD, therefore he

reinstated the office due to nepotism .



&

The illegal appointment orders were withdrawn by the then Director Fisheries Howevér
the reinstatement was worst exémble of hepotism by the Secretary P&LDD FATA being
his close relative. | '

The fact finding'i‘nquiry was legal/ under the rules and its decision for implementation

~ was under the rules. The appellant has no right of service.
G. As above in “F”

“H. The appellant was proceeded according to the laws.

There was no need for show cause or personal hearing, as the case was not pertaining
to in- efficiency or misconduct but it was a case of illegal appointment without merit,
fair competition, and without fulfilment of codal formalities under'the rQIes. The
appellant was appointed on the verbal direction of the secrétary P&LDD .FATA being his
close relative and after proceeding of the inquiry his service was termir;ated by the ACS
EX-FATA. |

No comments.

ttis further humbly prayed that the instant appeal'may>be dismissed please.

Respondent No.4

isheLies-PAerged Areas

Respondent No.1-

Secretary Agri Livestock Khyber Pakhtunkhwa Director




DIRECT()RAIE OF FlSHERlLb
~ MERGED AREAS. -
Phone:(091) 9211799 |  Fax: (091) 9211799 -

To

Subject:-

Reference:

hereby authorized to attend the Service Tribunal hearing on behalf of respondents till decision of

- No. //ﬁ' /3 HUDF Dated Peshawar the  /#/09/2019.

//M r. Amin Jan

Assistant Director Fisheries H.Q
Merged Districts

SER.V'ICE APPEAL NO.373/2019. SADAM_HUSSAIN VS DIRECTOR
FISHERIES & OTHERS.

Director General  Fisheries Khyber Pakhtunkhwa Peshawar office letter

No.462-64/DGE/L&S/C-05 dated 16-09- 70]9 .on, subjected noted abovc (copy
enclosed) whlch is self explanatory.

You are directed to process.and complete the formalities under subject case and also

the case and submit the progress regularly.

Copy to:-

Lo —

»

N W

CTVOR FTSHERIES

DIR
\} MERGED DISTRICTS

Assistant Advocate General Khyber Pakhtunkhwa Service Tribunal.

Director General Fisheries Khyber Pakhtunkhwa Peshawar w.r to his letter quoted above. .
Section Officer (Lit) Agriculture, Livestock Fisheries and Cooperative Department
Khyber .

Section Officer (LI'C) Agriculture, Livestock Fisheries and Cooperative Department
Khyber .

Deputy Director Fisheries Merged Areas to overall supervise.

Mr. Tbrar Ahmad Office Assistant (Establishment). He is directed to assist.

e
¢ '
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Appeal No.373 of 2019

nothing has been congealed from this Honorable Court’

Mr.Sadam Hussain ...................Appellant

. Versus
Director Fisheries Merged Areas & Others ..(Respondent)

AFFIDAVIT

| Amin Jan Assistant Director Fisheries H.Q Merged Areas , do hereby
solemnly affirm and declare that the contents of the reply at-Page 01 to 287

submitted, is true and correct to the best of my knowledge, belief and that

ASSISTWJ-R’ECTOR FISHERIES
: ~ - MERGED AREAS

CNIC. 17301-4487975-3

Identified by

Advocate General .
Khyber Pakhtunkhwa




FATA SECRETARIAT PES
Phone: (091) 9211799 |
No. 44.50 /DF Dated Peshawar

HAWAR.
Fax: (091) 9211799
the 18 /01/2018

Mr. Saddam Huss
Peshawar js hereby
adimissible under the
of public service,

ain S/0 Atta ul
appointed as Najly Qasic
rules in the piy

ah Khan /o Ram Kushan Mus’;h'm Ab
! BPS-03 (Rs. 96!0—390-313IO‘)'wi'th u

ad Bakshee__,sh Pull
of Fisheries FATA with r'nnnediétiq‘e

sual allowances as

CClorate

The Terms

ffect, in the best interest
' and conditions would be g under:- ‘ .
I' The Terms ang conditions of pis appointment to the post i) be applicable as per the inxrructiou issued
by the Govy: of Khyber Pakhtun Khwa, from time (o time, . -
2 The appointment g purely on emporary pasjs initially - for
- extendable Upto two years.

and hig services ¢

@ period of ope year prbhalfon, further
an be ferminated withoy

the expiry of (e period of

probation/e

ISSIgNing any re

ason thereof before

Xtended periog of prob

found satisfactory. I such an event, he will be given

ation, if his work durip
amonth’s notiee

8 this period i not

month’s pay in fieq thereof,

of l'ermvi:.inrion from seryice or one

-3 In case he wishes (o resign gt any time one month notice i) be ncccss:try,,othcrwise in licy thereof g

month pay shajl pe forfeited o deposited to Government treasury,

4 He shall pe entitled to 4 facilities relating to pay, T.A and Medjea| ét‘l’endan};getc; as may be jssyed by
the Govemmént f"or the statys oFtI'reIGovernmenr Servant to which he hcfongs.'

5 He sha” be liable (o and Goverpe by the Governmeny of Khyber Pakhtun Khwa GO\-'ermnenI servant
(L‘.onc]ucl) Rules, 1957 Khyber Pakhiun Khwy Governmeny.- Serving (J-.’f'{?ciq’n"c.\-' & Dfscip!in:u‘y) Rules,
2011 and ayj others orde s/instructions of the Gove; nment in thig behalf

6 He wij) be regylay Contributorof Gp Fund as per Government instructions.
7 He wij Produce medjey) fitness certificate fron Uic medicy) avthoritjoy.
8 Ifl'he;zppoinree IS agree UPON [0 the abgve LOR, he may

Within] s ¢

ays. In case of failure, his

report for iy duty (o the ¢
9 He can pe t

all stand cance]
acancy/post i the Kh
artment FAT A

appointmen g,
any class — 1y
ate of Fisherjeg Dep

oncerped atithority
nul'omal’fcafly.

ansferred op yber Pakhtyn Khwa Fisherfes Department

or Directo,

Sy

(MUHAMMAD SHAF MARWAT)
] DIRECTOR F ISHERIES
: FATA
Copy forwarded f, information to:-
I The pg ¢ Additiona] Chief Secretary FAT A,
2~ The PS¢0 Secretary Production Livelihood and Deve]opmen'IfD‘emrlmcnt FATA, .
3- The Accountany Genera] (PR) Sub Office Peshaway, i lé
4~ The Director General Fisherjes Kh‘\fger Pakhiun Kh\'m I.’eshawar._ H’ER#ES
5- The Assistant Director p Isheries FATA Secretariar Peshuaway. A ] "M&,RGEDAREAS
"6 The Official Concerneq. | | Vp§§_}i&}{&3»
(MUTIA MMA]
| = |
|

LA N 4 i
; t - i
P o, 3 . - e
: .




DIRECTORATE OF FISHERIES.

FAT'A SECRETARIAT PESHAWAR. 5
- Phone: (091) 9211799 " | Fax: (091) 9211799
No. 8§1-91  /DF Dated Peshawar thef_%O/O]/ZOlS

Sm"ject - ‘. “Ca-n'cellaﬁon ‘i:)f ‘(‘)fﬁée O'r‘de'r' R

: | The followmg ofﬁee orders are hereby - w1thdr?wn/cancelled in the
lxe service with immediate effect. :

25 0rder NO.30-36/DF Dated 18/01/2018. i
3~ Order NO.58- 64/DF Dated 18/01/2018.

4= Order NO 51- 57/DF Dated 18/01/201 8 .
,‘S Order NO 37- 43/DF Dated 18/01/2018: '

{4Order NO.44-50/DF Dated 18/01/2018. - - -~ i

best interest

lg?VAT)

. DIRECTOR FISHERIES FATA.

Copy forwarded f'or mformatmn to -

1 T he PS to Additional Ch1ef Sem etary FATA

}
I
: : i_;
2:The PS tor Secretarv Production &Lwehhood Development Department FATA.F
3- The Accountant General (PR) Sub Office Peshawar. . . i
‘4-The Director General Fisheries Khyber’ Palchtunkhwa Peshawar. :

5- The Asmstcmt Dlrector F 1sher1es FATA Secretarlat Pcshawar
6 The ofﬁcm concemed

!
3"
i
|

= Byin ez

-t e e
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& :‘m}i‘ el F o ' ) ‘ . <%
; g; | FATA SECRETARlAT PESHAWAR. ,

Phone: (09_1)_9211799 -,| Fax: (091) 9211799 -

NN m,sr&-'/ - Y . N ) L3\ -
e No.3/42- /EF . Dated Peshawar the 31 /07/2018 {2 °

The Section Officer Production & Livelihood
‘Development Department FATA Secretariat

- e .Peshawar :
Subject: | ‘MINUTES OF DEPARTMENTLE SELECTION COMMITTEE

o Reference your office letter NO. SO- lI/PLDD/FS/F1sherles/ 1-9/13/1883- 86Dated
the 12 July 4018 and DF Letter NO 3037 39/DP Dated 18/07/2018 ,the detall of the case as,

A meetmg has been he!d under the chairmanship of Secretary Productlon &anehhood
Developmer|t Department FATA on 03 /01/2018, about the status/filling of the vacant posts in

Directorate gf Fisheries FATA. As per directives a file has been moved for approval of the filling of the §
vacancy ('bot h- Developmental/Regular) in the Directorate of Fisheries FATA (Annex Flag- A}.The worthy:
Secretary Pr.oduct:on &leellhood Development Department FATA approved the case and returned th:e ‘
- file on the s.tme date e : :

A letter was assued to the Manager Employment Exchange Pe.lhawar on

\ P 08/01/2018 Annex Flag— B).to do the needful under Government policy.

: . As per rules for Departmental Selection Commlttee was constltuted and approved fror;n _
he Secreta y Production &leehhood Development Department FATA {Annex Flag- C}. A o

The worthy Manager Employment Exchange Peshawar has given no response till _
1 8/01/2018 During this period the Secretary Production &stelnhood Development Department FATA!
has handed) over a list of the fo]lowzng to the undersugned for appointment. :

1- Mi* Sadiq Ullah $/0 Safi Ullah. Mohmand Agency for Naib Qasid. {Regular).

. 2- lVIr,’ ‘saddam Husain 5/0 Atta Ullah Peshawar for Naib Qasid. . (Regular).

3- Mil Mohammad Naveed S/0. Mohammad Ayub peshawar for Driver (Developmental).
4- Mri Zaki Ullah S/O Abdul Qahar peshawar for Chowkidar (Developmental)
5- Mr Umar Said 5/0 Noor Said Peshawar for Driver. (Regular).

‘ | * The undersigned like in past refused to do the same and insisted that the appomtment w:ll
be?tmne on merit but the worthy aetretary P &L D D FATA pressed the undersigned and directed
tha* he has discussad the issue with Manager Employment Exchange Peshawar and he( '

“Manager } will send the list of these candidates from serial NO. 1 to serial NO.5. So due to
intense pressure of the Secretary Production &Livelihood Development Department FATA and .
non-response from the Manager Employment Exchange Peshawar the undersigned issued thé

‘appointment orders in respect of the class IV on Dated 18/01/18 asper above list. :

I The undersngned‘was directed by the Secretary Production &Livelihood Development - - '

Department FATA that Mr. Saddam Husain S/0 Atta Ullah Peshawar at serial NO.2 and Mr. Zaki Ullah:;f

$/0 AbduliQahar Peshawar at serial NO.4 are his relative. While by appointing the other candidates, ke

(Secretarv, P &L 0D FATA) intends to oblige some Higher ups

=

- After this process a letter from the manager Employment Exchange Peshawar of dated
19/01/20 18 was recelved on 29/01/2018. Where upon it was advised to advertise these posts

" accorgingy. \r‘\f‘ﬁc)\ F|o5 D). When it was brought into the noth_e of Secretary Production &livetihood

, '.Develop ent Department FATA, he advnsed theé undemgned that nothing would happen Ail is correct ,

“do notw rr,/ and itis FATA not settled area. ~ -

\\% SR After receiving cold response from Secretary Production &ivelihood Development :

, Department FATA , the undersigned cancetled /W|thdrawn all the appointment orders in respect of the

class IV.op 30/01/2018 being issued without completing codal formalities {Annex Flag-E). The Secretarv

' Productign &anellhood Development Department FATA were informed through the same letter and

“verbally..A note sheet (Annex Flag-F),moved to the Secretary Production: &leel! ood Development ! v

¢~ Department FATA and requested that approval may be given to the undersi 0 advertise these

\ _posts in the leading newspapers through Director.information FATA. But the sarfe was not returnedfto -
the unde rs-gned for any action. ' "

SELTA TOR FISHERIES
© ““MARGED AREAS .
PESHAWAR ’~




In addition to this, it is pertlnent to pomt out he.re that nobody has submitted their arfival

report m the Directorate of Fisheries FATA to the appointing authority, and have not join their duties nor
they have been paid for. The Secretary Production &Livelihood Development Department FATA

' nressunzed the undersigned for remstatement but in vain as | refused for any illegal orders
i

undersigned submitted a letter (Annex Flag-G).

“whom. |

MOHAMMAD SHAFI MARWAT

>rwarded for mformatlon to .
“fl“he PS to AddltlonaI Chlef Secretary New]y Merged Dlstncts

: ]31 stricts

- ":k ‘he Duector Flsherles Newly Merged Districts.

¥ RGEDAR

. . on 01 03-2018, Mohammad Arshad Aziz {BS- 19) took charge of the post of Director
. ‘Fisheries FATA The employees appealed to Secretary Production &Livelihood Development Depart
FATA fot reinstatement When the Director Fisheries FATA directed for comments in this case the

After this the undersigned have rio information that who was appointed/reinstated af

Deputy Dxrector F 1shenes Newly Merged Dlsgncts

2-. The PS to Secretary Production &leehhood Development Department Newly Merg' d

pESHA.'t/A'JAS; | Deputy Dlrector Fisheries New]y Merged le:'[l‘lCtS _




]

14 Order NO:44-50/DF Dated 18/01/2018.
-240rder NO.30-36/DF Dated 18/01/2018.
© 3% Order NO.58-64/DF Dated 18/01/2018..
A ‘Order NO.51-57/DF Dated 18/01/2018.
S Order NO. 37-43/DF Dated 18/01/2018.

Cl -The PS to Addl‘aonal Chlef Secretary FATA : 2
- 2:The PS'to: Secretary Production &Livelihood Development Department FATA.‘
N 3-The Accountant General (PR) Sub Office Peshawar.

A “The Director General Fisheries Khyber Pakhtunkhwa Peshawar.
 5-The Asmstant Director Fisheries FATA Secretarlat Peshawar '
o 6 The ofﬁ01al concerned

DIRECTORATE OF FISHERIES.

No 81- 91

/DF Dated Peshawar the

 FATA SECRETARIAT PESHAWAR.
Phone: (091) 9211799 |  Fax: (09]

) 9211799
50/01/2018

Sv"tzject - Cancellatlon of Ofﬁce Order

blic service with immediate effect. .

Copy forwarded for mformatlon fo:-
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DIRECTOR FISHER IES FATA
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DIRECTOR FISHERIES FATA

The followmg ofﬁce orders are hereby w1thdr?wn/cancelled mn the best interest



el

My

Decision on t_he.departmental appeals .of five class v erﬁployees submitted separately
against the impugned order dated 30-01-2018 (Annex-1) passed by Mr. Muhammad Shafi Marwat, the

then Director of Fisheries (OPS), wherein orders of appointment of the folloWing five Class Iv employees

- appointed on 18-01-2018 were withdrawn (with immediate effect):-

1. Umar Said - Driver

2. Saddam Hussain - ~ Naib Qasid

3. Sadiquliah . Naib Qasid ‘
4. Zzakiulah .~ Chokidar (ADP Scheme)
5. Naveed Ahmad Driver (AD‘P:Scheme) '

2. ThroUgh this order the undersigned in the .capacity of a';‘ppellate authority under the

- Khyber Pakhtunkhwa Civil Servant Appeal Rules 1986 intend to decide/dispose of the‘departmental

appeais of Mr. Umar Said S/0 Noor Said Driver, Mr. Saddam Hussain $/0 Attaullah Khan Naib Qasid and

Mr. Sadiqdllah S/O Safi Ullah Naib Qasid who were appointed by the aforementioned- appointing

authority on regular basis and also decide the appeals of Mr. Zakiullah $/0 Abdul Qahar appoir_lted as

Chowkidar on fixed pay in the ADP Scheme, “Strengthening of Fishéries Department in FATA” and that

of Mr. Naveed Khan S/0 Ayub on fixed pay as Driver in the said ADP Scheme ‘as identical quesﬁor{ of

law/ facts is involved in the case of the twosets of employees. (Copies of their appointment orders are

placed at Annx-il, Iil, IV, V and vI).




01-2018 giving the same back effect which they clarmed to be an act of mala flde on part of the

l appomtmg authority, contending further that no one could. be"punished retrospectlvely Thrs claim of
the appellant is endorsed from the recerpt of a copy of the rmpugned order in the office of PS to

Secretary P&LDD 16-02- 2018 duly diarized as such (Ann—\.lli)‘1 The appellants further alleged that no

inquiry was made in the case nor.was any show cause issued to them .before the issuance of the

‘impugned order adding further “that no personal hearing- vyas< given to them before they were
condemned which was glaring violation of the law as in. terms of Judgment of the Supreme Court of
Pakistan reported in PLD 2008 supreme Court 412 (Ann Viii} which states that principles of natural
justice require that orders adverse to the mterest of a person cannot be passed without provrdmg him
an opportunity of heanng and- departure from such rule may render such order illegal. They complained
that they were not given opportunity of falr trial as enshrined in article 10 A of the constrtutron nor were

- they treated according to law as per Article 4 of the constrtutron

4. The appeals of all the five appeliants were forwarded to the Director Fisheries FATA for

his comments vide letter dated 26-02- 2018 and 28-02-2018 who vide letter dated 5-03-2018 in his
Capacity as Deplity Director Frsherres FATA furnished a sketchy reply ‘which is placed at (Annex IX).
~ Instead of offerrng comments on the appeals and advancing "ogent reasons or Justrflcatron in support
of cancellatron of the orders of the appomtment of the appellants, he contended in Para 3 of his letter
that the orders were issued due to the intense pressure of the secretary P&LDD FATA. This stance of the
officer is baseless in view of his contention in Para 2 of the véry letter where he stated that he
" submitted a note on 9-02-2018 seeking guudelrnes / directives which accordmg to hrm remamed un-
reSponded till now. One farls to understand as to what guidance he needed on 9- 02-2018 when he had’
already cancelled/ w:thdrawn all the flve orders of appointmént much earlier on 30-01-2018. It
o srmultaneously falsifies his contention of the alleged pressure of the Secretary PL&DD for the said
' appointments as in the presence of such pressure the unilateral wrthdrawal cancellation order would
not have been- made by.the said ofﬁcer who admlts havmg sustained pressures for domg rllegal things in
the first instance. It also transpires from the comments that in order to cover up his guilt and avoid the
likely embarrassment the officer back dated the impugned order dated 30-01-2018 which most
probably was issued around mid-February as is evident from the statements of the appellants in their
appeals as the date of the commumcatron to them of the |mpugned order is endorsed from the delivery

of a copy of the said order on 16-02-2018 to the PS to Secretary P&LDD FATA {Annex-VHi).

A

5. From the perusal of the contents of the appeals perusal of the comments of the Deputy
Drrector Fisheries dated 5- 03 2018, other relevant record such as letters of the appointment of the

appellants coples of their medrcal fitness certificates and their arrival repdrts far duty in the office of

MARGED AREAS
PESHANAR

commumcated to them on 16- 18" February, 2018 whrle date of issue on the same was recoded as 30- .



2
(

the- appointing authority, lead me. to believe that all the appellants were appoinfed by tbe Director

Fisheries being competent aufhority under the rules and there was no illegality or fault, if any, on the

‘part of these appointees whose appointment orders were' subsequently cancelled / withdrawn by the

said éuthority without fdlfillment of the due process of law and_ withbut giving of any show cause notice
and without any opportuﬁity'o_f 'personél hearing to the:-é'ggrieyed government servants. These orders
were given effect from bgi‘ck.date. This being so, the reliance 6f"t‘he'appeliants_ on the judgmeht of the
august supreme court of Pakistan contai'ned' in 2008 SCMR 598, 1996 SCMR 1350 and 2006 SCI:/IR 678

(Annex-X) conform to and fits fully to the circumstances of the present appellants as they were not at

fault at any stage of their recruitment, the onus of the entire process however lie on the competent

authority who in the first. instance appointed all the appellants on different po‘siﬁons, got them
medically examined from the authorized Medica! officer, accepted their arrival reports for duty and
then without fo!lowing the legal processes took a U-turn and dispense‘d with their services with a single
stroke of pen without fulfillment of the legal re‘qui}ement of conducting enquify, issﬁance of show case

notice and opportunity for personal hearin'g, as required under the law and binding under the principles

natural justice.

6. In the bircumstances,/the‘undersigned'in the capacity of appellate authority in terms of rule § of

the Khyber Pakhtunkhwa Civil Servants Appeal rules 1986 by accepting the appeals of the three ?Jgular -

L 2V

: : 217 S
employees set aside the impugned order 30-01-2018 passed by the,corﬁpgtent authori{y and reinstate




the individuals from unnecessary litigations.

Dated 12-03-2018

ARGt'J &?FA::
PESHABAR.

Supreme Court be extended to other <civil servants who may not be parties to the litigation instead of

compelling them to approach tire Service Tribunal or any other.forum.‘

8. It is also relevant to place on record that in furtherance of the case of Good governance and, for
reduction of litigations for and against the government the Government of Khyber Pakhtunkhwa has
taken a very good/ posrtlve lnltratrve by constitution of commlttees at provmcral and department level
(Annex XII) to revrew the servrce cases pending in- different courts and decide the same at the

department level. My this dec1sr0n would be in'line with the said policy and save the government and

j f
( Abdul-Latif )
Secretary Production & Livelihood
Development Department. .

 (Appellate Authority)




TO BE éUBSTITUTED WITH EVEN NUMBER AND DATE

" DIRECTORATE OF FISHERIES
‘ FATA SECRETARIAT PESHAWAR
Phone: (091) 9211799 |  Fax: (091) 9211799
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No. 2351-57/DF " Dated Peshawar the 10/04/2018 5

OFFICE ORDER

The undersigned in the capacity ‘of Appellate Authority in terms of rules 5 of the

Ty | e e e e,

Khyber Pakhtunkhwa Civil Servants Appeal rules 1986, by accepting the appeal of the following

employees, set aside the impigned order passed by the Director Fisheries FATA vide No.81-

- 96/DF dated 30/01/2018 and reinstate these appellants in their service from the date of

ST Ay e

. cancellation of their appointment order with all back benefits in the best interest of public

service.

1. Mr.Umer Said S/O Noor Said Driver (BPS-04). (Regular Bése)
\/ 2. Mr. Sadam Hussain S/O Atta Ullah Khan Naib Qasid-(BPS-03) (Regular Base)
Mr. Sadiq Ullah S/O Safi Ullah Naib Qasid (BPS-03). (Regular Base)
4. Mohammad Naveed S/O Mohammad Ayub Driver (PPS-01) on Fixed Pay '@16000
per month) under the project * Strengthening of Fisheries Departlﬁent i FATA” ‘
5. Mr. Zaki Ullah S/O Abdul Qahar Chowkidar (PPS-01) on Fixed Pay @16000 per
month) under the project Strengthening of Fisheries Department in FATA”

Re-instatement order in respeet of S.No#1 is subject to age relaxation by the
competent authority under the rules.

--Sd--
e (ABDUL LATIF)
SECRETARY PRODUCTION & LIVELIHOOD
DEVELOPMENT DEPARTMENT FATA
(APPELLATE AUTHORITY)

. Copy for information to:

I. Additional Accountant General (PR) Sub Office Peshawar.

2, PS to Additional Chief Secretary FATA.

3. PS to Secretary Production & Livetihood Development Department FATA with reference
td his detail order dated 12/03/2018 and subsequently orders on Note Sheet  dated

06/04/2018. ‘

Director General Fisheries Department Khyber Pakhtunkhwa.

5. Section  Officer P&LDD FATA  with reference  to

. No.SO/P&LDD/FS/Fi-heries/1-9/13/715-16 dated 13/03/2018.
6. Deputy Director Fisheries (H/Q) FATA/ Superintendent Fisheries FATA
7. Incharge B&A Section and Disburse (FYQ) FATA & Official concerned

his  office  letter ‘ ‘

|y
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ecretary P&LDD, FATA Secrelarial.

SUBJECT:  ENQUIRY REPORT REGARDING RECRUITMENT OF CLASS- IV _IM

DIRECTORATE OF FISHERIES.

RIS,

I am directed to refer to this department Notification No.F5/E/100-
62(Vol-6)/ dated 17-08-2018 and ta say that the Enquiry Officer submitted th;e :

a) District Employment Exchange Peshawar letter dated 19/01/2017 says.
“This office (Employment Exchange, Peshawar) registers only those
persons who are residing in District Peshawar. Therefore, you may

. Please advertise these posts in the Daily Newspaper as per Rules

C{Annex-H1)." -

|
report on 31-08-2018, with the following findings / recommendations:-
|

) This proves that in first place, the posts needed to be advertised, and the
(act thal registration of the employees with employment exchange claimed-
lyy Directorale of Fisheries tumed out to be fake as per letler of

ionpdoymant Exchange Poshovear,

2 The vecrusitment was made wilhoul ochrvmq laid dow= procediure and.
iwrslere, mnies of the Deparlmental Qelecuon Commitiee (NDSC) megt ing

ce

Hoell ware nol recorded,

) /s par procedure, appointment cannot be made without recording minutes
of DSC and approval.thereof. The appoiniments were (:ancelIed:’ierminaiod
by Director Fisheries. Surmprisingly howevl,; the appomteeo were re-instated
by the Secretary Liveslock in the capacnty of an appellant authority vide
letler No.238 1-57/DF dated 104042013,

Mc\ Qwing to the above, it is crystal clear that order of the Secretary PLDD, re-
n::um.,q appointges who in first place are nol appointed is illegal and lhus

\5/\ weeds caneellation. In-fact the whole procedure of recruiiment from the very

[,mmmnu seams  dublous, wihen the Dislicl- Employment Exchange, .

g% @/ ' Po shawar ieifer clearly staled to advertise {hg p-o-slsl

| oh submission of ti:o Uiy r.y;pmt. the‘Corn;ﬁe‘nent Authioeity (ACS FATH
\‘ Lo Do nlensed {n chirect | '
."‘3_ ;e deantid abeinfior jshe dastructions to implariine

bccumcu vy bd.lllbbdllﬂt:l
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- “

You are, lherefore, requesled hat findings/recommendations of
ey Officer, as per approval of ACS (FATA) may kindly be implemenied and
complianca report submitted lo this depariment, please.

-

Yours faithfully,

<z 2
Section Officer (Estab.) 7
—A

. Copy to:- 1859

1. PS to Additional Chief Secratary FATA.
& 2. PSto Secretary AIRC.

opsraAR




DIRECTORATE OF FISHERIES

FATA SECRETARIAT PESHAWAR. '

Phone: (091) 9211799 |  Fax: (091) 9211799 e

| o | e
No.3£o@DF " Dated Peshawar the [ ninots.

OFFICE ORDER

In pursuance of the ﬁndmgs /- recommendations of the report of the enquiry
into the illegal appomtments on account of non- observance of proper procedure & non-
fulfillment of codal formalities durmg recruitment process of Class IV staff, communicated
to the Production & Livelihood Development Department FATA, vide the AI&C
Department FATA Secretariat letter No.FS/E/100- 62(ul-6)6649-51 dated 04-09-2018, the
‘services of Mr. Sadam Hussam Workmg as Naib Qasid (BPS-3) are hereby terminated -

with immediate effect for being irregular, illegal and void ab initio.

DIRECFOR FISHERIES
+ FATA

Copy forwarded for information to:-

AG.PR Sub office Peshawar . | ' \S\ /\\

PS to Additional Chief Secretary FATA

PS to Secretary AI&C FATA

‘PS to Secretary P&LDD FA’i“A _

Section Officer-Il P&LDD FATA with reference to instructions contained in his letter
~N0 SO (P&LDD)/FS/Fisheries/1-9/18/2668-69 dated 14-11-2018,.

6. Deputy Director Fisheries H/Q FATA : j

7. Drawing & Disbursing Officer Fisheries H/Q FATA for further negessary action.

8. Mr. Saddam Hussain S/O Atta Ullah Khan R/O Ram Kushan } Abad Bakhshee Pull
‘ Peshaw:
awar g)@e

fr—

b o

N/ "ér‘ [g\u )!Mu" F‘SHER‘ES

YH PGED ﬁREAa
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Pt il-hgﬁ'j%i FATA SECRETARIAT PESHAWAR

\‘&ﬁ

R

Phone: (091)9211799 | Fax: (091) 9211799
No3/42 M8k Dstes Peshawar the 31/07/2018 \ &~

The Section Officer Production & Livelihood
‘Development Department FATA Secretariat

) = Peshawar. :
Subject: MINUTES OF DEPARTMENTLL‘ SELECTION COMMITTEE

. Reference your office letter NO.SO-{I/PLDD/FS/Fisheries/1-9/13/1883-86Dated
the 12 July 2018 and DF Letter NO. 3037-39/DF Dated 18/07/2018.,the detail of the case as,

1 Ameeting has been held under the chairmanship of Secrétary Production &Livelihood
Developmerjt Department FATA on 03 /01/2018, about the status/filling of the vacant posts in
Directorate f Fisheries FATA. As per directives a file has been moved for approval of the filling of the
‘vacancy (bo h Developmental/Regular) in the Directorate of Fisheries FATA (Annex Flag- A).The worthy;
Secretary Productlon &Lweluhood Development Department FATA, approved the case and returned the

file on the same date

A Ietter was issued to the Manager lEmployment Exchange Peshawar on
08101/2018[Annex Flag- ) to do the needful under Government policy. -

=]

. As per rules for Departmental Selection Committee was constltuted and approved fror
the Secreta y Production &tivelihood Development Department FATA (Annex Flag- C).

-

The worthy Manager Employment Exchange Peshawar has given no response till
18/01/2018 During this period the Secretary Production &tivelihood Development Department FATA;
has handed over a list of the following to the undersigned for appointment.

1- M¢. Sadiq Ullah S/0 Safi Ullah Mohmand Agency for Naib Qasid. {Regular).

. *2- Mr] Saddam Husain S/O Atta Ullah Peshawar for Naib Qasid. . (Regular).
3- Mr} Mohammad Naveed S/O Mohammad Ayub Peshawar for Driver (Developmental).
4- Mr! Zaki Ullah 5/0 Abdul Qahar Peshawar for Chowkidar (Developmental)

5. Mri Umar Said S/O Noor Said Peshawar for Driver. (Regular).
The undersigned like in past refused to do the same and insisted that the appointment will

) ) neldoie on merit but the worthy Secretary P &L D D FATA pressed the undersigned and directed
£ that he has discussad the issue with Manager Employment Exchange Peshawar and he(
TME Manager } will send the list of these candidates from serial NO. 1 to serial NO.5. S0 due to
intense pressure of the Secretary Product:on &Livelihood Development Department FATA and .
%n response from the Manager Employment Exchange Peshawar the undersigned issued the
d . -appointment orders in respect of the class IV on Dated 18/01/18 asper above list.
I ' The undersigned was directed by the Secretary Production &Livelihood Development”
A Depairtme nt FATA that Mr. Saddam Husain S/O Atta Ullah Peshawar at serial NO.2 and Mr. Zaki Ullah
i $/0 Abdui{Qahar Peshawar at serial NO.4 are his relative. While by appointing the other candidates, fe

{SecretaryjP &L D D FATA) intends to oblige some Higher ups.

: After this process a letter from the manager Employment Exchange Peshawar of dated

: 19/01/2018 was received on 29/01/2018. Where upon it was advised to advertise these posts

Jis accordingly. (Annex F.ag -D). When it was brought into the notice of Secretary Production &Livelihood
D.eveloprr ent Department FATA, he advised the undersigned that nothing would happen All is correc;t ,

" do not wgrry and it is FATA not settled area. :

e
o

bt
pv
X3

l

\% o After recelvmg cold response from Secretary Product:on &livelihood Development
\ ~ Department FATA , the undersigned cancelled /wrthdrawn all the appointment orders in respect of the
class IV op 30/01/2018 being issued without completing codal formalities (Annex Flag-E}. The Secretary
Productidn &Livelihood Development Department FATA were informed through the same letter and
verbally. A note sheet (Annex Flag-F),moved to the Secretary Production &Ltvellhood Development |

>

BER RS oy Fuir it ot vy gt T

)
: ‘- Departmgnt FATA and requested that approval may be given to the undersngned to advertise thesei
i T posts in the leading newspapers through Dlrector information FATA. But the same was not returned'to -
A the unde}sugned for any action. :
’? ’ . l L ' JSSISTANT DIRECTOR FlSHERl“’S l
3 ' S - J “* MARGED AREAS :
) PESHAWAR ' !



A 1, In addition o this, it is pertinent to po'int out here that nbbody has submitted their arfival
report m the Directorate of Fisheries FATA to the appointing authority, and have not join their dutiés nor
they have been paid for. The Secretary Rroduction &Livelihood Development Department FATA
ﬂressura,zed the undersigned for reinstatement but in vain as I refused for any illegal orders

On 01-03-2018, Mohammad Arshad Aziz (BS-19) took charge of the post of Director
Fisherie { FATA The employees appealed to Secretary Production &Livelihood Development Departinent
FATA fot reinstatement When the Director Fisheries FATA directed for comments in this case the
undersigned submitted a letter (Annex Flag-G)

After this the undersigned have no information that who was appointed/reinstated and by
whom '

MOHAMMAD SHAFI MARWAT i

, .
Deputy Director Fisheries Newly Merged Districts -
Copy forwarded for 1nformat10n to:- |

1- .[ he PS to Additional Chlef Secretary Newly Merged DlStrlCtS

The PS to Secretary Productlon &Livelihood Development Department Newly Mergied
Dletﬂm‘q i

3 .[he Duector F1sher1es Newly Merged Districts.

. Deputy D1rector Fisherigs\Newly Merged Districts

TSHERES .
S‘ST“WGED AREASS |

ogsuAWAR
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’ ' ... BEFORE THE KHYBER PAKHTUNKHW A SERVICE TRIBUNAL PESHAWAR

1

Service Appeal No. 373 /2019

Sadam Hussain......... coeiiiii Appellant

The Govt of KPK Agriculture ....................... e Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO REPLY FILED BY RESPONDENTS NO. 1 & 4. '

Respectfully Sheweth,

Preliminary Objections:

Preliminary objections raised by answering respbndents are erroneous and
frivolous. The appellant has got strong cause of action. All the relevant
facts have been incorporated in the memo of the appeal and nothing has
been concealed from this Hon’ble Tribunal. All the necessary parties have

been arrayed as Respondents. The appeal is well within time.

Facts:
1. Needs no Rejoinder.
2.

Incorrect hence denied. Appellant was appointed by the Selection
Committee against the post of Naib Qasid on 18.01.2018 after

observing all the codal formalities.
3. Misconceived hence riot admitted.
4. Denied as submitted by the answering Respondents. Petitioner was

medically examined by the authorized Medical Officer, thereafter he

joined the service of the Respondents, proper Service Book was also

maintained wherein necessary entries were made from time to time.




|
7
Grounds:
A
B
| C.
Departmental Appeal of the appellant the appellate authority found

Incorrect hence vehemently denied. After termination, Departmental
Appeal of the appellant before the appellate authority was accepted
with all back benefits. Pursuant to the same, appellant was reinstated

into service vide office order dated 10.04.2018.

Regarding Para-6 of the reply it is averred that after the
reinstatement of the appellant, Respondent No.4 became revengeful
towards him and irrespective of the fact that on the same ground of
allegation for which appellant had earlier been terminated from service,
once again on the same set of allegations he was tried and resultantly
again terminated from service without observing mandatory provisions/
formalities as laid down under the law. It is worth mentioning that similar
nature question of law was brought before the Hon’ble Peshawar High
Court in a Writ Petition wherein referred Petitioner was issued Show
Cause Notice in the same set of allegations for which he had already been
tned and awarded minor penalty, therefore, the IHon’ble High Court was
pleased to declare the second Show Cause Notice on the same allegations

as in clear violation of 'Arti_gldefl_}_of the Constitution of the Islamic

. ) . ~ (-‘_'- .. - — 4 e e e T ».‘—7‘?.‘.2‘.5 ?{r—"‘%
Republic of Pakistan, 1973 {-=eniance 5 viaced o AT 0 . JHEs. T REAN

Being not replied hence admitted.

Incorrect. The appellant has not been treated according to law and

was unlawfully terminated from service.

Incorrect hence not admitted. Appellant was appointéd on the
recommendation of the properly constituted Selection Committee
after observing all the codal formalities hence his appoinfment order
was acted upon, carried into effect and valuable rights have been
accrued in his favour which cannot be taken away ﬁnder the

principle of locus poenitentiae.

As already explained hereinabove that in response to the



R R I

no irregularity whatsoever in the $election process of appellant,

therefore, appellaiit was reinstatéd into service with all back benefits.

D&E. Misconceived. It is a settled law that in case of any irregularity in the

" process ‘of selection is committed by the competent authority then
the authority will bé responsible and poor employees cannot be
made to suffer. Moreover, clear violation of .Article-13 of the
Constitution has been made and on the same set of allegation he has
been -again terminated from service. Hence the same amounts to

double jeopardy.

F-1.  Incorrect hence not admitted. It is well seﬁled legal priﬁciple of law
that in case of major penalty regular enquiry is to be conducted
wherein the delinquent civil servant is to be associated with all
stages of the enquiry pfOceedings. Furthermore, appellant was
condemned unheard by infringement of Article-10A  of the
Constitution -of Islamic Republic of ‘Pakist'an 1973. Neither Charge
Sheet and Statements of allegation were issued to appellant nor was

he provided opportunity of personal hearing.

[t is, therefore, humbly prayed that the reply of answering
Respondents may graciously be rejected and the appeal as prayed for may

graciously be accepted with costs.

Appellant

Through

Dated: /11/2019

Verification

Verified that the contents of this rejoinder are true and correct
to the best of my knowledge and ‘belief and nothing has been
concealed from this Hon’ble Tribunal.
poldor

Appellant




