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BEFORE THE K[’IYBER PAKHTUNKHWA SERVICE TRIBUNAL

Appeal No. 473/2016
- Date of Institution . 04.05.2016
Date of Decision . 21.03.2018

Adil Badshah son of Amal Badshah resident of Niazi Khell Tehsﬂ
Takhti Nasrati District Karak. ’
Appellant

I. Government of Khyber Pakhtunkhwa through Secretary Health,
Civil Secretariat Peshawar.

2. Chief Executive, Khalifa Gul Nawaz 'Teaching 'I-Iospital,
Bannu. ' :
" .Respondents
JUDGMENT -

[

MUHAMMAD HAMID MUGHAL, MEMBER:  Learned

coun;sel for the appellant present. Learned Deputy District Attorney
for respondents present.

i .2. -Appellant Adil Badshah, Ex-Ward Orderly ét Khalifa Gul
Nawaz Teaching Hospital, Bannu, has 'ﬁléd the present service
appeal u/s 4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974
against the order dated 27.10-.2015 of the‘responder'lt No.2 whereby

he was removed from service on the ground of absence from duty.

]é:‘amc'd Deputy District Attorney heard. File Perused.

4. Nothing is available on the record that the départmental

3

3.  Arguments of the learned counsel for the appellant and |




appeal of the appellant against the impugned order of removal from
service has been examined by the respondent department as on the
record there is no order of the appellate authority. In the stated

circumstances this Tribunal is of the considered view to remit the

case of the appellant to the appellate authority with the direction to |-

examine the case of the appellant and to decide his departmental
appeal with speaking order within a period of three (03) months of
the receipt of this judgment The present appeal is disposed of

accordingly. Parties are left to bear their own costs. Copies of the

present service ‘appeal and departmental appeal be sent to the |

respondent department. Nog order as to costs. File be consigned to
the record room.

ANNOUNCED
21.03.2018

| %”AMMW;A &o&‘

(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
MEMBER ' _ MEMBER




17.01.2018 Counsel for the appellant present. Mr, Zia Ullah, DDA
for the respondents present. Learned counsel for the appellant seeks

adjournment. Adjourn. To come up for arguments on 21.03.2018 .

before D.B.
&
4
(Gul&ﬁ)%m—) (Muhammad Hamid Mughal)
Member (I£) ' Member (J)
21.03.7018 tearned counsel for the appellant present. Learned Deputy

District Attorney for the respondents present. Vide separate judgment of today

placed on file, this Tribunal is of the considered view to remit the case of the

appciant to the appellate authority with the direction to examine the case of the
appeilant and to decide his departmental appeal with Speéking order within a
periodol three (03) 'mo‘nths' of the receipt of this judgment The present appeal is
disposed of accordiﬁgly. Parties are left to bear their own costs. Copies of the
13;*0:3::0'.";1 service appeal and departmental appeal be /a‘s%ﬁ't to xl‘he respbndem

department. Nog order as to costs. File be consigned to the record room.

. ﬂWWMMMM » é?/_o o

(Muharmimad Amin Kundi) ' - (Muhammad FHamid Mughal)
MEMBIER ' MEMBER




24012017 Counsel for the appellant and Addl: AG alongwith Mr.

Abdul Ayaz, Litigation Officer for respondents present. Written

reply submitted. The appeél is assigned to D.B for rejoinder and
~ final hearing on 20.03.2017 before D.B.}

.Aamir Nazir)
1 : o Member

Iy

20.03:2017 Counsel for the appellant and Mr. Muhammad Jan, GP for the

A g .
\i\ \ _ respondents present. Counsel for the appellant submitted rejoinder which is

placed on file. To come up for arguments on 19.07.2017 before PB. . ’

Clwgﬁllan

19.07.2017 Clerk of the counsel for appellant present. Mr.
Muhammad Adeel Butt, Additional AG for the réspb:'nden‘ts also
present. Due to strike of the bar learned counsel for the apbellant
is not available today. Adjourned. To come up for record and

arguments on 02.11.2017 before D.B.

(Gul ZebKhan) (Muhz{nrﬁ Amin Khan Kundi)

Mémber . Member :

02.11.2017 Counsel for the appellant and Mr Ziaullah, DDA for
‘ the respondents present. Counsel for the appellant seeks

adjournment. Granted. To come up for argumients on

17.1.2018 before the D.B.

L wb




.

08.09.2016
- 17.10.2016
|
i

. 14.12.2016

Counsel for the appeilant_and Addl. AG for

‘ respondents .present. Written reply not submitted.

.R‘equested for adjournment. Request accepted. To come up

for written reply/comments on 17.10.2016 before S.B.

Member.

Appellant in person and Addl. AG for respondents
present. Written reply not submitted. Requesfed for
é;djournmeht. To come up for written r'eply/comments on

14.12.2016 before S B,

Mimber

Counsel for the appellant and Addl. AG for the

,respondellts present. Requested for further adjournment.
~“Last opportunity granted. To come up for. written

~ reply/comments on 24.01.2017 before S.B.

\‘ ' K -
. ‘L___j . T
Ch@irman



RPN

T

b ’ 112.05.2016 Counsel for the appellant present. Learned
o counsel for the appellant argued that the appellant was
serving as Ward Orderly when removed from servicé
vide impugned order dated 27.10.2015 on the
allegations of willful absence and the said period of
absence treated as leave without pay where-against .the
appellant preferred departmental appeal on 25.11.2015
which was not responded and hence the instant service

appeal on 04.05.2016.

That earlier appellant has preferred Writ Petition

-

No. 233-P/2016 vide which the appellant was directed

-
——,

to invoke the jurisdiction of the Tribunal vide judgment

dated 05.4.2016.

That the alleged absence of the appellant was
confined to 10 days only while harsh punishment in the

. shape of removal from service was imposed. That the
appellant was awarded punishment referred to above as
well as treated the absence period as leave without pay.
That due to compelling circumstances in the shape of
divorce of sister of the appellant were not taken into
account and, moreover, the prescribed procedure for »

conducting enquiry was not followed.

Points urged need consideration. Admit. Subject -

to deposit of security and process [ee within 10 days, -

notices be issued to the respondents for written

_reply/comments for 08.09.2016 before S.B. ‘ . |

C!vglrmzm . J




Form- A

FORM OF ORDER SHEET

AL

Court of
Case No. 473/2016
| S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
1 - 04.05.2016

The appeal of Mr. Adil Bad Shah presented today by Mr.
Muhammad Saeed Khattak Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for

proper order please.

REGISTRAR -

This case is entrusted to S. Bench for preliminafy

cnézMAN

hearing to be put up thefeon (2-5 /4
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

SerwceAppeaI No (’1(‘5 /2016

Adil Badshah.................. B e

.. Appellant
VERSUS
Govt of KPK through Secretary Health and another .. Respondents
INDEX
S.No. | Description of Documents Annexures | Pages

01 | Memo of Appeal . V-3
02 | Petition for condonation of delay ; 4
03 |Copy of the  office order having Endst No. A

213/CE/Recruitment — Il Dated 17/08/2011 s
04 | Copy of show-cause notice bearing number 3763/CE B .6 ‘

dated21-10-2015
05 | Copy of reply 9 1
06 | Copy of the impugned order dated 27-10-2015 D ¢
07 | Copy of the 'b vondal. A E G-jo
08 | Copy of the order dated 05 04- 2016 in WP.No0.223-B/2016 F WG
09 | WakalatNama &

6L/': )L‘z d) L; o
Appellant o
Through 4§J
C sl

Muhammad Saeed Khattak

Advocate High Court, Peshawar.

Office: D-6, JK Shooping Mall, University Road, Pes-hawar,
Cell No: 03336272753




L BEFORETHE K.P.K. SERVICE TRIBUNAI. PESHAWAR

| - | . Serv:ce Appeal No. L{-'l?) /2016

. Adil Badshah S/O Amal Badshah R/O village Niazi Khell Tehsil Takhti Nasrati District Karak

| 4.V F Prodviass
....i..Appe ant - Borvigs Yelbunyy

1
i;'f.i’;mzsz.;.é

1. Govt of Khyber Pakhtunkhwa through Secretary Health at Civil Secretariat.Peshawar

VERSUS

2. Chief Executive Khalifa Gul Nawaz Teaching HospitaI;Bannu )
b er et doE et sreer et et ser b et en s et et aba sbesbasbessessatesberes Respondents

SERVICE APPEAL UNDER SECTION 4 OF TH.f KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974, AGAINST THE IMPUGNED ORDER DATED 27/10/2015, WHEREBY
THE APPELLANT WAS REMOVED FROM SERVICE AS WELL AS HIS ALLEGED ABSENCE
PERIOD FROM 08 OCTOBER 2015 TO 26 OCTOBER 2015 WAS TREATED AS LEAVE
| WITHOUT PAY.THE DEPARTMENTAL APPEAL AGAINST THE IMPUGNED ORDER IS. STILL
; NOT DISPOSED OF.

PRAYER ~ IN — APPEAL

ON ACCEPTANCE OF THE INSTANT APPEAL THE IMPUGNED ORDER DATED 27/10/2015 _
PASSED BY RESPONDENT NO. 2 MAY VERY GRACIOUSLY BE SET ASIDE AND THE
APPELLANT MAY KINDLY BE RE-INSTATED ON THE POST WITH ALL BACK BENEFITS.

Respectfully Sheweth;

1. That the appellant was appointed as Ward Orderly BPS O2upon the approval
of Departmental Sejlection' Committee against the vacant post at Khalifa Gul
Nawaz Teaching Hospital, Bannu vide office order having Endst No.
213/CE/Recruitment — 1l Dated 17/08/2011. (Copy of the office order having
Endst No. 213/CE/Recruitment — Il Dated 17/08/2011is attached as annexure A)

2. That the appellant thereafter took the charge of his duties and successfully
completed the probation period and performed his duties during his service

whole heartedly and to the quite satisfaction of officials concerned: .

. That the appellant was unable to c‘ontinue.his duties for the period w.e.f. 08-
10-2015 to 17-10-2015 due to the reason of some social disputein ‘hi.s family,
which is/was explained in reply to show-cause notice, whil_e-'p'assing the
impugned order dated 27-10-2015 the said period has been shoix‘&n as w.e.f.
08-10-2015 to 26-10-2015.




2

. That show-cause notice bearing number 3763/CE dated21-10-20]
to the appellant (Copy attached as annexure B), which was c_iull

attached as annexure C)

. That thereafter the respondent No. 2 vide impugned orderii'd"a' 10-2015

removed the appellant from the service as well as the said pen wés treated
as leave without pay.(Copy of the impugned order dated 27 10 2015 is

h

attached as annexure D) ‘

. That being aggrieved of the same the appellant preferred ,'.‘a{ departmental
appeal before Respondent No.l on 25 11-2015, but the saﬁ'{e'i’s still not
disposed despite the lapse of statutory period. (Copy of the departmental

appeal is attached as annexure E) ‘ b
. That the appellant then file a Writ Petition bearing Number 223 B/2OI6 before
the Peshawar High Court, Bannu Bench, which was dlsmzssed in ,the: f_ollowmg

terms vide order/judgment dated 05-04-2016. | :

'
o

“For the reasons discussed above, this petition being not ma/'hfainab'/e stands

dismissed in limine. However the petitioner is at llberz‘y to approach proper

forum for his grievance, if so desire’(Copy of the order dated: on the same )
1 ! ' A
o

attached as annexure Floasasty Trh

following amongst others;
GROUNDS

A. That the appellant has not been treated in accordance!ik

equal protection of law been extended to him.

authorities.




Bl

. That two penalties have been awarded to the appellant for remamtng

po g & 5;! "
absent only for few days. The appellant submitted prroper appllcatlon

%

for leave proper forum then left the station. o

]‘ u
l_, L
A .‘.
.
H

m [

. The period w.e.f, 08-10- 2015 to 26-10-2015 has already been;treated as
leave without pay. and then there is/was no justification for removal

from service. o

. That while awarding major penalty of removal from: service no proper

procedure was adopted.

. That any other ground can also be taken dunng the course of

arguments with permission of this Hon ble Tribunal. -

LI
<

it is therefore most humbly prayed that on acceptance of the mstant appeal
the impugned order dated 27/10/2015 passed by respondent no. 2 may
very graciously be set aside and the appellant may kmdly be re -instated on
the post with all back benefits. |

Any other relief which has not specifically asked for and deems fit in the
circumstances of the case may also be awarded to the appellant

v
ol 2ol Ji\e
tAppellant
: Thrdugh ¥
ll |

l'- .

Muhamx'na’d Saeéd

il
Advocatex Peshawar o
‘2 l‘ | "ﬁ'
ll !Hll g lv‘ 4.
|r. t-

';r,l
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1
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i
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'BEFORE THE K.P.K. SERVICE TRIBUNAL , PESHAWAR.

"C.M.No. /2016
,, N
Service Appeal No. .................J2016
. Adil Badshah . "
VERSUS

Govt of Khybér Pé:kntunkh‘v_v'a;& another

APPLICATION F:'OER CONDONATION OF DELAY. IF ANY.

Respectfully Sheweth:

1. That the titled Servif:e Anpeal has been filed today, where no“d.ate has
yet been fixed for hearlng
2. Thatthe appllcant/appellant has a good arguable case and is sangume
of its success. : '
3. That the grounds taken in the main appeal may also be taken as part
. and parcel of the instant appl:catlon
4. That because of bonafide mistake the applicant/appellant filéd a writ
petition before the Hon ble Peshawar High Court, which forum is/was
wrong for such Ilke matters. The apex courts have condoned the delay
_ for bonafide mistake'in filling a case before wrong forum.
5. That apex courts have favored the cases to be deC|ded on merits
rather on technlcalltles mcludmg the llmltatlons
6. That any other ground can also be taken dunng the course of

arguments with permission of thls Honble Tribunal.

ar >L \f )\}

Appellant/appllcant

Throughé\ o~ o
o g

Muhammad Saeed Khattak

Advocafe, Peshawar.
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N OfFICE OF THE CHIEF EXECUTIVE N @
EKH{EMM GUL NAWAZ TEACHING HOSPITAL-BANNY CF{“

Ph: 0928-633003, 0928-633633 [Z-ninil: khalilaguthospital@yahoo.com

v

i ™ R
2 = : S pen Rt By )
OFFICE ORLER ey
{ .
Consequent upon the approval of Departmental Selection Committee Mr.Adil

Badshah S/0 Amal Badshah, Village Niazi Khel Jehangiri Banda Fateh Sher
HBanda Takht e Nasrati Karak is hereby appointed as Ward Orderly BPS-02 i.e. (Rs.
4000-170-10000) plus usual allowances as admissible under the rules against the

vasint post at Khalifa Gul Nawaz Teaching Hospital Bannu. . '

‘His appointment in the Health Department wiil be- subject to the following  terms &
condlitions;

1. He will be on probation initially for a period- of two years extendable for a further
period not exceeding one year. i

‘2. His services can be dispensed with during the probation period, if his work and
.conduct found unsatisfactory or any error found in official record.

3. His appointment will be subject to medical fitness and verification of character
and antecedents. -

4. He will not be entitled to any TA/DA for medical examination and joining the first
appointment. .

5. He will be governed by such Rules and orders as may be issued by the
Government for the category of Government servant to which he belongs.

6. As laid down vide Govt. of NWFP, Establishment and Administration Department
Notification No. E&A (1-13)/2005 dated 10/08/2005, he will not be entitle to
pension or gratuity however in lieu thereof, he will entitled to receive such
amount contributed by him towards the contributory provident fund along with the
contributions made by the Government to his account in the said fund.

7. If he wishes to resign from service he will have ‘o submit resignation in writing
one month in advance OR deposit one month’s pay in the Government Treasury.

~However he will continue to serve the Government till his resignation is accepted
by the competent authority.” :

8. He will submit an undertaking on judicial stamp paper to Chief Executive Khalifa
Gul Nawaz Teaching Hospital Bannu that he has not been dismissed from any
service by any Govt. or semi Gouvt. organization. '

If the above terms and conditions are acceptable to him, he should report to the
Medical Superintendent Khalifa Gul Nawiiz Teaching Hospital Bannu, within fourteen
(1) days of the receipt of this order. Gaaric

:____“;,4 .
\.\ SAXXXXXX
s CHIEF EXECUTIVE
Q<. . KHALIFA GUL NAWAZ TEACHING
g SR Y HOSPITAL BANNU
‘\__,,,.-«
Endst. No. 213/CE/Recruitment-l| Dated: 17/08/2011

Copy for;warded to the: | ' L ]
-1, Medigal Superintendent Khalifa Gul Nawaz Teaching Hospital Bannu for information

2. District Accounts Officer Bannu for information and necessary action. - .

3. Accolnts Officer KGN Teaching Hospital Bannu for information and nébe.ssary-
action :

4. Mr.Adil Badshah S/O Amal Badshah, Village Niazi Khel Jehangiri Banda Fateh Sher
Banda Takht e Nasrati Karak :

-

OJ(Q’%‘ . CHIEF EXEQUTIVE
— KHALIFA GUL NAWAZ TEACHING
* HOSPITAL BANNU
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-

OFFICER_OF THE (Batter Copy)

~ CHIEF EXECUTIVE GROUP OF TEACHING HOSPITAL BANNU

Khyber Pakhtunkhwa Pakistan

 No.3763/CE , Dated: 21/10/2015
Show Cause Notice"

Whereas |, Prof. Dr. Muhammad Jehangir Kahn, Chief Executive, Group
of Teaching Hospital Bannu, as the competent Authority, am satisfied that the
facts available against you, Mr, Adil Badshah, Ward Orderly, KGNTH Bannu
warrant dispensing with holding an Enquiry under rule 5 of Government of

‘Khyber Pakhtunkhwa Efficiency and Discipline Rule, 2011.

NOW, therefore, | serve you, Mr. Adil Badshah ‘, Ward Orderly KGNTH
Bannu, with the following show Cause Notice.

“As reported by Night Supervisor/ Deputy Medical Supermtendent on
duty and Medical Superintendent KGNTH Bannu that you are absent from your’

- w.e.f 08/10/2015 till date and have rendered yourself liable to imposition of

any Mintor or Major penalties or both under rule -4 of the rule ibid.

You are also required to mention as to whether you want to be heard in
person or otherwise.
. ) . [
You reply to this Show Cause Notice should reach the undersigned
within 07 days of the receipt of this notice. ‘

- Mr. Adil Badshash , [Pro. Dr. Muhammad Jahangir Khan

WARD Orderly KGNTH Bannu
Endst No. & as above

Copy forwarded
Secretary to Govt. of Khyber Pakhtunkhwa Health Department Peshawar.
Director General Health Service Khyber Pakhtunkhwa Peshawar.
Commanding Officer Field Hospital stationed at KGNTH Bannu.
Medical Superintendent KGNTH Bannu.
PS to Minster Health Khyber Pakhtunkhwa Peshawar.
Accounts officer KGNTH Bannu with direction to stop the pay forthW|th.

OV HEWNRE



The chief Executive,
Group of Teaching Hospitals, Bannu.

—

Respected sir, .

;

With great reverence, if.is stated th
ters. My father had died 8 years ag
regarding looking after, finance,

|
|
. {Pﬁ) ¢
Subject; REPLY OF SHOW CAUSE NOTICE, OFFICE No.3763/cE

atlama poor man, the eldest one among.my
0. Therefore | have the burden of m
heaith, education & social affairs. -

brolherg and sis y whoie family

Recently there happened a social con
ter. This conflict hindered me from my offici

flict in my fémify which led to the divorce of my -
51 al duty, \ '

-

Therefore | request your hono

urto forgive me for rﬁy irregularity in duty due to the ;
“above mentioned problems. | will leave no sto

ne unturned to do my duty regularly in fbtuﬁre.

“Kindly, restore my salary as well.

_- ‘ Thanks in anticipation, X . : .
Dated: 22/10/2015 B B [/-/)(J (_S
B ' . .0 t ' Yours 'o'becﬁen’tly,

“Adil Bad Shah;

AN, A
N

R ‘/
/g o
A S

i
~

. -
$/0 Amal Bad Shah{late). -
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RN . | OFFICEROFTHE (Batter Copy)

CHIEF EXECUTIVE GROUP OF TEACHING HOSPITAL BANNU
‘ Khyber Pakhtunkhwa, Pakistan
A Officer order

“Whereas you Mr. Badshah ward orderly (BS 2 Khallfa Gul Nawaz Teaching
Hospital Bannu were served with show Cause notice no. 3763/CE dated 21/10/2015
which was duly recelved by you.

Ndw, Therefore, I, Prof. Dr. Muhammad Jéhangir Khan. Chiéf executive Group
of Teaching Hosp ital Bannu order you removal from service as Ward orderly with
immediate effect. The perlod of absence w.e.f 08/10/2015 to 26/10/2015 is hereby
treated as |leave without day. -

SAXXXXX

[Prof. Dr. Muhammad Jehjang'ir Khan]

Endst No.3801/CE = ‘Dated: 27/84/2015
Copy to: )
: '
1. Secretary to Govt. ofDKhyBer Pakhtunkhwa Health Depai'tment Peshawar.
2. Medical Superintendent KGNTH, Bannu.
3. Deputy Medical Superintendent Admin: KGNTH, Bannu.
4. District Comptroller of Accounts Bannu. ) '
5. Medical Superintendent W&CHH/PHQHH Bannu. .
’ -6. Accounts officer KGNTH Bannu. He is directed to make necessary entries in

service book in the light of above orders.
PS to Minster Health Khyber Pakhtunkhwa Peshawar.
8. Mr. Adil Badshah, Ward Orderly. ‘

*

For Information and necessary action

by

[Pro. Dr. Muhammad Jehangir Khan)
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_ Adil Bad Shahs/oAmai Bad Shah

- === zeal and zest to the entlre SatISfaC ion-of the Respondent No. 3.
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IN THE PESHAWAR HIGH COURT B

Wit Petition No.2.2-5 - Laf 20 |

Ex-Ward Orderly, KGN Teachlng Hospital, Bannu
R/O: YaghrNraz;KheI Teh:TakhtiNasrathi,

Distt: Karak - PETITIONER
- - ¢(;. ' ' -
VERSUS

The Govt of KPK through;-‘ .

1 The Secretary Health Department, (Govt of KPK) Peshawar

2. The Chief Executive/Hospital Director
~Group of Teaching Hospitals Bannu -

3. The Medical Superintendent.

KGN Teaching Hospital Bannu _ RESPONDENTS

WRIT PETITION UNDER ARTICLE 199(1)(&)&((:)
OF THE CONSTITUTION OF PAKISTAN~—1973

Being aggrieved by ’md drssatlsfred with' the rllegal and

unwarranted major punishment rnﬂrcted upon the Peuiloner by the

-Respondent No. 2 vide Office Order’ dated 27-10-2015 thereby removing
the Petitioner from service as Ward Orderly under the Respondent No 3

otherwise than in accordance with relevant Iaw/ru!es and non-

consideration of the Petitioner’s appeal dated 25-11-2015 " by the

Respondem No. 1 even after lapse of three (03) months, the Petitioner

sees no remedy except to beseech before this Hon’ ble, Court for the

enforcement of his inalienable constitutional and fundamental rights, inter(

alia, on the following facts and grounds:-

Copv of the |rnpuqned order dated 27-10-2015 is filed herewith and marked as Annex
(‘A)’

| FACTS
1. | That the Petitioner was appointed as Ward Orderly (BPS—02) under

the Respondent No. 3 since 17-8-2011 and served the hospital W!th great ,"7

P
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JUDGMENT SHEET

4REGT

IN THE PESHAWAR HIGH COUR
' BANNU BENCH.

(Judicial Department)

W.P No. 223-B/2010

JUDGMENT

Date of hearing 05/04/2016

Appellant-Petitioner et/ Lot o0t 87
K@M@MLM

Respondent —~

)

HAIDER ALI KHAN, J:- ,Thé petitioner seeks

]
L]

indulgence of this court by invoking writ jurisdiction

for redressal of his grievance with a prayer that:-

’

(a) “The impugned punishment order dated
. / 27-10-2015 has been passed by the then

Chief Executive illegally, incompetently
and in flagrant violation of the petitioner’s

Sundamestal rights”;

ATYROTED

EXNAZIINER
" Peshawar High Ccury,
Rannu Berch
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(b_} “Appropriate ‘wArit ~be issued t; the
. t'é;anden}s fo;‘ setting '&sfde the impﬁéﬁéd )
| puniéhnzent order dated 27;1 0420}5 and
-;Jr‘e-Ains-tatement of the peti?ibheir'in service

‘with all back benefits” .

2 The Iearne'd counsel' for ‘thﬁ; pétitionér argued
1 that the péﬁitioner while. serviné as -JWafdv Orderly
.. ulnd,er -the éqﬁmaﬁ@df ’i'espdﬁdent_ No.B since 1.7-8.-;

2011, he was given show cause notice with”thc

" statement of allegétion fof hfs absence from duty w.e.f

08/ 10/2015, which was repliéd to by him; that without

consid’eriﬁg the., hAuman'i:tarian ' circtimst‘ance.s',‘ l'em'ové.‘d

the‘ pétitionér from his s,eri)icg by impugne.c‘i order -
dated 27-10-20.1 5, hence thé instein't Writ petition.

3. - Arguménts" heard in motion a'ncfl‘availe}BIe

1'5001'(,1 appénded with thé petition perused.;

4.  While going through the record and mosft

particularly through the contents of the petition' one '

could reach to-an irresistible conclusion that the =

petitioner is a civil servant and the matter is of his ye-

e



i
-

instatement in_service, which does fall within the

terms and conditions of service as such, comes within

the domain of Service Iribuﬁal. The constitutional

| jurisdiction of the High Court, in such like matters, is

barred by explicit p‘rovi‘sio_n' of Article 212 of the

Constitution. It has been settled by the Apex court time

and again that the matters with respect to the terms and ©

A

conditions of service, could not be agitated before_ the

High Courts, through constitutional petition u_nderll

Article 199 of the ‘Constitution_. Article 212 (2) of the

Constitution, unambiguously bars . the jurisdiction of

v

the High Courts in the matters exclusively triable by

the "Scrvice Tribunal. The constitutional jurisdiction

'u1idér Art.199 of the Constitution ca’nbe invoked only,v

when there is no alternate remedy, available to the

. aggrieved party. Keeping in view the nature of
~ grievance of the petitioner, he has the right to invoke -
the j‘ui"isdiction'of the Service Tribunal.

5. For the. reasons discussed above, this

petition being not maintainable, stands dismissed. in




limine, however, the petitioner is at liberty to

approach proper forum for his grievance, if so desire.

Announced.
05/04/2016
S@/- Muham:mad Ghaz: .far Khan, §
&7 Baider All Khan
A/Awan>b

-y o Uidor 16534

-
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WAKALAT NAMA ~

In The KM %SLYV\ég_ T‘\/L&uu\fsg ‘P%AN&W&LH -

ﬁ\o‘»&p &aJAha}n _ (Petltloner)
. (Plaintiff)
(Applicant)
:  (Complainant)
| . " (Decree Holder)
; - VERSUS '
| é’\vw-)c ?() M A Lgv\oﬁ\szd (Respondent)
|  (Defendant)
! . (Accused)
| " -(Judgment Debtor)
| Case L anvies ‘&\:drzuﬁ\ No L 1:)_0\&\ y
| N -

I/ We Al Sadsbaly ¢ Apethedat)

do here by appoint And constitute Muhammad Saeed Khattak
Advocate High Court,Peshawar,to appear plead,act, compromise,
withdraw or refer to arbitration to me/us as my/our Counsel
in the above noted matter, without any liability for their default
and with the authority to engage appoint any other advocate.
Council at my/our matter. ‘

Attested & A cepted CLIENT/ S -

i: 6\f»/)[_, d)\ﬁ

Muhammg“Saee Khattak
Advocate,C-10,Haroon Mansion,

Khyber Bazar,Peshawar. 2:.
Cell# 0345 83 83 641 -
0333 62 72 753 3:. -
4.

Rww
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Service Appeal No.473/2016
AdilBadshah...................................................................._V(Appellant)
Versus A

Govt. of Khyber Pakhtunkhwa through Secretary Health & Others..... (Respondents)

r
SNO Description Annexure | Page No.
1 Para wise Comments 1-3
Copy of Show Cause Notice, Reply to Show

2 Cause Notice & Order of Removal from Service 4-6
of the Appellant

3 Affidavit 7

Dated / 12016

M

(Abdul Ayaz Khan) _
Administrative /Litigation Officer
Khalifa Gul Nawaz Teaching Hospital
Bannu




i

DD =

o

o

= . N .
: . BEFORE THE KHYB_ER PAKHTUNKHWA _SERVICE_ TRIBUNAL
“ PESHAWAR
Appeal No.473/2016
- Adil Badshah........................ SRR e (Appellant)
Versus
Gouvt.

of Khyber Pakhtunkhwa through Secretary Health & Others (Respondents)

Respectfully Sheweth:
Preliminary Objections:

That the appellant has no cause of action to file the instant appeal.
That the appellant has no locus standi to file the instant appeal.
That the instant appeal is not maintainable in its present form

That the appeal is bad for non-joinder and mis-joinder of necessary
parties.

That the instant appeal is barred by law.

6. That the appellant has concealed material facts.
7. That the instant appeal is badly time barred.

EACTS:
. Correct:

. Correct to the extent that the appellant took charge after initial

appointment dated 17.08.2011 and performed his duties to 07.10.2015.
The appellant remained absent from his official duties w.e.f 08.10.2015 to
26.10.2015 without any prior permission from the competent authority.
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P

. 3. Not Correct. The appellant absented himself from his official duties w.e.f
08.10.2015 to 26.10.2015 without submitting any application for leave to
the competent authority. That is why he was served with Show Cause
Notice dated 21.10.2015 for the above willful absence. The reply of the
appellant to Show Cause Notice, being not satisfactory, was rejécted and
he was removed from service on 27.10.2015 by the then Chief Executive,
Group of Teaching Hospitals, Bannu (respondent NE).Z). (Copies of Show
cause Notice, Reply & Order of Removal from Service attached).

4, Correct: However, reply of the appellant was not satisfactory.

5. Correct: | ,

6. Not Correct. No department appeal was submitted by the Appellant to
Respondent No.1.

. Pertains to record.

oo =~

. That reply on the grounds are as under

GROUNDS:

ﬁ\\ A. Not Correct: The appellant has been treated in accordance with the law.

" B. Not Correct. The appellant absented himself willfully without any prior
permission from the competent authority which has never be denied by the
appellant. _

C. Not Correct. The appellant has not submitted any application for leave to the
competent authority.

D. Not Correct. The appellant admitted his absence.

E. Not Correct. The appellant was removed from service for his willful absence
from official duties and his absence period w.e.f 08.10.2015 to 26.10.2015
was treated as leave without pay as per law. '

F. Not Correct. The appellant absented himself from his official duties w.e.f
08.10.2015 to 26.10.2015 without submitting any application for leave to the
competent authority. That is why he was served with Show Cause Notice
dated 21.10.2015 for the above wiliful absence. The reply of the appellant to
Show Cause Notice, being not satisfactory, was rejected and he was removed
from service on 27.10.2015 by thé then Chief Executive, Group of Teaching
Hospitals, Bannu (respcndent No.2). |




G. That respondent also seeks permission to adduce further grounds during

arguments.
PRAYER:

it is, therefore, most humbly prayed that on acceptance of this parawise

'cdmments, the instant appeal may please be dismissed with special cost.

Secretary to Govt. offKhyber
Pakhtunkhwa
Health Department
(Respondent No.1)

Through

inloy

Litigation Officer
Khalifa Gul Nawaz Teaching Hospital
Bannu




.y OFFICE OF THE p 4
IEF EXECUTIVE GROUP OF TEACHING HOSPITALS BANNU

Khyber Pakhtunkhwa, Pakistan _

No.3763/CE Dated: 21/10/2015
SHOW CAUSE NOTICE

WHEREAS |, Prof Dr. Muhammad “Jehangir Khan, Chlef Executlve .
_ Group of Teaching Hospitals, Bannu, as the Competent Authoraty am satlsfled that the
facts available against you, Mr. Adil Badshah Ward Orderly, KGNTH Bannu warrant
dispensing with holdtng an Enquary under rule-5 of Government of Khyber Pakhtunkhwa_
Efficiency and Discipline Rule, 2011. |
NOW, therefore, | serve you Mr. Adil Badshah, Ward Orderty KGNTH
Bannu, with the followmg Show Cause Notice..
“As reported by Night Superv;sor/ Deputy Medlcal Superlntendent on duty
and Medical Superintendent KGNTH Bannu that you are absent from your-duty w.e.f.
08/10/2015 tlll date and thus have rendered yourself liable to imposition of any Minor or
Major penalties or both under rule-4 of the Rules ibid". .
You are hereby called upon to Show Cause as to why not one of the Mlnor
or Major or both penalties may be imposed upon you ' ' ’
You are also required to mention as to whether you want to be heard in-
person or otherwnse ‘ | ) .
' - Your repIy to this Show Cause Notlce should reach the unders:gned within

07 days of the receipt of this notice. o

| ' [Prof. Dr, Muhafnriiad Jehangir Khan]
MR. ADIL BADSHAH B
WARD ORDERLY KGNTH Bannu

Endst: No. & date as above

Copy forwarded:
Secretary to Govt. of Khyber Pakhtunkhwa Health Department Peshawar
Director General Health Services Khyber Pakhtunkhwa Peshawar
Commanding Officer Field Hospital stationed at KGNTH Bannu
‘Medical Supenntendent KGNTH Bannu w/r to his letter No. 1887/MSIKGN/1 5 dated
20/10/2015 : .
PS to Minister Health Khyber Pakhtunkhwa Peshawar
Accounts Offlcer KGNTH Bannu with direction to stop the pay forthwith.

AwN -~

9.
6.

4 Jehangir Khijn]




The chief Executive, _
Group of Teaching Hospitals, Bannu:

Subject: A REPLY OF SHOW CAUSE NOTICE, OFFICE No.3763/ CE
Respected sir,” ‘ -

With great reverence, it is stated that | am a'poor mah,‘the e_!de'st‘ one among my
b‘rc_)thers and sisters. My father had died 8 years-ago. Thergfore I have the burden of my whole f_émily -
regarding Ioo!{ing after,'finanée, health, education & social affairs. _ _ : -

Recently there happened a social confl

ict in my family which led to the divorce of my
sister. This conflict hindered me from my official duty. ' S - R

Therefore | requeét your hoﬁéur to forgive me for‘fn'y irfeg'ularity in du_ty dueto the
above meptiongd problems. I will leave no stone unturned to do my duty regularly in future.
-i Ki_ﬁdly, restore my salary as well; ‘ _
~ - Thaﬁké in éntici;;éfion. | R |
Dated: 22/'10/2615 | - ; o N [/U,J J (/ d) l_?
: A - Yours oi)edientl;/, |

.Adil Bad Shah, ‘
$/0 Amal Bad Shah(late).




— OFFICE @? THE :
L\HIEF EXECUTIVE GROUP OF TEACHING HOSPITALS BANNU
Khyber Pakhtunkhwa, Paklstan

| OFFICE ORDER

WHEREAS you, Mr. Adli Badshah Ward Orderly (BS- 2) Khalifa Gul -
,Nawaz Teach:ng Hospital Bannu, were served with - Show Cause Notice
,No 3763/CE dated 21/10/2015 WhICh was duly recelved by you.

WHEREAS your reply tokthe Show Ca{ise Notice is not satisfactory.

"NOW, therefore, |, Prof. Dr. Muhammad Jehangir Khan, Chiéf,'Exchtive

Group of Teaching Hospitals Bannu 6rder your Rémoval from service as Ward

- Orderly with immediate effect. The period of absence w.e.f. 08/10/2015 to
26/10/2015 is hereby treated as leave without pay

Sdxxxxx : -
[Prof Dr. Muhammad Jehanglr Khan] '

‘Endst: No. 3801/CE © Dated: 27/10/2015_'

Copy to:
Secretary to Govt. of Khyber | Pakhtunkhwa Heaith Department Peshawar
Medical Superintendent KGNTH, Bannu

Deputy Medical Superintendent Admn: KGNTH Bannii .

District Comptroller of Accounts Bannu

Medical Superintendent W&CHTH/DHQTH Bannu

Accounts Officer KGNTH Bannu. He is directed to make necessafy entries in
service book in the light of above orders.

-PS to Minister Health.Khyber Pakhtunkhwa Peshawar
Mr. Adil Badshah, Ward Orderly

SO N S

S N

For information and necessary action

[Prof. Dr. Miuhd
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j BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA
‘} | PESHAWAR
AIIBAASKAN. ..o (Appellant)
Versus

Govt. of Khyber Pakhtunkhwa through Secretary Health & Others...(Respondents)

AFFIDAVIT

I, Mr. Abdul Ayaz Khan, Administrative/Litigation Officer, Khalifa Gul

Nawaz Teaching Hospital Bannu, do hereby solemnly affirm and declare on oath that

| the contents of the accompanying comments furnished by respondent are true and
correct to the best of my knowledge and nothing has been concealed from this

Honorable court.

Dated / 12016

Wop,

(Abdul Ayaz Khan)
Administrative/Litigation Officer
Khalifa Gul Nawaz Teaching Hospital
Bannu

(Deponent)
CNIC

flio)-F21 gapo~




R - BEFORETHE K.P.K. SERVICE TRIBUNAL PESHAWAR
. | Service Appeal No.473/2016
Adil Badshah
VERSUS

Govt of Khyber Pakhtunkhwa and another

Rejoinder to the parawise comments filed on behalf of Respondent
No. I

Respectfully Sheweth:

Rejoinder to the Pre//mmary Objections

I. Incorrect, the appellant has a good cause of action to fi, /e z‘he msz‘ant

appeal.

2. Incorrect, the appeliant has a good locus standii to file the instant
appeal. .

3. Incorrect, the instant appeal is quite maintainable in its present form.

4. Incorrect, the appeal is not bad for non- -joinder and mis- /Ol/?del‘ of

. necessary parz‘/es
3. Incorrect, the instant appeal is not barred by any law.
6. Incorrect. nothing has been concealed from this Hon ‘ble Tribunal

intentionally or deliberately. '

7. Incorrect, the instant appeal is well within time; otherwise too, the apex
courts favoured the cases to be decided on merits rather on technicalities
including the limitation.

Rejoinder to the Facts

1. Admitted, needs no rejoinder,

2. In rejoinder to para 2 it is submitted that taking of charge and. .

successtully completion of probation period has been admitted by the

‘respondent and so far the question of absence is concerned it was not
willful and deliberate but was due to mentioned reasons a/ready

explained in reply to the show cause notice.

Lol e
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. Incorrect, the appellant was unable to continue his auties for the

period w.e.f. 08-10-2015 to 17-10-2015 due to the reason of some

social d/’;puz‘e in his family, which is/was explained in reply to show-
cause notice, while passing the impugned order dated 27-10-2015 the -
said period has been shown as w.e.f. 08-10-2015 to 26-10-2015,

. Inreply to para 4 it is submitted that reply given to the show cause

Is/was quite satisfactory and jts non acceptance is out of imagination

without g/’l)/ng any prudent reasons for the same.

. Needs no rejoinder.

- Incorrect, the appellant preferred a departmental appeal before

Respondent No.1 on 25-11-2015, but the same isywas still not
disposed of despite the lapse of sta tutory period,

. Needs no rejoinder.

. Rejoinder to the grounds of the para wise comments is as under;

Rejoinder to the GROUNDS

A. Incorrect, the appellant has not been treated in accordance with

| law nor has equal protection of law been extended to him.

B. Incorrect, the absence of the appellant was neither willful nor
deliberate but was due to una vo/déb/e circumstances and was only
for few days for which he }755 been awarded a major penalty in .
shape of Removal from Service. The appellant informed the
competent authority about his need for leave before leaving the

duty.

C. Incorrect, the appellant properly submitted an application for

leave before the concerned authority, and then left the station.




: On 18-10-2015 he was on duty but the appellant during the time

hich was spent in departmental proceedings was also considered

absent,

D, ncorrect, the appellant has been awarded two penalties for

emaining few days away from duty which is in the violation of
rticle 13 of the constitution and the Hon “ble apex courts in their
5\ man y precedents have declared such type of orders nullity in
he eyes of law and treated the absence period as leave any kind

. ‘ue to him.

5;”*;_' Incorrect, the period w.e.f. 08-10- 2015 to 26-10-2015 has already
been treated as leave without pay, and then there is/was no

/umf" cation for removal from service,

F. l;/ncorrecf that while awarding major penalty of removal from
.";{ng/ce no proper procedure was adopted.

G 7'/7&1* any other ground can also be taken during the course of
:I'{a('gumenrs with permission of this Hon “ble Tribunal,
‘ ‘l It is therefore most humb/y prayed that on acceptance
'fr.of the instant rejoinder the impugned order dated 27/10/2015 passed
by respondent no. 2 may very graciously be set aside and the appellant
ma y kindly be re-instated on the post with all back benef; ts.

b Any other relief which has not specifi ically asked for and deems

7 f' f in the cdircumstances of the case may also be awarded to the

’ gPpe//an L

Fel
4

Appellant
PP - -
Through
Muhammad Saeed Khattak -

Advocate, Peshawar




~ KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 645/ST Dated 28/03/2018
To
The Chief Executive Khalifa Gul Nawaz Teaching Hospital, - A
- Government of Khybewr Pakhtunkhwa,
- Bannu. ‘ , :
Subject: ORDER/ JUDGEMENT IN APPEAL NO. 473/2016, MR. ADIL

- BADSHAH.

-'I-_ am directed to forward herewith a certified-copy of

Judgment/Order, Copies of the present service appeal and departmental appeal

Dated 21/03/2018 passed by this Tribunal on the above subject for strict

compliance..
- Encl: As above | A ' \
_REGISTRS R,
KHYBER PAKHTUNKHWA
/  SERVICE TRIBUNAL

PESHAWAR

REL T

s
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 701 /ST. ‘ Dated 09 /04/2018

To
The Secretary Health,

Government of Khyber Pakhtunkhwa,
Peshawar.

Subject. ~ ORDER/JUDGEMENT IN APPEAL _NO. 473/2016, MR.ADIL
BADSHAH. | ‘

I am directed to forward herewith a certified copy of Judgment/Order
dated 21/03/2018, along with other record passed by this Tribunal on the above subject
for strict compliance.

Encl: As above

REGI{TRAR

SERVICE TRIBUNAL
PESHAWAR.




