B A

CS.No

Form- A .

FORM OF ORDER SHEET

Lourt-of

- Implementation Petition No. 06/202%

Dale of order
proceedings

1 02.01.2024

‘:Khatték Advocate. It is fixed for implementation report

'before Single Bench at Peshawar on

‘date. Parcha Peshi is given to the counsel for the

-petitioner.

Qrder c.r oth(rprouodmgg V\;l'[h'ilgndtu re of judge )

The implementation petition of Mr. Abdul

Original file be requisitioned. AAG has noted the next |
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
. PESHAWAR. | |

EXECUTION NO. 12023

D@Dl QuDAS VS  GOVT.OF KPK& OTHERS |

APPLICATION FOR FIXATION OF THE ABOVE TITLED CASE AT

PRINCIPAL SEAT, PESHAWAR

Respectfully Sheweth:.

Dated:

That the above mentioned éasel' is pending adjudication before this
Hon'ble Tribunal in which no date has been fixed so far.

. That according to Rule 5 of the Khyber Pakhtunkhwa Service Tribunal -

Rules 1974, a Tribunal may hold its sittings at any place in Khyber
Pakhtunkhwa which would " be  convenient to the parties whose
matters are to be heard. '

That it is worth mentioning that the offices of all the respondents
concerned are at Peshawar and Peshawar is also convenient to the
appellant/applicant meaning thereby that Principal Seat would be

convenient to the parties concerned.

That any other ground will be raised at the time of arguments with the
permission of this Hon'’ble tribunal. '

It is therefore prayed that on acceptance of this application
the case may please be fixed at Principal Seat, Peshawar for the
Convenience of parties and best interest of justice.

Appellant/Applicant

o1-1-24 . Through y

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT



.  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Lo ~ PESHAWAR

Execution Petition No. o / 20217
' : In
Appeal No. 1455/2023

ABDUL QUDOOS VS - GOVT OF KPK & OTHERS
. INDEX
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL -

PESHAWAR
Execution Petition No. é 120237’ U OIS
In Diar, .'\'0./0220’ é i

Appeal No. 1455/2023

Mr. Abdul Qudoos, .
Deputy Public Prosecutor in the Office of District Public Prosecutor
Dera Ismail Khan. ,

Cererrrar e TR ran PETITIONER

VERSUS

1. The Government of Khyber Pakhtunkhwa, through Chief
Secretary, Civil Secretariat, Peshawar

2. The Secretary Establishment Department, Government of Khyber
Pakhtunkhwa, Peshawar.

3. The Secretary Home & Tribal Affairs Department, Khyber
Pakhtunkhwa, Peshawar.

4. Director General Prosecution, Directorate of Prosecution, Civil
Secretariat, Peshawar.

C ineees S RESPONDENTS

EXECUTION PETITION UNDER SECTION 7(2)(d) OF
THE KP SERVICE TRIBUNAL ACT 1974, RULE 27 OF

THE KP SERVICE TRIBUNAL RULES 1974 READ
WITH SECTIONS 36 AND 51 OF THE CIVIL
PROCEDURE CODE AND ALL ENABLING LAWS ON
THE SUBJECT FOR THE IMPLEMENTATION OF THE
JUDGMENT DATED 13/10/2023 IN LETTER AND
SPIRIT.

R/SHEWETH:

1- That the petitioner filed service appeal bearing No.
1455/2023 before this august Service Tribunal, against:
the inaction of the respondents department by not
amending/modifying in the impugned Prosecution Service
Rules, 2018 to the extent of appellant his batch mates.

2- That the appeal of the petitioner was finally heard on
dated 13/10/2023 and as such the ibid appeal was
decided with the following terms by this august Service
Tribunal:

"10. " in view of the above discussion, we are
unanimous to refer the matter back to the
respondents to look into the anomalies highlighted

baca 2Bl Godlt .
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; above and address them in a such a way that no
- one right are violated and the issue resolved

2 these impugned service rules to committee in order
to come up with just and equitable solution by
removing anomalies created by the impugned
Service Rules with direction to decide it within
sixty days after receipt of this judgment with
further direction to reserve the posts for promotion
of the appellant till decision of Standing Service
Rules Committee, however, respondents are at
liberty to promote other eligible Dy.PPs after
reserving post for appellant and his/her batch
mates. Costs shall follow the event. Consign”. Copy
of the judgment dated 13/10/2023 is attached as
annNexure....... E v NererereEE R aE rann R A

3- That after obtaining copy of the judgment dated

respondents for implementation of his grievance coupled
with an application, - but the respondents/ department

supra. Copy of application is attached as annexure....... B

4- That petitioner having no other remedy but to file this
implementation petition.

It is therefore, most humbly prayed that on

respondents may kindly be directed to implement the
Judgment dated 13/10/2023 passed in Appeal No.
1455/2023 in letter and spirit. Any other remedy which
this august Tribunal deems fit that may-also be awarded
in favor of the petitioner.

PETITIONER
Mr. Abdul Qudoos

7

AFFIDAVIT

I Mr Mr. Abdul Qudoos, Deputy Public Prosecutor in the Office

of District Public Prosecutor Dera Ismail Khan, do hereby solemnly
AT 3 @fﬁrm that the contents of this Execution Petition are true and correct
T iyhe best of my knowledge and belief and nothin
LA \concealed from this Honorable Court.

‘-‘,«44, XY

NENT

amicably. It would be in fitness of matter to refer

13/10/2023 the same was submitted with the -

failed to do so, which is the violation of the judgment

acceptance of the instant execution petition the

THROUGH:
NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT

been
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
Execution Petition No. /2023
In
Appeal No. 1455/2023

MR. ABDUL QUDOOS VS CHIEF SECRETARY & OTHERS

APPLICATION FOR RESTRAINING THE RESPONDENTS, NOT
TO PROMOTE JUNIORS TO THE PETITIONER TILL THE
DISPOSAL _OF THE ABOVE MENTIONED EXECUTION
PETITION.

R/SHEWETH:

1- That the above mentioned execution petition along with this
application has been filed by the appellant before this august
Tribunal in which no date has been fixed so far.

2-  That all the three ingredients necessary for the stay is in favor
of the Petitioner.

3- That the respondents are going to promote juniors to the
petitioner to the next higher post of Special Public Prosecutor
[spp] (BPS-19), by ignoring the petitioner, desplte of the clear
directions of this Honourable Tribunal.

4-  That the action of the respondents is violative of the judgment
of this Honourable Tribunal as well as in utter disregard of law,
prevailing rules.

5-  That all the grounds of the main Execution Petition be consider
as part and parcel of this application.

It is therefore, most humbly prayed that on acceptance of
this application, the respondents may kindly be restrained from
promoting the juniors to petitioner, till the disposal of the above
mentioned Execution Petition. y

Petitioner
Through:
Noor Mohamnrad Khattak
Advocate Supreme Court
AFFIDAVIT

I Mr Mr. Abdul Qudoos, Deputy Public Prosecutor in the Office of District
Public Prosecutor Dera Ismail Khan, do hereby solemnly affirm that the contents




Service Appeal No. 1455/2023

BEFORE: MRS. RASHIDA BANO ’ MEMBER(J):
"‘MR. MUHAMMAD AKBAR KHAN ... MEMBER(E) -

Abdul Qudoos, Dcputy Public Prosccutor inA the office of District Pubiic
Prosecutor Dera Ismail Khan., S N ~ (Appellant)

VERSUS - S fi

_ , .
1. Govermment of 'Khyber ll’akht-unkhwa; Chief Secretary Civil Sécrctariat
Peshawar. ,'i ' - o
2. Secretary EslablislﬁnemfDepan:uﬁeht, Government of Khyber Pakhtunkhwa,
Peshawar. | _ .' ' |
Secretary Home & Trlbal Affanrs Dcpartmem Khyber PakHtunkhwa Pcshawar

L]

4. Director General Prosecutxon Directorale of Pxosecun n le Scmciaml

Peshawar. . : . : A .
i (Responden ts)‘

Mr. Noor Muhammad Khatiak | ) | ‘ )i;
Advocaie e © For Appeliant | }

Mr. Muhammad Jan

District Attorney S “For Respondéents
Date of Institution................. o 26.06.2023 |
" Date of Hearing......... e ......13.10.2023
Date of Decision............... e 13.10.2023
IUI)GMI" NT

RASHI])A BANO. \'H‘MBFR (IL )_ The instant scmcelappeal has bccn

instituted under section 4 of the Klwbcr ]’akhtuukhwa Serwce Tribunal, Act ]974 }l

with the prayer copied as bclow:

“On acceptance of tlus appeal onc time 'lmcndmunt/mod:ﬁcatsou in
the :mpug,md pt osccutwn service rules 2018 to -the utcnt of appdl.mt !m,. .
batch matcs. may be made and ‘their clear status may bc mumoned das
dircctly recruited DPPs who were later on upgraded to BPS 18” |
“Amend/modify the service rules for one time for ¢learly mentioning
the lcnglh of service of appellant alongwith his batell mates for ‘their
- promotion to higher pay scales iie 7 'years scrvice in B'PiS-IS and 10 ycar

service in BPS-18 and above for their permanent promotion fo BPS-20,

from their date 01";11)-0a':uiation.” : .
1~
. STED
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2005 amended in 2010 the 'app-el]anl was appointed as Deputy.

¢

“Five years length of service as APP BPS-17 from_appetlant and his

|

batch mates for their further promotion to BPS-19 under the cover of 12 '

years service in BPS-17 and 18 as wrongly mentioned, in the service rules
2018.” |

“Service rules may be brought in conformity with the should and
object of decision of Hon’ble High Court vide which thepost of DPPs was
upgraded to BPS-18 and to extend the conscquential benefits of up-
gradation granted by Hon’ble Peshawar High Courtin let:er and.spirit.”

“12 years "service in BPS-18 for the  purpose of promotion of}
Appc"mtt and his batch mates may be declared :1gzii_llst',thc unil‘ormj

promotion poelicy of Khyber Paklxtunkhw ”

“Junior ‘most DP'Ps- may not be per m.mently promoted to the post of :

Scnior Public Prosccutor BPS-19 before the permancnt promotion of

appellant and his batch mates to BPS-19 to the post|of Senior Public

Prosccutor.” '
“To implant the notification dated 11.11.2014 in legicr and spirit vide
w Inch it was clearly mentioned by the respondents that Anti dated up-

gradation of Assistant Public Prosccution from BPS-16 td BPS 17 shall not

affect the seniority, of Deputy Public Prosecutor.” , o )(
2. Through this single judgment we intend to dispose &f instant scrvice

appeal as well as connectcd Service Appeal No. 1456/2023 “Sumaira Bibi Vs

Gover nmenl othyber Pakhtunkhwa Secretary through Chief Seczetary and olhels :
{

as in both the appcais common question of law and facis are mvTved

3. Brief facts of the case are that-in view of the Prosec:] ion Service Rules,

(Dy PP) on 24.05.2016, through Public Scl‘\-'ic.c Commission. Under the said rules
the post of Dcpuiy"'i’ubiic Prosecutor was i;} BPS-17- and Assistant Pubiic)
Prosecutor was in BPS-16. jid'ier decision of Worthy Pesha:«'a.r High Cburl,
Peshawar vide judgment dated 2‘1.1 1.2013 the post of Assislaht Public Prosecutor
(APP) was upgraded to BPS-17 with retrospective cl’fécl from 01.12.2010. The up-
gradation of the post of APP in BPS.-I7 created alnomaiy as [Lthe ‘hig‘her post of

Dy.PP was still in BPS-17 and was not'ﬁp-g(aded, therefore, th Dy.PPs filed Writ

Petition which was allowed vide )ud;,menl dated 07.06.2016 and the post of Dy. PP '
b

. was also upgraded to BPS-18 and was given effect from 07. 06 2016. The number of

ATTESTED - . | )

WKhyber
Service Tribunal
Peshawar

Public Prosecutor

|
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anoﬁmlies were created due to thc up-gradation of the posts of APP & Dy. l’P
therefore, the |11¢l|1;d of appointments and ;)1'6:1101&011 wag amended  vide
noialscatlon dated 18.01 2018 within conlcmplatton of Rule 3(2) of the Khyber
Pakhsunkhwa Civil Servants (Appomtmcnt P:omotxon & lransfer) Rules, 1989.
i

The post of Dy.PP was completely kept for promation from amongst the AAP with
at Jcast five years service and the scope of direct recruitment has|been exterminated. ':
Simﬁarly, for the purpose of promotion to the. post of .Scnib Public Prosecutor
BPS-19, 12 years® service in BPS-17 and above is required toja Dy'.PP‘and APP
with five yewrs’ seryice can bc promolcd lo the post o_f .Dy.PP In the said)l‘
Notification, the post.of Dy. Pl’s and’ then aﬁen serving seven yeais as DPPs he
become entitle for promouon to the post of Semor Public Prosecutor BPS- 19 But,”
thesc amended rules are silent about the fqt'c of those Dy.PPs who were dlrectly,j
appeénted in BPS-17 on prc‘vioxi's service rules and 1hcir-post wa upgraded to BPS-

I8 after ]3 days of their service. | |
4, Réspondems were put on notice who ‘submined Written re;ﬂ'lies/comn_}ei_n's on

the appeal. We have heard the learned counsel for the appelldnt as. well as the .

~learned  District Auorney for the respondents and perused the case file with- )‘

connected documcms in detail.

5. Lcarned wunsel for the appellant argued that by notifying prosecution service
rules 2018, the department have created a series of ne"vc;r endcd anomall_es which
has obvidusiy put appellants an‘d"deparimeqt'in»a. néver end¢d ex;ﬁénsiite and |
troublcso:ﬁe_ litigation, which “is neither in the iljtes*csl of appéllanlm_l- 1161; in

department. He further argued that rules of 2018 are clcar violation of notification

dated 11.11.2014 which clearly Sialed that seniority of Dy.PPs shail not he a'ffected

due to a:ﬁedaicd upgl adation of APPs due to which appcllant’ aiongwuh others were.
superseded by vnolalmg the condition mentioned in the noﬁﬁcatnon Lastly he
submitted that appellant cia11|101"be superseded without' any fauil at his part by
promoting his junior most ofﬁcers toa ';)ei‘li;al}Cill post of Senior quiic‘ Prosecutor

BPS-19 as the impugned rules ‘does not appiy upon appellan! bcmg irrelevant,

illogical and stagnant.

P«-sha“ »
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6. Conversely, learned District Atlorney contended that appellat had been treated
n accordance with law and rules. }-Ic further contended that appellants could not be
|
promotcd duc to shol fage in thc required length of sevvice. Moreover. the posts for
" "

promotion of the appellant and his b.neh mates will be left lcserved Il]l completion }
of their required lenyth of servicc for promotion. No junior to the appellant will be
promoted on the seats reserved for the appeliant and his batch mates.

7. Perusal of record reveals that appellant was initially appointed in BPS-17 as

Deputy prosecutor vide order dated 24-05- 2016 Out of quota fixed for 50% dmcx

- recruitment under Prosccuhon Service Rules 2005 as amended in 010 Itis nnportdnl

to nple lhat under 2005 Rules post.of the Deputy Public ‘P.rosecPtor was of BPS-17
while that of Assistant Publié proseculor BPS-16 whd filed wfit pc;:ti.lioxlhlscaring ‘No}‘
24172011 to worthy Peshawar High Court Peshawar which was deuded on 21-11-2013
and as a resuh posl oi Assistant Public Prosecutors were upgraded from BPS- 16 to
BPS-17 bul cwatcd anomaly as hn;,hc; post L.e plomouon post of Dy. PPs was still in
BPS-17 and not upgraded lhenctorc Dy PPs also filed writ petition beanng No.
| 10/2015 before worthy Peshawar I- hbh Court Peshawar wlnch tgo was allowed vide
order dal‘cd 07.06.2016 and the post of [)y.!’l’s were also upgra led ﬁ'om_BPS_-l? to
BPS-18. Respondents in compliance with‘order"of worthy Peshawar I-Ii'gh Court m

both the writ petition issued notification dated 1-1 1-2014 about up-gradation of A’PP}[

to BPS-17 and 02-02-2017 about DPPs upgradation to BPS-18 and was givc'ni from

- 07.06.2016. So this way appeliém was although appointed in BPS-17 and due to

upgradation of’ his post of DPP in BPS-18 just after 13 days of this appoin-(mcm';

8. Respondent department remove anomalies created. due to up gradation of post of

APP and Dy.PP amended their rule§ and issued notification in this respect on 18-01--

" 2018. In the said amcnded rules pos( oi Dy.PPs (BPS-18) wc-lzre kept wholly iorvv

pr omotion from ;)osl of APPs (BPS-17) with at lcast 5 ye'xrs service and scope of
dircet  recruitment hzxs bcen cxler,minated. In accordance with  said rules

criteriafrequirement for promotion to the post of Senior Public Prosecutor BPS-19 was

12 years service in BPS-17 and above.




. —g-

9. [t is imporiant to nole that A:ssistam I’ﬁblic Prosecutor aflér serying in BPS-U as

APP and 7 years as Dy.PP will be cligible for promotion to the | ‘st of Senidr Pixt)lici
Prosecutor for Dy PP of to ha\u. 12 years service in BPS-18 is{harsh one bccause
they will have to serve in BPS-18 for wholcperiod of 12 years.l"ﬂ}em are Dy.l’*’s onlf
six in number whose post was upgradéd jusi after 13 days 6l’theif appoin(if;ent. At lil
time of up~grad$lion ol'.posl of D.)'/.!’Ps. to BPS-18 total 32 Ijépﬁl}',i’ublic Prosccutor
were serving in the province i‘ncluding direcl]y recruited Dy.'I’Ps 1.e appellant and his
batch mates which means 20% upgraded slot of Dy PPs i.e direct recru:tees pObSCSb
only 13 days service in BPS-17 at their credit as this 20% nelther scrvc as Dy. PPs
under old rulcs)nor possess 5 years PERS in -BPS«I"I, but respondént after upgradalion i
“of Dy.PPs post 1o BPS-18 left unatlended this aspect. It is also ] ertinehl {o m_cmioﬁ
here some of 1hc APPs remain Junior to appellant as scxvmg in BPS-16 be[orc
upuddauon of their pgst mlo BPS-17 as 1hey have lcngth of service in’ BPS I?l
upgraded to BPS- I7 therclore now meet the criteria of 12 years® icngh of service
which was .counted for lhc purpose oI promotion 10 the ])051 of Senior Pubhc ‘
{
Prosccutor BPS- 19 llm juniors officers whose PERs were writlen by lhe appcllant
and his batch maies \now became’ senior l}aving required lengtl of serviceAat thp::r.
credit. Now afler this amendment ihcrcAis‘ d‘riﬁ/'ano:‘naly vcr’eatcd in) the servi-,ce"ruIes. I
vis general rule that whenever a post is upgraded dcp'amnem will ;h': ve to ﬁamg 1-'110 rule
10 remové‘anomaly created with upgradation but in 'th.c inslant case ai"tc'r.-ﬁ.h'e :
promulgation of impugited amended rules junior.will becomesenior, It i.s not uul'oji
place 1o mention here that criteria for promaiion to BPS-19 is seniority cum fitness
~and admittedly appellant and hié,/her batc_hl mates are senior to tlié:APPS 'whé_poSp
were upgraded so in such a sitation il will Ualso.creatc .h‘urdlc'/b'lo.ckage 1o other
Dy PPs who are junior to the dppcllanls & they wsll also wait for 12 yuam for their
rc;:.ulal promotion, desplte havmg, requisite icnglh of scrv:ce Le l ycars In our view ‘
after upgradation of the Dy.PPs post there must be some transact;o Vcushion period for

: o - I :
direct recuritees whose posi were upgraded bul no such opportunity/provision was

given by respondents.
A
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10. in view of the above discussion, we are unanimous to refer the matter back
(o the respondents to look into the anomalies highlighted above and address. them
in a such a way that no one right are violated and the issue resolved amicably. It -
would be in fitness of matter to refer these impugned service riles to committee in ) ‘
ordet to come up with just and equitable solution by removing anomalies created
by the impugned service rules with direction 1o decide it within sixty days after
receipt of this judgment with further direction to reserve the posts for promotion
of the appellant till decision of Stahding Service Rules Committee, however

respondents are at liberty to promote other eligible Dy.PPs afier reperving post for )

appellant and his/her batch mates. Costs shall follow the event. Consign.
' |

11. Pronounced in open court in Peshawar and given under our hands and seal ){
of the Tribunal oy 3“ day of October, 2023.

(MUHA kQQ{AN)  (RASHIDA BANO)

Member (E) . ‘ Mcr_nber 8}

*Kaleemuliah

Khy t;“r : : o ‘
Semce 'inbunal. : ' . s , o
Peshawar - . : L ‘.
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OFFICE OF THE DISTRICT PUBLIC PROSECUTOR
DERA ISMAIL KHAN

No._£a @4 /DPP/UIK Dated D.1Khan the:07-12-2023

Office Phone & Fax # 0966-9280013
Email: dppdikhan@gmail.com
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; The Worthy Director General Prosecution, | s

ey Gouwt: of Khyber Pakhtunkhwa Peshawar.

e

-}f.; Subject: UEST FOR IMPLEMENTATION OF JUDGMENT O

L SERVICE _TRIB DATED 13-10-2023 TO

. ANOMALIES IN PROSECUTION SERVICE RULES 2018

4.

R/S8ir,

Enclosed herewith a request/application submitted. by Mr.
Abdul Qudus Khan Deputy Public Prosecutor D.l.Khan, which is
self-explanatory in nature.

Kindly review the contents of his rcqres, application and
wake further necessary action as deemed appraprigte.

District Public Prasecutor
Dera Ismail
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':‘;he 'Worthz Director General Prosecution. #
ovt: of Khyber Pakhtunkhyq Peshawar. |
THROUGH PROPER CHENNAL !“é

A Y.

It is submitted that Honorable KPK Service Tribunal \nde ,
Judgment dated 13-10-2023 had referred the matter to SSRC; {
Committee to remove the anomalies in Prosecution Service Rules:. ':
2018 which were created as a result of up gradation of the post of: q
Deputy Public Prosecutor. The up gradation was granted vide:,
Judgment of Peshawar High Court dated 07-06-2016. . y

It is therefore, requested that anomalies highlighted by
Honorable KPK Service Tribunal (mentioned in judgment annexed

: e -
Ly 44 [pan S .

with application) may kindly be removed by sending the matter to:
Standing Service Rules Committee (SSRC) for the ends of justice:
and to maintain the established seniority of applicant.

I shall be highly obliged.

. 1?:3:‘1-»”"
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Your sincerely, : i
R

A o

Abdul Qudus Khan
Deputy Public Prosecutor {
Dera Ismail Khan
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.
/E&’MA{OH NO /202 3
| (APPELLANT)
Ardul @ uolon (PLAINTIFF)
(PETITIONER)
[ o VERSUS
(RESPONDENT)
e o?dﬂ— ___ (DEFENDANT)

/W ﬂlafal (e Aot

D hereby appomt and constitute Noor Mohammad Khattak
~ Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
‘Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /202

CLIENT

ACCEPTED Z

NOOR MOHAMMAD KHATTAK

UMAI%ROO MOHMAND

MUH fé‘} AYUB
Y

MAH D JAN

" OFFICE: . ADVOCATES
Flat No. (TF) 291-292 3" Floor, -
Deans Trade Centre, Peshawar Cantt.

1 (0311-9314232)




