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‘ f : AHMAD HASSAN, MEMBER:- Arguments of the learned counsel for the

-2 Brief facts of the case are that the appellant was appointed as Chowkidar vide
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JUDGMENT

/Dparties heard and record perused.

" FACTS

dafed 09.07.2011. That due to frequent transfers from one station to another he was

“unable to resume chérge at the place of his postings. That he filed service appeal

no. 1303/2013 before this Tribunal which was decided on _12.0] 2016 wherein apart

from reinstatement in service, the respondents were also directed that departmental

appeeil datedh 18.05.2013 be decided by the appellate authority including payment of

salaries That the departmental au'tﬁdrityE’decided&theﬂfdepartmental appeal vide order

~ dated 31.03.2016, hence, the present service appeal.
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ARGUMENTS

3. Learned counsel for the appellant argued that he was transferred from one
school to another and made a rolling stone. Transfer order dated 11.2.2013 was

cancelled for the reason that one Muhammad Jan, Chowkidar was working against

~~. the said post. Through another order dated 15.4.2013 he was transferred to GHSS

Madayn but the Headmaster was not ready to allow him to perform duty. His salary
was stopped but onb thev intervention of this Tribunal the same was released with
immediate eftect vide order dated 21.11.2013. That vide judgmenf of this Tribunal
dated 12.01.2016 the case was remanded back to the respond‘ents to decide his
departmental appeal dated 18.05.2013 alongwith issue pertaining to payment of
salary. Through impugned ordér dated 21.03.2016 the period w.e.f 01.08.2012 to

31.10.2013 on account of absence from duty was treated as leave without pay.

Before passing this order opportunity of showing cause/hearing was not afforded to '

him which was a basic right not only under the relevant rules but was also against

the principle of natural justice. Action of the respondents was illegal/unlawful.

4. Learned District Attorney érgued that he was absent from duty so the
respondents conducted an enquiry in which the charge of absence w.e.f. 01.08.2012
to 31.10.2013 was proved against him. Thereafter the impugned order was passed in
accordance with law and rules. .

CONCLUSION.

5. We have gone through the record and it was established that throﬁgh
[requent transters the appellant was made a rolling stone. As transfer orders were
issued by the respondents so the onus of his non-adjustment could easily be
attributed to them. Our view point is further substantiated by .the parawise

comments of the respondents where they have admitted lapses on their part. On the

other hand non-assumption of chszé-é b'yvt'he ap;;él.l'ﬁﬁt}‘éf the place of new postingas .~ . R
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alleged by the respondents also holds water. The main controversy which has made

the order illegal is that it was issued on the basis of fact finding enquiry.

P U U

Punishment to a delinquent government servant can be awarded on the basis of
enquiry to be conducted strictly laid down in accordance with the procedure laid -

down in E&D Rules 2011. Due to this lacuna action taken by the respondents is not

L ms e e b e

tenable in the eyes of law.

6. As a sequel to above, the appeal is accepted. Impugned order dated
31.03.2016 is set. aside. Respondents are directed to conduct de-novo enquiry
strictly in accordance with law and rules and concluded within a period of 90 days

and thereafter may pass order as deemed appropriate. The issue of back benefits

shall be subject to the final outcome of{;;Jde-novo enquiry. In the circumstances,

M,

parties are left to bear their own costs. File be consigned to the record room.

AHMAD HASSAN) :
Member
Camp court Swat
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Chairman
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ORDER - | i

03.10.2018 | Appellant in person alongwith his counsel and Mr. Usman Ghani,
District Attorney for the respondents present. Arguments heard and record

perused.

Vide our detailed judgment of today placed on file, the appeal is

accepted. Impugned order dated 31.03.2016 is set aside. Respondents are
directed to conduct de-novo enquiry strictly in accordance with law and |
! " rules and concluded within a period of 90 days and théreafter may pass
order as deemed appropriate. The issue of back benefits shall be subject to
the final outcome of ht de-novo enquiry. In the circumstances, parties are

left to bear their own costs. File be consigned to the record room.

. \ Member
8 Camp Court Swat

Chairman g/ v 0/~ .

! ' ANNOUNCED
03.10.2018
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05.04.2018

07.06.2018

08.08.2018

Appellant ‘with counsel and Mr. Usman Gham
Dlstmct Attorney alongw1th Bakht Rehman, Litigation Officer
for the respondents present. Counsel for the appellant seeks
adjoumment on the ground that no enquiry report was supplied

to him. Copy of the same is given to him. To come up for

'arguments on 07.06.2018 before the D. B at camp court, Swat

Meme/ _ ' Camp court, Swat

Appellant  Aminullah  in  person alongWith Mr..

Imdadullah, Advocate present. Mr. Usman Ghani, District for the

respondents present Both the learned counsel requested for -
' adjournment Granted To come up for arguments on 08. 08 2018,.

before the D.B at camp court, Swat.

-

Member o Chairman
' Camp Court, Swat .

None for the appellant. Due to summer vacation the case

is adjourned to 03.10. 2018 for the same at camp court Swat

P
.




05.10.2017 Counsel for the appel]ant and Mr. Muhammad Zuba1r

District Attorney alongwith Muhammad Saeed, SS for the
respondents present. Counsel for the appellant seeks adjournment.
Adjourned. To come up for final hearing before the D.B on

| 01.1.2018 at camp court, Swat.

MEH}%/‘/ | E:M
- Camp court, Swat

1.1.2018~ {i Counsel for the appellant and Addl. AG alongwith Muhammad
' Saeed, SS  for the respondents present. Learned AAG seeks '
adjournment. To come up for arguments on 06.03.2018 before tﬁe '

D.B at camp court, Swat. |
, .
o

Member ‘ : ir o
, - Canmpp Court, Sw

06.03.2018» Counsel for the appellant and Addl. AG alongwith
Muhammad Saeed, SS for the respondents present Representative of
.the department ‘seeks adjournment to produce record Adjourned. To

come up for record and arguments on  05.04 2018 before D.B at. -

camp court Swat.

| B

Member Camp court, Swat
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07.12.2016 ' , Appellant -with. counsel and Mr. Shafiqur :
- Rahman, ADO alongwnh Mr. Muhammad Zubair, Sr.GP

for - respondents present Due to non-submission of

rejoinder and mcomplete ‘bench arguments could not be ‘_

heard. T o come up for r‘ejoindér anei' final hearing on

05.4.2017 before D.B at-camp court, Swat.

B
Ch#frman
Camp court, Swat

- 05.04.2017 . _ Appellant alongwitn his counsel present. Mr. Muhammaa
Saeed, Subject Specialist with Mr. Muhammad Zubair, Senior
Government Pleader for respendents also present. Rejoinder

submitted. To come up for arguments on 0'8.08.20.17 before D,B

, . at Camp Court Swat. . . S L
: . : - (AHM?D HASSAN) : (MUHAMMAD AMIN KHAN KUNDI) -~
) MEMBER MEMBER : i

Camp Court Swat.

- 08.08. .
080 2017 Clerk of counsel and- ‘Mr.- Muhammad Zubalr Dlstnct

‘Attorney alongwith Mr: Muhammad Saeed, Subject Spe01a11st for

- the respondents present. Clerk of counsel for the appellant seeks ’

- adjournment as his counsel is not in attendance due to strike of the
- bar. Adjourned. To come up for ar

DB at camp court, Swat.

Camp court Swat
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04.05.2016

“»

03.08.2016
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Counsel for the appellant present. Learned counsel for
appellant argued that the appellant was appointed as
Chowkidar vide order dated 09.7.2011. That due to frequent .
transfer orders he was not in a position to resume charge on
certain stations of his postings constraining him to file
service appeal No. 1303/2013 before this Tribunal which
was decided on 12.1.2016 wherein apart from reinstatement
him in service, it was also di‘rected that departmental appeal
dated 18.05.2013 be decided by the appellate authority and
issue relating to salary and payment thereof be also decided -

ﬁi‘n’u the said departmental appeal. That the departmental
'-éuthprity decided the departmental appeal vide order dated
31.3.2016 by refefring to recommendations of the enquiry
committee which was neither constituted nor any

recommendation given.

That the appellant is entitled to the arrears of salaries

and the impugned order is against facts and law. |

Points urged need consideration. Admit. Subject to -
deposit of security and process fee within 10 days, notices be
issued to the respondents for written reply/comments for

03.08.2016 before S.B at camp court, Swat.

Chagman
Camp Court, Swat

Counsel %or the appellant and Mr. Muhammad
Saeed, SS alongwith Mr. Muhammad Zubair, SGP for the
respondents present. Written reply submitted. The appeal

is assigned to D.B for rejoinder and final hearing for

- Ch%

Camp. court, Swat,

£07.12.2016 at camp court, Swat.
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FORM OF ORDER SHEET

Court of
Case No. 431/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
o Proceedings ’ :
1 2 3
. 21.04.2016 ‘
The appeal of Mr. Aminullah presented today by Mr.
Aziz-Ur-Rehman Advocate may be entered in the Institution |
Register and put up to the Worthy Chairman for proper order
please.
2l == 2 p
2 | 150 y_20lb REGISTRAR™ - .

This case is entrusted to Touring S. Bench at Swat for

preliminary hearing to be put up thereon _04§ —© Y'Zo“'/é

CHAMN

———




| .BEFORE THE KHYBER PAKHT UNKHWA SERVICE TRIBUNAL

"PESHAWAR

- Service Appeal No. (’\ 3 I of 2016

‘ 'Ammullah Chowkidar Government ngher Secondary School Fath Pur, District

Swat.
oA ppellrmt

Versus

The Director Elemnetary and Secondary Education Government of Khyber
Pakhtunkhwa, Peshawar and Other.

.. Respondents
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BETORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 43| of 2016

Aminullah Chowkidar Government Higher Secondary.

8.%.p ?f@mﬁ@
School Fateh Pur, District Swat. Q@Wm@ A?zbhmg

VERSUS

1. The Director Elementary.and Secondary Education
_ Khyber Pakhtunkhwa, Peshawar.

- 2. The District Education Officer (Male) at Gulkada,
District Swat.

...Respondents.

- Appeal under Section 4 of the Khyber Pakhtunkhwa

Service Tribunal A;:t, 1974 against the order Endst:

No. 967-72/C-1V/P/File dated 31-03-2016 (received on
09-04-2016), whereby the departmental appeal of the
appellant was decided in the compliance of the
judgment dated 12-01-2016 ( wherein directions were
- given to decéded the appeal of the appellant along
with the issue of salary) appellant was denied back
benefits /salaries and his period from 01-08-2012 to
31-10-2013 (456 days) was illegally converted into

leave without pay against the law, rules, principles

of natural justice and facts and is liable to be set

aside.

Prayer:

That on acceptdnce of this appeal the order
impugned may very kindly be set aside and the period
from 01-08-2012 to 31-10-2013, total of 456 days, be

2




! - considered as in service and the salaries of the period

be paid to the appellant along with other

consequential benefits.

Respectfully Sheweth:

A
_Facts:

1. That the Appellant was appointed as Chowkidar at
; - Government Higher Secondary School Faiehpur
}' vide order Endst: No. 10402-12C IV
Appointment/2011 dated 09-07-2011 against the
25% reserved quota-of retired employees Children
and till date is performing his duties efficiently,
without any complaints either by the locals or the
competent au thoritiés. Copy of the order is enclosed

as Annexure “A”.

2. That the Appellant  was  transferred  from
Government Higher Secondary School Fatehpur to
Government Girls Primary School Fatehpur vide

_ order Endst: No. 1605-6/A-12/Class-IV dated

[ 06-11-2012. In compliance. of the said order the

 Appellant took charge at the said school on

10-11-2012. Copy of the order is enclosed as

Annexure “B” and that of the charge report is

enclosed Annexure “C” respectively.

" 3. That the transfer order of the Appellant was
cancelled vide order Endst: No. 314-17/Class-IV/F
dated 11-02-2013 due to the reason that one Mr.
Muhammad Jan Chowkidar was at the verge of his
retirement and could not be dzsturbed as per the

Govemmentpi’)'l:ic‘y.\ T - _ R




4. That the Appellant once again reported to his

original school, but he was refused the handing over -

Py e

of the charge for reasons best known to the worthy

Headmistress.

M . 5. That on reporting the situation to the competent
authority the Appellant was transferred to
Government Higher Secondary School Madyan
vide order Endst: No. 8522-25 dated 15-04-2013, ' ‘
but again the Headmaster was resolute of not : ‘
handing over the charge to the Appellant without
any reasons, whatsoever. Copy of the order zs

enclosed as Annexure “D”.

Cer e gmicen can o e P R

6. That the Appellant has been shuttled between
various schools without letting him complete his
tenure in violation of the law for the reasons best

‘  known to the authorities.

7. That the Appellant complied with the orders of the
 authorities without any ifs and buts yet still he
made to suffer for no fault of his. |

8. That presently the Appellant was employee of the
P respondent, but without any posting, in violation of

the mandate of law. Moreover to add fuel to fire the

I P LY

pay of the Appellant was also been stopped for more
than 10 months in blatant violation of the

Constitutional rights of the Appellant.

i | 9. That the Appellant pré]‘erred a departmental appeal
to the respondent No. 2, but the same was not

responded to and thus the.'.gppefllapt filed Service




- Appeal No. 1303/2013. That while pending disposal

of the service appeal the respondent No. 2 made an

order whereby the salary of the appellant was
released and he was adjusted against the present
post, but with immediate effect vide order Endst No.
1298-99 dated 21-11-2013, against the law, rules
and policy. Copy of the order 21-11-2013 is enclosed

I W g e i b T

as Annexure “E”

10.The this Honourable Tribunal was pleased to accept
the service appeal on terms that the departmental
appeal of the appellant be decided along with the
z:ssue of the salaries and payment thereof. Copy of
the appeal is enclosed as Annexure “F” and that of
the judgment dated 12-01-2016 is enclosed as

Annexure “G”.

B R I o A

i 11.That the respondent No. 2 decided the appeal .of the
appellant in light of the judgment of this
Honour;zble Tribunal vide order Endst No. 967-
72/C-1V/P/File dated 31-03-2016, received on .
09-04-2016, and converted the period from
v 01-08-2012 to 31-10-2013 as leave without pay |
against the law rules and facts. Copy of the order
dated 31-03-2016 is enclosed as Annexure “H”.

R R i
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12.That the appellant feeling agg%ieved of the same

again resorted to this Honourable tribunal on the

o e g

following grounds.
1 - Grounds:
2 . a. That the Appellant.is being made to suffer without

any reasons whatsoever.
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. That the Appellant was not handed over the charge

of his new assignment and he was deliberately kept
away from performing his duties in utter violation

of the law and rules on the subject.

. That no inquiry has ever been conducted to sift out

the facts, neither has the appellant been afforded any

opportunity nor associated with any inquiry, thus

all the codal formalities are bulldozed.

. That the fundamental rights of the Appellant are

being violated. ,

. That mandatory provisions of law have been done

away with.

That this is a classic case of abuse ofofﬁcial powers
and colorful use of the same, which is always

discouraged by the law.

. That the appellant has never been employed

anywheré else being a civil servant and was kept

away from the performance of his duties

It is, therefore, very respectfully prayed that on
acceptance of this appeal the order impugned may
very kindly be set aside and the period from
01-08-2012 to 31-10-2013 may be ordered to be
considered as on duty and the salary of the same

period be paid to the appellant along with all the

consequential benefits.
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| Any other relief deemed appropriate in the

"'circunds_tances and not specifically prayed for may

also very kindly be gmntebl.

Appellant R
; EAminul-lah | .

Through Counsels,

mdad Ullah

AT S . I S A PR

Advocates Swat

.
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- BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. _ of 2016

Aminullah Chowkidar Government Higher Secondary
School Fateh Pur, District Swat.

.. .AQQellant‘

VERSUS

The ‘-Director Elementary and Secondary Education
Khyber Pakhtunkhwa, Peshawar and Other.

...Respondents

—

AFFIDAVIT

It is solemnly sated on Oath that all the contents of
this appeal are true and correct to the best of my
knowledge and belief and nothing has either been

- misstated or concealed before this Honourable

Tribunal.
Dii::zzgt .
Aminullah
Identified By:
Imdad Ullah
Advocate Swat ATTESTED i

MJQ&(Z""’% l: 3;}»{5%}"\:’ (:?e

. GATH COMIL"ISSzON”‘R
Distt: Courts Swas.,

......... w7 '?;fé”_ic\}r 4 ré,

....................................
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. of 2016

Aminullah Chowkidar Government Higher Secondary
School Fateh Pur, District Swat.

...Appellant

VERSUS

The Director Elementary and- Secondary Education
Khyber Pakhtunkhwa, Peshawar and Other.

...Respondents

ADDRESSES OF THE PARTIES

Appellant:

Aminullah Chowkidar Government Higher Secondary
School Fateh Pur, District Swat. |

Respondents;

- 1. The Director Elementary and Secondary Education
Khyber Pakhtunkhwa, Peshawar.
2. The District Education Officer (Male) at Gulkada,
District Swat.

Appellant
Thrbugh Counsel,

7\_/?\
Aziz-ur-Rahman

Advocate Swat
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. I porasance 1y the meetine of Departimental Selection Commitiee held :
SR UINTERTE e ot e il

ol e miccting issued vide this Offiee
Lndsi: w1 u339-d S dated 2.7.201) R B
o . The competent authorily is pleased 1o order the appointment of the
foHowing candidates against the post and School mentioned to their names in BPS-0]
L 4800-]50-9300) plus usual allowances a$ admissible under the rules except section 19 - '
.~ Khyber Pakhtun Khwa rides 1973 subject i the terms angd conditions ‘given at (he end
L "~-:':~I'1'<m] the: dane: of their fdaig over charge i the hest ierest of public services, '

. DECEASED SONS IN pi -85

" Name. - Post where Wl"’b?l-“mwl—)“zx-la[—; Remarks
| ‘Parentage vacant | death ‘ ‘ !
Ashral Ali SO GpS i Chow 1 18.10.2009 Deceased
.| Said basher Mian ' R : son
R/OPia : - ' :
Zafar Ali S/O GHSS Kalam [-N.Qasid 26.08.2010 | Deceased '
Muhammad Amin . ' San
RO kalam ' ; :
RETIRED 25% OUQ [A PK-85 ° e : |
| P | Mame /Parentage Post where Post D/O Remarks
—~1 : | vacan ' retirement
2 . Amin Uliah 570 Amin GHSS Fateh Pur | Chow 10.09.2006 | Reid:
Khan R/O Fatehpur E _ 1. N b
Shamsui Hadi /0 GPS Kalagay Chow "1 11122008 Ketid;
NS R Argen | e N N
Sher Ali $/0 Shah Zada GPS Qila Dherai | Chow 18.2.2009 Rewd:
R/Q Chikrai. Y R R S N
5 Abdul Satar Khan $/0) CGHES Qandil A Chow 15.05.2000 Retl:
e {520 Khan R0 Usho Sl EE e S N i
[ 85 [ Fazal Rabj §/0 Abdul GHS Chail Chow 42.4.2010 Reld:
Lo | Qayum RO Chail e ' J
LAND DONERIN PK -85 : ‘
i i’l§ Name /Parentage ‘ Post where Post Remarks
- vacanl :
"85 *'Suhrab Khan S0 Shedar Khan | GPS Bar Chow land doner
RO Bahrain - Kidam

-85 Mohammad Bashar SO Shah | GGMS Utror Sweeper | land doner '
©zada RO Ywor | 1 R
1857 Zia Ullaly S/O Shah zada /0 | GGMS Utror N.Q/ land done? | -
i | utror L o] -
185 [Thsan Ullah S/O Fagir Zyda GHS Pishmal | Chow | Tand doner ‘
! R/O Pishmal ] ' ]
OPEN MERIT IN PK -85 . A -
No | PK | Name /Parenlage : Post where .| Post Remarks E
b : : | vacant C
.1-85 T Madani Sahib /0 Ahmad Sahib RO | GGPS Chow - Open B
& terat _ , Morpandai -
- L85 1 Sher Rahman S/O Mir Glfazan R/O GPS Pirpatay Chow Open
.|' - . l’irlzﬂu'\, . N . 1 .
85 | Shahid /0 Muhammad Zahir Shah | GPS Kidam Chow_ " T Open
U85 | Khalid SIO Ajmali Khan R/O Bayun- | GGPS Bayun Chow Open
! Kalam : ‘

8% 1 Mahnwood Khan 3:0 dunia Khan h GMS Chan
i1 RO Garai e Gharraj .
"85 Khanadan $.70) ahib Zada Rolakarin | GPS Kulakarin | Chirw -

Sweeper Open

¢ o0 DUlKarm Open
-85, 1 Muhommad darwisly S/Q Abdul GPS Bar-Alar Chow Open
;! gayur RO har Alar o ' '
85 | Muhammad Salim. $/0 Bahrobar GPS Pardeshaly Cliow Open
Mian R/ Shahgram 8

X3 | Rauf Ahmad SO Mubaiminad . GHS Baheain
ol ORI RO Bahain S
85 1 Zalar AlSI0) said walie RO Zony GMS Laay Chow

o free e Cham Cateh e
i "Advocn’ga ! 185} Muzaftar [Tuss:

F.- v s i Mubanunad sarin 1 ypabrad
bl e MBI sarin R pat)

"I\] fjit::id - w{)pc}‘\h.‘ 1

| GME Gl ™ e “Open

© e e i s ——— e — "o
ok . . . . i
It . :
L(,-l‘ N




12 K< Abdur Ralit $70 (il Nabi R/ GIHS Uor ™~ NQasid~ ") Open
" Utrur .
R  Muhammad Zeh S/0 Alamzeh SO GHSS Mainkial N.Qasid .. | Open
feoe na o+ Rahim R/O Mankiai _ : . : _ '
A4 U85 Sher Ali $/0) zarin R/O Shalidar GP'S Shatadar Chow Open
.1 -t Babhrain i N
i35, 185 ! Sajjad Ahmad S7O Sher zada RIO GPS Laikot .| Chow Open
116 .« 1 85 | Hayal Ahmad /O Ghulam GPS Terat - | Chow Opzn
o Maihammad R/O Terat : -~

 TERMS & CONDITIONS , . ' ‘ .
13.No TA/DA s allowed A . . ‘
*2).Charge report should be submiitted to all concerned '

. Assigning anv notice. .

“4).Their posis are not pension able. B -

-5). They will produce health & Age certificate from the Medical Superintendent DHQ Hospital Swat-
+6).They- will not be handed over charge if their age is less than 18 years and above 45 years,

.71 7).In case of resignation they will have to give one manth prior notice to the Department or forleit one
» . Month pay in tieu thereol to the Govermment, a ‘

'i 8).They will be governed by Rules and Regulations issued by the Govt: [rom tinie (o time.

"(Sultan Mehmood Mian )
Executive District Officer
" Llemenlary & seey' Edu:Swal

Endst:No19402-12 C/ 1V Appointment/201 | dated  09.072011
P - Copy forwarded 10:- S ' ‘

. 101), - .. The Secretary Govt: of Khy ber Pakhtunkhwa Elementary, & Secy: Education I
102)0 “The Directress Elemeniary & Secy: ducation Khyber Pakhtunkhw
L 103). - “The District coordination Officer Swat.. :

“[04). The District Accounts Officer Swat _ _
“105). - The DO(M/F) E&SE Swat. _ . :

06-7). The DDO(M/F) C&SE Swat, - ‘ : ‘
- 408) - The-Budget & Accounts Officer(E&SE) local Office.
S0109).  The Principals/ [ead Masters{l lead Mistresses concerned
“110).  The Official Concernéd :

S 1) P.Alocal Office

' eshawar,
a Peshawar.

ATTESTED

ADVOCATE |

-3)Their Appointment is purely made on contract basis and liable 1o termination at any stagé/time with o

L e o | Nk —
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. ' ' MALL SWAT

- 02The District Accounts officer.swat.

' | . . . ) 4
QFFICE ORDER - Jd,,.amD-

Mr Aminullah chowkidar GF ISS Iatehpur swat is hereby udnslurrcd 10
GHSS Mad\an swat against lab Atendent vacant post on his own pay and scale lrom the

Date of his taking over charge in the best interest of public service.

Nole:Nq ’l\’D\ 15 allowed

Charge report should be submitted 1o all concerned:
i

(GUL ZAMAN KHAN)
DISTRICT EDUCATION OFFICER

Endst:No. illx.d the £ / S_ j_ 2013

Copy forwarded to:

01 The principal concerned schools

03 The officials concerned
04 P.A to the DLEO(M) swat. DISTI

ATTESTED

ADVOCATE
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OF THE DISTRICT £ UDC-AT['O'N OFFICER MALE SWAT.

VISED OFFICE ORDER

‘ Consequent upon the decision of th‘e'".sefque» tribunal i
hawar Mr.Aminullah chowkidar awaiting for posting is hereby adjusted at GHSS- -

‘atehpur swat against vacant chowkidar post-with immediate effect on his own pay
blic service . He is directed to be careful with regard

[ ence period w.ef[-8-2012 to 31-10-2013(456)

days is hereby converted into leave without pay to regularize his service.

Necessary entry to this effect should be made in his

" Qriginal service Book accordingly.

(ABDULLAH)

DISTRICT EDUCATION OFFICER :
MALE SWAT AT GULKADA.

/ dated the R \\\, /2013 .

.\,Vq%fg (
Endst:No. ‘

. Copy forwarded to: _
01. The Principal GHSS Fatehpur swat.

02. The District Accounts officer, swat.
= 03. The official concerned.
o 04. P.A to the DEO (M) local office.

|




To | | hunex _,.-ﬁ--", @
The District Education Officer
Gulkada, Swat.

'bSubject: Appeal for handing over the charge and

releasing of the pay.

Respected Sir,
The Appellant submits qs under:

1. That the A ppellnrxf was appointed as Chowkiday
Government Higher Secondary School Fatelipur
vide  order  Endst No. 10402-12¢ v
Appointment/2011 dated 09-07-2011 n(§01'11st the
25% reserved quota of retired employees Children
and il date is performing his duties efficiently,
without any complaints either by Yy the locals or Hie

competent authorities,

2. That  the /\ppu/lzml' was—Lransferred — frony
Government Hzgller Secondary School Fatehpyr to
Goveriment Girls Priyn Yy School ln/c/zpu; vide
order Endst: No. 1605 -6/A-12/Class-1V dated 06-
11-2012. In complzance of the said order the
Appellant took cha 8¢ at the said school on 10-11-
2012.

3. That the transfer order of the Appellant was ~ ATTESTED

cancelled vide order Ends- No. 314~17/Class~1 V/F A\ |

- dated 11-02-2013 due to )‘Im reason that one My, ' ADVOCATE

Muhammad Jan Chowkiday was at the verge of his |
zetzzement and could not be dzsturbed as per the

Government polici V.




@@

4. That the Appellant once -again reported to his

briginal school, but he was refused the handing

~over of the charge for reasons best known to the

worthy Headmiistress.

5. That on reporting the situation to Hie compelent
autlzori'ty the  Appellant  twas transferred  to
‘ Government Higher Secondary  School Madyan
vide order Endst: No. 8522-25 dated 15- 04-2013,
-but againt the Headmaster is resolute of not

handmg over the charge to the Appellant without

any reasons, whatsoever.

6. That the Appellant has been shuttled between
various schools without letting lim complete his
tenure in violation of the law for the reasons best

known to the authorities.

7. That the Appellant‘complied with the orders of the
authorities without any ifs and buts yet still he

made to suffer for no fault of his.

8. That presently the Appellunt is seroing nowhere in
violation of the mandute of lute. Mmu)uu o wdd
| fuel to fire the pay of the /\p‘m_llmzl lmo also been
stopped  for more than 7 months in  blatant

violation of the Constitutional rights of the

Appellant,
It is, therefore, very humbly prayed that on
“acceptance of this npplzcatzon the nutlrormeq may FESTED

~either be orderedsto: hand over: fhe clznrge to the



O @
ofdtfy'(?(.l' té be

Appellant and his pay shall also be -
released fortinwith, '

7

Yours Obediently -
Amin Ullaly

- 057 2%

ATTESTED

ket

ADYOCATE
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Date of Order
or
proceedings.

Order or other proceedings with signature of judge or |\Aa)@1$xra*te~and tha‘tel i

parties where necessary.

2 3.
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAW_AB
CAMP COURT SWAT
SERVICE APPEAL NO.1303/2013
(Amihullah-vs- Director Elementary and Secondary Education, Peshawar and
- others.)
12.01.2016 JUDGMENT

MUHAMMAD AZIM KHAN AFRIDI, CHAIRMAN:

Appellant with counsel and Mr. Muhammad Saeed, S.5 alongwith Mr.

Muhammad Zubair, Senior Government Pleader for respondents present.

Aminullah hereinafter rgferred to as the appellant h-as preferred the
instant appeal under section 4 of the Khyber Pakhtunkhwa Service Tribunal
Act, 1974 against pon—disp-osal of his departmental appeal and non-payment
of salary and tr;us infringing the fundamental rights of the appeliant

constraining him to prefer the instant service appeal.

Brief facts of the case of the appellant are that the appellant was
appo‘inted as Chowkidar vide order dated 09.07.2011 a;c GHSS, Fatehpur and
thereafter transferred to various places from time to t.ime and, meanwhile,
his salary was allegedly stopped for no fault of appellant and thus
constraining him to prefer departmental appeal which was not responded

and hence the instant service appeal.

We have heard arguments of the learned counsels for the-parties and

perused the record.

@

/
MCATE-



Learned counsel for the appellant argued that on the strength of the

order of this Court dated 08.10.2013 the appellant was adjusted and his pa\/
released thereafter while the pay of the appellant in respect of the earlier

period has not been paid to the appellant.

Learned Sr. GP argued that the appellant remained absent from duty
from time to time and, therefore, his absence was converted into leave

without pay for 456 ciays.

We' are unable to determine as to whether the appellant has
performed his duty.or remained absent as the said orders, if any, passed in
respect of the absence of the appeliant and treating the absence period as
leave witﬁout pay are not impugnved before us. Apart lfrom the above the
prayer of the appellant is focused on the disposal of departmental appeal
which has not beén decided by the respondents despite lapse of rriapdatory

period prescribed for disposal of the same.

We, therefore, deem it rpore appropriate to accept th.e appeal and
| direct that the departmental appeal of the appellant -addressed to DEQ,
Gulkada Swat dated 18.05.2013J be decided by the relevant authority and
issues relating to the salary and payment thereof be decided in the said
departmental appeal expeditiously -but not [ater than one month from the

date of receipt of this judgment. The appeal is accepted in the above terms.

' Lo
No order as to costs. File be consigned to the record room. AW
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o »

OFFICE OF THE T
DISTRICT EDUCATION OFFICER
(MALE) SWAT

oo 2

- Rl 1 T YHOey. : \,,‘_‘r‘-

OFFICE ORDER.

Consequent upon the recommendation of the enquiry

committee constituted as a result of court decision, the leave with out pay has
correctly been given, '

-

The said leave sanctioned vide this office order No. 1298-99
dated 21-11-2013 therefore stand. ' ' -

(Hafiz Dr. Muhammad Ibrahim)
DISTRICT EDUCATION OFFICER M)

96)-1>

7\/” |
Endst: No. / C-1V /P/File Dated. } / y 3 / /2016,

Copy of the above is forwarded:-

1. The Director of Elementary and Secondary Education Khyber PukhtunKhwa,
Peshawar. -

The District Comptroller of Accounts Swat at Saidu Sharif.
The Principal GHSS: Fateh Pur District Swat.
Mr Muhammad Saeed SS litigation Branch local office.
P.A to the District Education Officer (M) Swat local office.
The Official Concerned. o

' /, s

DISTRICT ESU '/iTICgN/ OFFICER (M)

A

QU A LN
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BEFORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR
: he
\ - SERVICE APPEAL NO 431/2016

AMINULLAH CHOWKIDAR GHSS FATHPUR, SWAT.
................. APPELLANT

VERSUS
THE DIRECTOR ELEMENTARY AND SECONDARY EDUCATION PESHAWAR &
OTHERS. e RESPONDENTS
JOINT PARA WISE COMMENTS ON BEHALF OF RESPONDENTS NO 1 & 2

RESPECT FULLY SHEWETH:
PRELIMINARY OBJECTIONS:

1- The appellant is estoped by his own conduct to file the instant
appeal.
2- The mstant appeal is tlme-barred

~ FACTUAL OBJECTIONS:

1-That the Para No 1 is correct to the extent that the appellant was appointed as
chowkidar at GHSS Fatehpur, Swat against the reserved quota of retired employee’s
children on 09/07/2011.The Principal GHSS Fatehpur under reported the appellant, on
the reasons of maltreatment & rude behavior on 01/08/2012. (Copy of report is
appended Annex E&F)

2- That on the written complaint of the Principal GHSS Fatehpur, the appellant was
under report transferred to GMS chamgarai vide order No 8183-86 dated 01/09/2012.
Than the appellant was transferred to GGPS Fatehpur swat, vide order Endst No 1605-
6/A-12/class-IV dated 06/11/2012. (Copy of under report transfer is appended Annex
G&H)

3 -That the Para No 3 is correct and admitted. DEO Female swat wde order No 314-
17/C-IV/F dated 11/02/2013 cancelled the order of GGPS Fatehpur. (Cancellation
order is appended as Annex 1)

4- Incorrect and not admitted, that the appellant was not given charge  because
Muhammad Ali Jan chowkidar was performing his duty at GGPS Fatehpur. Moreover the
transfer order of the appellant was cancelled by. DEQO (F) Swat vide order No 314-17/C-
IV/F dated 11/02/2013. (Cancellation order is already appended as Annex I)

5-That the appellant was transferred to GHSS Madyan swat vide order No 8522-
25 dated 15/04/2013 on his own request. The appellant submitted his arrival report to
the principal GHSS Madyan swat without LPC & relieving chit. The appellant had been
directed by the Principal GHSS Madyan vide order No783 dated 08/10/2013 to provide
the relevant documents but the appellant failed to provide the required documents.
(Order copy & principal letter is appended as Annex J)



6- That the appellant was transferred on the written complaints of theprincipal as
clarified in Annex F.

7- Incorrect and not admitted. That the appellant was transferred to GHSS Madyan
swat vide order No 8522-25 dated 15/04/2013 on his own request. The appellant
submitted his arrival report to the principal GHSS Madyan swat without LPC & relieving
chit. The appellant had been directed by the Principal GHSS Madyan vide order No783

~ dated 08/10/2013to  provide the relevant documents but the appellant failed to

provide the required documents.

8- That the appellant has been adjusted as chowkidar vide order No 674-77 Dated
31/10/2013.That the appellant salary was stopped w.e.f 01/08/2012 Up to
31/10/2013, because he remained absent from  duty. The appellant did not perform
his duty consequent upon the  decision of the Honorable Service Tribunal; the
appellant was adjusted at GHSS Fatehpur against the vacant post of chowkidar. The
absence period of the appelfant w.e.f 01/08/2012 Up to 31/10/2013 (456 days)
have been converted to leave without pay In order to regularize his service vide order
No 1298-99 dated 21/11/2013(0rder copy is appended as Annex K)

9. That the appellant has neither preferred a departmental appeal to respondent No
2 nor followed the directions of the principal GHSS Madyan but remained Absent
from duty. ' :

10. The Departmental Appeal Dated 18/03/2013 of the
appellant has already been decided by the respondents in the
service appeal No 1303/2013 in the light of the judgment dated
12/01/2016 passed by the Honorable -service Tribunal, wherein
period of absence was considered as leave without pay and
departmental appeal rejected.

11. That the respondents decided the appeal of the Appellant in the light
judgments dated 31/03/2016 & 12/01/2016 passed by the Honorable Service
tribunal and converted the absence period from 01/08/2012 to 31/10/2013
(456 Days) to leave without pay. (Copies Annex K,L&M)

12. Incorrect & not admitted that the appellant is not aggrieved by the same as
Clarified in paras no 10&11.

GROUNDS:

A- That the appellant remained absent from his duty as clarified in Para No 8 of
Facts.

B- That the appellant has not reported for his duty.

C- Incorrect & not admitted that proper inquiry was conducted to sift out the facts.
The appellant has been afforded proper opportunity of personal hearing. (Copy
Annex B) : .

D- That the fundamental rights of the appellant are not violated rather, he is treated
according to law.

E- That the mandatory provisions of law have not been done away with.

F- That the orders of the Respondents are legal, fawful, and according to rules.



« N,

G- Incorrect & not admitted that the appellant himsélf admitted in his application
dated 04/08/2014 that the grievance of the appellant to the extent of posting /
Adjustment has béen redressed. (Copy Annex C)

That the absent period from 01/08/2012 to 31/10/2013 (456 Days) cannot be
considered as on duty it has already been converted into leave without pay in the light of
inquiry report. -

It is therefore very respectfully prayed that the instant appeal may kmd!y be
dismissed with cost in favor of respondents.

DISTRICT EDUCATION OFFICER (M)
' (E&SE) SWAT ‘

DIRECTOR

ELEMENTARY AND SECONDARY
' EDUCATION '

Y PESHAWAR.



