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BEFORE THE HONORABLE SERVICE TRIBUNAL, KHYBER
o PAKHTUNKHWA PESHAWAR o

Service Appeal No .oé / 202@4

Abdur Rasheed S/o Sahib Jan, Ex-Superintendent of Police R/o
Regi Model Town, Peshawar.

VERSUS
. Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat Peshawar.
2. Inspector General of Police, KPK Peshawar.
3. Additional Inspector General / Establishment, KPK

Peshawar.

esresesone Respondents

SERVICE APPEAL UNDER SECTION 4 OF KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974,
WHEREBY THE RESPONDENTS HAVE BEEN ISSUED
PRCMOTION NOTIFICATION NO. SO(E-I)E&AD /2-
4/2022 DATED 05.09.2022, VIDE WHICH THE
JUNIOR TO THE APPELLANT HAVE BEEN
PROMOTED TO THE RANK OF SUPERINTENDENT
OF POLICE BPS-18, WHILE THE APPELLANT WAS
DEPRIVED FROM_ PROMOTION INSPITE OF THE
FACT THAT THE APPELLANT WAS QUITE ELIGIBLE
FOR PROMOTION FOR THE POST OF
SUPERINTENDENT OF POLICE BPS-18, HOWEVER
THE NAME OF THE APPELLANT WAS NOT
CONSIDERED FOR PROMOTION, AND
DEPARTMENTAL APPEAL WAS FILED BY THE
APPELLANT WHICH WAS NOT DECIDED AFTER
COMPLETION OF THE STATUTORY PERIOD.

Prayer in Appeal:

It is, therefore, most humbly prayed that, On
acceptance of the instant Appeal, the Appellant being
eligible and entitled for the promotion to the post of
Superintendent of Police BS-18 on Regular Basis as per
Length of Service and Seniority list, but the



Respondents violated the Seniority of the Appellant,

therefore, the Respondents may very kindly be directed
to promote the Appellant to the post of Superintendent
of Police BS-18 on Regular Basis as Notional / Proforma
promotion from the date of when his junior were
promoted.

Respectfully Sheweth:-

The Appellant humbly submits as under:-

That the Appeliant is peaceful and law abiding citizen of
Pakistan and is entitled for all the rights guaranteed by
the Constitution of Islamic Republic of Pakistan, 1973.

That the appellant was serving in police department as
Acting Superintendent of Police Investigation District
Buner and performing his duty honestly with zeal zest.

That initially the appellant was appointeéd as Constable
on dated 15.02.1982 and after having being qualified
lower course in 1987 and consequently declared al-
round best cadet in the intermediate college course in
1987 and thereafter posted as Cadet Law Instructor
under the standing order at PTC Hangu. After
successful completion of mandatory tenure the services
of the appellant was confirmed in the rank of ASI

That as the appellant was promoted to the rank of DSP
on 25-03-2013 and seniority list was revised on 28-06-
2022, wherein the name of the appellant was placed at
S.No. 35, there after final seniority list was issued on
05-08-2022 wherein the name of appellant placed at
S.No 34.

That the appellant was lastly posted on acting charge
basis as Superintendent of Police Investigation at
District Bunner and the respondents while circulated
Final Seniority List of DSP executive BS-17 of Khyber
Pakhtunkhwa Police issued dated 05.08.2022, vide
which the name of the appellant is reflects at Serial No
34. (Copy of the Seniority List is attached as
annexure A) ‘
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That in the light of Judgment rendered by the Hon’ble
Supreme Court of Pakistan reported 2013 SCMR 1752
and 2013 SCMR 206 and 2018 SCMR 1218, the issue
of out of turn promotion was under consideration and
the respondents in different occasions issued various
orders in respect of out of turn promotion including
agitated the point of promotion of cadets and gallantry
officers in the police department. The appellant along
with his other colleagues while approached to the
Hon’ble Peshawar High Court Peshawar in WP NO.
4949/2020, which was decided vide dated 09.12.2021
and set aside the notifications / orders of the
respondents. (Copy of the Order dated 09.12.2021 is
attached as annexure B)

. - That the respondents once again issued various
decisions and orders in respect of the same set of police
officials, who were awarded gallantry and cadets
promotions in light of the decision of Hon’ble Supreme
. Court of Pakistan, which have been impugned in
different Writ Petitions including the WP No. 1093-
P/2023, the name of the appellant was also part and
parcel of the said Writ Petition. The Hon’ble Peshawar
High Court Peshawar, while issued Interim Relief
directed to the respondents to maintain Status quo in
respect of the Seniority List of the Petitioners /
Appellant and later on the Hon'’ble Peshawar High
Court Peshawar while decided the issue in favour of the
appellant and his other colleagues vide dated
29.08.2023 and set aside the impugned notifications of
the respondents. (Copy of the Order and Judgment
dated 29.08.2023 is attached as annexure C)

That admittedly the name of the appellant is reflecting
at Serial No 3 of the Final Seniority list of DSSP BS-17
of Khyber Pakhtunkhwa Police and he is quite eligible
for the promotion to the mnext higher rank as
Superintendent of Police BS-18 on regular basis,
however the respondents astonishingly while dropped
and ignored the name of the appellant and issued the
impugned notification dated 05.09.2022, according to
which the Junior most officials have been promoted to
the next higher rank and the appellant was informed
that as the matter in respect of the cadets are pending
before the Hon'’ble Peshawar High Court, therefore, the
DSB could not recommmended his name for promotion.
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(Copy of Notification dated 05.09.2022 is attached

as annexure D)

That the appellant after the decision rendered by
Peshawar High Court Peshawar in the above mentioned
Writ Petition, forwarded Departmental Appeal to the
competent authority for consideration of his promotion
to the post of BPS-18 as Superintendent of Police,
during the course of pendency of the Writ Petition, the
appellant has got retired from service on the basis of
attaining the age of superannuation vide notification
dated 14.02.2023 and even till his retirement neither
the appellant was promoted to the post of
Superintendent of Police BS-18, nor his name has been
placed before the DSP. (Copy of the retirement order
is attached as annexure E)

That, a departmental Selection Board was held on
19.08.2022, which was subsequently approved by the
by the Honorable Chief Minister Khyber Pakhtunkhwa
under which 46 DSSP were promoted to the rank of
Superintendent of Police (BS-18) on regular basis vide
Notification No. S.0 (E-)E&AD/2-4/2022. The name of
the applicant was not included on the pretext of out of
turn promotion and  absorption in Khyber
Pakhtunkhwa Police from other Provinces/Departments
despite the Officer Junior to the applicant and appeared
after the name of the applicant in the Seniority list were
promoted. However, it was also notified in the last
mentioned notification that promotion of the applicant
shall be subject to the decision of Superior Judiciary.

That on 29.08.2023. all petitions pending before the
Honorable Peshawar High Court, Peshawar on this
issue were decided through a consolidated Judgment in
which the applicant being the petitioner, has been
declared lawful, as per law, rules and order and it was
clearly declared the cadet instructor are not hit by the
judgment of the Honorable Supreme Court of Pakistan.
Para 44 (1) of the operative part of judgment ibide is
reproduced below.

(1) "The police officers who were declared
as Cadet and Cadet instructors pursuant
to the provisions of the the Police Rules,

PRE TG
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standing order No. 7 of 2003 and duly
protected under the Khyber
Pakhtunkhwa validation of Standing
Order Act 2005 and Chater 13.7 A and

\\/\

13.7 B of the Police Rules, they are not-

hit by the judgment of the Hon'ble
Supreme Court of Pakistan relating to
out of turn promotions and as such,
demotion/reversion order of all such
Police Officers are set aside and they are
restored to their original positions."”

The undersigned was at the verge of retirément and got
retired on superannuation on 29.03.2023 in the rank of
DSP (BS-17) without promotion to next rank.

Since all orders regarding demotion or reversion of seniority
of the applicant have been set aside by the Hon'ble
Peshawar High Court, Peshawar, therefore, the undersigned
was and is entitled for promotion with hlS colleagues who
got promoted on 05 09.2022.

It is humbly requested that name of the applicant may be
considered for promotion to the rank of Superintendent of
Police (BS-18), with his colleagues from 05.09.2022 as
proforma promotion. : |

That thereafter the appellant was filed Departmental |

Representation before the competent authority on
26.09.2023, which was even not decided after completion of
statutory period. (Copy of Departmental Appeal is
attached as annexure F)

That feeling aggrieved from the act of Respondents, the
Appellant having no other adequate and efficacious remledy,
approaches this Honourable Tribunal on the following

grounds inter-alia:-
<
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GROUNDS:- |

A)

C)

D)

That the Appellant is peaceful and law abiding citizen of
Islamic Republic of Pakistan and is fully entitled to all
the basic and fundamental rights as enshrined in the
fundamental law of the state, interpreted and
guaranteed by the law of the land. -

That the appellant alongwith other colleagues have not
been consider for their promotion in light of the
Judgment of Supreme Court reported in 2013 CCMR
1752 and two other judgments and the name of the
appellant along with other similar placed officers have
not been considered, the same was impugned by the
appellant before the Peshawar High Court in Writ

. Petition, which has been decided in favour of the

appellant and. thereafter an appeal was submitted to
the respondents for implementation -of the Judgment
and to decide the earlier departmental Appeal in favour
of the appellants.

That after the issuance of impugned promotion order of

the colleagues of the appellant, the appellant filed
departmental appeal, but the same was not decided and
in the meanwhile another notification in respect of the
out of turn promotion was issued and the appellant
along with other aggrieved incumbents approached to
the Peshawar High Court, while impugned the same
order of the respondents and the matter of promotion
and the earlier departmental appeal was kept pending
and even the appellant was informed that till the
decision of the Peshawar High Court in the Writ
Petition, no decision in whatever manner could be
taken in pursuance of departmental appeal. The matter
was subjudice before the Hon’ble Peshawar High Court
Peshawar and after the decision in favour of the
Appellant, the appellant while filed Appeal before the
competent authority on dated 26.09.2023 which is yet
to be decided.

That in the recent reported Judgment 2023 PLC CS 336
SC Federation of Pakistan VS Jehanzeb, the Hon’ble
Supreme Court has decided that whenever any person
is not considered due to any administrative slip-up,
error or delay, when the right to be considered for

T e R




E)

F)

G)

' promotion is mature and without such consideration he

reach the age of superannuation before the promotion,
then obviously the avenue or pathway of proforma
promotion comes into field for his rescue. Similarly in
the present situation the appellant was even not
considered by the respondent on the reasons mentioned
above and in the meanwhile the appellant has' got
retired from his service by reaching to the
superannuation and after decision of the August
Peshawar High Court the appellant is entitled to be
promoted as notional promotion. to BPS-18 as
Superintendent of Police.

That the acts of the Respondents of not following the
same criteria which has been safeguarded by the law
and rules, while in the instant case the respondents
have not yet considered the case of the Appellant, which
is illegal, unlawful, unnatural, ab-initio, null and void
in the eye of law, hence liable to be declared so.

That it is pertinent to mention here that the Appellant
was eligible and entitled for promotion but the
respondents had illegally and unlawfully not promoting
the service of the Appellant, which is illegal, unlawful,
without lawful authority and is liable to be declared so.

That the fundamental rights of the Appellant has
blatantly violated by the Respondents and the Appellant
has been discriminated and has been denied his due
rights under the Constitution of Islamic Republic of
Pakistan, 1973.

That the Appellant is not treated in accordance with
law, rules and Regulations. :

That the Appellant is appointed according to rules and
on adopted procedure by the respondents and after his
appointments he has never ever given an opportunity of
any complaint to the respondents and performed his
duties with full devotions, the Appellant being eligible
for Promotion being most Senior employee of the
Respondents Department.

™
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J) That any other ground not raised here specifically may
graciously be allowed to be raised at the time of

arguments.
PRAYER:-

It is, therefore, most humbly prayed that, On
acceptance of the instant Appeal, the Appellant being
eligible and entitled for the promotion to the post of
Superintendent of Police BS-18 on Regular Basis as per
Length of Service and Seniority list, but the
Respondents violated the Seniority of the Appellant,
therefore, the Respondents may very kindly be directed
to promote the Appellant to the post of Superintendent
of Police BS-18 on Regular Basis as Notional / Proforma
promotion from the date of when his junior were
promoted. '

_ Any other relief, not specifically asked for may also
graciously be extended in favour of the Appe t in the
circumstances of the case. ‘

Throughs

=X
- (BASHI WAZIR)

&
MEHRAN ALI SHAH
Advocates, High Court
Peshawar
CERTIFICATE:
It is certified that no such like Appeal has earlier been filed

before this Hon’ble Tribunal. w;/
| té NENT



BEFORE THE HONORABLE SERVICE TRIBUNAL, KHYBER =~ '
""

PAKHTUNKHWA PESHAWAR
‘Service Appeal No /2023
Abdur Rasheed.....cccoccvurrerrinrivnnnnen, cereeseesactaaos Appellant
VERSUS
Government of KPK & others.................. Respondents
AFFIDAVIT

I, Abdur Rasheed S/o Sahib Jan, Ex-Superintendent of
Police R/o Regi Model Town, Peshawar, do hereby sclemnly
affirm and declare on oath that the contents of the accompanying
Service Appeal are true and correct to the best of my knowledge:
and belief and nothing has been concealed from this Hon’ble

Court;
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Writ Petition No. 12020 .

L Raham Hussain, . ‘
Deputy Superintendent of Pohce,
Hayntnbad (JCC 6th),

CCP Peshawar,

)

Banaras Khan, o
"Superintendent of Police (Invcstlguuou), o
Mardan. o

3. _Abdut Rasheed Khau, N
- ‘Superintendent of Police (Tnvestigation),~
Buner, Malaimnd ’

4, * Shuh Mumtaz,
‘Superintendent of Pobcc CTD;
Peshawar; -

S, Agigq Hussain,
Deputy Superintendent of Police,
LRH Peshawar.

6. Mulmmmad Igbal,
Deputy Superintendent of Palice,
Bannu,

7. Noor Zamin Shah,
Deputy Superintendent of Police, - - _
FRP HQ Peshawar. A '

8. Inamulinh ,
Inspector,
D/7 ASDPO Wana S.W, DIK:

9.  Aslam Khan,
Deputy Superintendent of Police,
Kamk, at D.1, Khan,

10. Murad Khan,
Acting Superintendent of Pelice (Elite Force),
Peshawar,

11,  Arshad Mchmood,
. Superintendent of Police (Investigation),

12.  Rizwan Khan,
Deputy Superintendent of Police,
Special Branch, Hazara.
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13‘

14,

15,

16.

17,

18'

19.

20.

- 2L

22,

24.

25,

26.

'DjazAhmnd T
Acting’ Supenntendentof Polxce cos

Amjid Hussain,

. Deputy Superintendent of Police;’

Hangu.

Jehangir Khan,
Deputy Superintendent of Police CTD;
Investigation, Abbottabad.

Wuhammad Javid ,

Acting Supenntendent of Police (Invest:gatwn), AU

D.I. Khan.

Gohar Ali, O
Deputy Superintendent of Palice, - - .. 7~
Regi, CCP Pesh:.

" Riaz Khalil,

Deputy Superintendent of Police,
Badaber Peshawar, '

Afsar Khan,
Deputy Superintendent of Police,
Hangu, Kohat.

Mubammad Ejaz,
Deputy Superintendent of Pokcc,
Chearsaddn.

Arshad Hussain, SR
Deputy Superintendent of Police, .- -
Police Training Center (PTC), Kohat.

Hussain Ghulam,
Deputy Superintendent of Police,
Palice Training Center (PTC), Kohat.

Khalid Usman,

. Deputy Supermtendent of Police,

Banmu.

Shahid Adnan, o
Acting Deputy Supcrmtendent of Police,
Baanu. -

Muhammad Salim Tarig, -
Acting Deputy Superintendent of Police, =

- D.L Khan,

Gul Ranf,

- Inspector, Bannu,
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27.  Amjad Hussain, T
Inspector, LT e e
FR Kohat, Kohat. G T

28, Muhammad Ramzan,
Inspector, D.I. Khan.

29.  Atiaullah,
Inspector, D.L Kban.

30. Abdul Samad Qureshi,
- Sub-Inspector, Bannu.

31, - Niasz Muhaizmad,
~ Sub-Inspector, Bannu.

32, Muhammad Naeem,
Sub-Inspector,
CCP Peshawar.

33.  Riaz Ali Shah,
Sub-Inspector,
CCP Peshawar.

34,  QaziNisar Ahmad,
Sub-Inspector,
CCP Peshawar.

35, Muhammad Idrecs,
Sub-Inspector,
‘CCP Peshawar.

36,  Ssjjad Ahmad,
Sub-Inspector,
CCP Peshawar,

37. Muhammad Ishag Toru,
Sub-Ingpector, -
CCP Peshawar.

38.  Babar Khan;
Sub-Inspectar,
CCP Peshawar

39,  Abdul Ali,
Sub-Inspector,
CCP Peshawar,

40.  Bakht Munir,
' Sub-Inspector,
CCP Peshawar.

41,  Mushtaq Khan,
Sub-Inspector,
CCP Peshawar.

wp4949-2020 raham hussain vs govt of kpk



42.
43,
44,
4.
46.
47.
4.
49.
50.
51,
s2.
53.
CER

55.

Ali Said,
Sub-Inspector,
CCP Peshawar.

Sumar Abbas,
Sub-Inspector,
DL Khan,

Khan Zada Khan,
Sub-Inspector,
D.L Khan,

Tariq,
Sub-Inspector,
D.I. Khan.

Muhanmmad Ishaq,
Sub-Inspector,
D.I. Xhan,

Shufiullnh,
Assistant Sub-Inspector,
Bannu.

Qamar Shahzad,
Assistant Sub-Inspecior,
CCP Peshawar.

Akram Jan,
Assistant Sub-Inspector,
CCP Peshawar,

Fayaz Khaa,
Head Constable (IHC),
CCP Peshawar.

Aurangzeb Khan,
Sub-Inspector,
CCP Peshawar,

Zameer Abbas,
Assistant Sub-Inspector,
D.1 Khan. ‘

Saeed Uilah,
Assistant Sub-Inspector,
PS Canit Kohat.

Zafar Abbas,
Assistant Sub-Inspector,
D.I. Khan.

Sharif Ullah,

Assistant Sub-Inspector,
D.I. Khaa. .
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56, TariqKhan,
Sub-Inspector,
CCP Peshawar.

57. " Lady Noausheen Siddiqui,.
Head Constable,
DI Khan. .

. 58. Wagqgar Baloch,
Head Constable,
D.IKhan™

59.  GulRahman,

' Sub-Inspector, '
Kohistan, at PTC Hangu.

60. Muhamwmad Ayaz,
Sub-Inspector,
Kohat.

61,  Ali Ruhman,
Sub-Inspector,
Kohat, - -

62, Johar Ali,
Assistant Sub-Inspector,

Dir Upper, at PTC Hangu, o T o o
Mﬂlﬂkﬂﬂd. -l’claov.olocc--dob'io-. ooooo deersberorsionnran "0oocuat'ooi;cq.JPETITXONERS.

L Go?ernfnent of Khyber Pakhtunkhwa, : -I: o
 through Secretary Home & Tribal Affairs. "~

2. Inspector General of Police,
Khyber Pakhtunkhwa, Peshawar

' 3, Capital City Police Officer, Pcshuwnr.
4. Regional Police Officer; Mardan.
5 Regioqnl }"ollice. Officer, Kohat,
" 6. chionnl"i’ulice Ofﬁcér, ﬁanm;.
7. Regional }’oli-ce Offi'cer, D.i Kium.
8. Regionnl Police Officer, Hazara.

9. Regional Palice Officer, Malakand, ......:iiniviooe RESPONDENTS
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PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF PAKISTAN, 1973.

Respectiully Sheweth:
ON FACTS:

l‘

30

THAT petitioners are members of K}iybcr,-}"ﬁkhtiihimwa Police Service.and are
serving st posts and places mentioned in the heading of the petition.

THAT to attract the finest and willing officess in the department for posting to
Police Training Institutes, Respondent No.2 issued an incentive package vide
Standing Order No.11 of 1987 duted 17.01.1987. Copy of Standing Order No Il
of 1987 dated 17.01.1987 is enclosed herewith marked “A”.

THAT Standing Order 11 of 19&7 was struck down by Khybet Pakhtunkhwa
Service Tribunal in a Service Appeal No. 178/1991vide Judgment dated 30.6.94.
This judgment was assailed by the Respondenis before august Supreme Court

of Pakistan in Civil Appeal No.162 & 163 of 1995 which was however

dismissed vide consolidated judgment dated 18.05,1998 reported as 1998~
SCMR 2013. The Service Tribunal as well. as august Supreme Court of
Pakistan, found the Standing Order No.11 of-1987 as invalid on the sole ground
that the power of Inspector General to-make rules or policy was - subject to
approval of Provincial Government under Section 12 of Police Act 1861, while
in the case in band before issuing Standing :Order No. 11 of 1987 approvai of
Provincial Government was not obtained. Copy of judgment 1998 SCMR 2013

is enclosed herewith marked “B”.

THAT in the above background Respondent No.2 issued Standing Order No.7
of 2003 with the incentives identical to-the earlier Standing Order No.11 of 1987
but, with the approval of Provineial Government.

THAT 1o validate the righis created by-erstwhile Standing Order No.1l of
1987 Provincial Assembly enacied Khyber Prkhtunkhwa Validation of Standing

- Order Act, 2005 (Act IV of2005). Section 2 of the Act provided that: -

%]) Notwithstanding anything contained in the existing
service rules poverning the promotion and. seniority of
Constables, Head Constables, ‘Assistant -Sub-Inspectors
and Sub-Inspectors of .tlxe-}?olfce Départmem, or any

wp4849-2020 raham hussain vs govi of kpk



o A ) 7 3(7
decree, order or judgment of a court, or for reasans of any

procedural deficlencyys ...

- (a) the rights of promotion -and seniority accruing under
Standing Order No, 11 of 1987 (hereinafter referred
to as the said Order), issued by the Inspector General
of Police, [Khyber. Pakhtunkhwal], in the larger
public interest, with:the sole intention and object 1o
improve the efficiency and sense of responsibility
amongsé the aforesaid Police: personitel, sholl be
deemed, and shall always-be deemed, to have validly
been accrued; and

(8) all appointments .and:promotions made and seniority
lists drawn from 1987 il date, on the basis of the
sald Order, shall always-be:deemed to have validly

' been made and drawn and shall not be called in
question before any court or autharity.”

Copy of Khyber Pakhtunkhwa Validation of Standing Order Act, 2005 (Act IV -
of 2005) is enclosed herewith marked “C”,

a. THAT petitioners, amongst others, are the- bepeficiaries of Standing Orders
No.11/1987,7/ 2003 and Act IV of 2005, because they availed the incentives
offered through seid Standing Orders after fulfilling all the requisite- conditions

provided therein.

7. THAT the sugust Supreme Court of Pakistan in its judgment reported as 2013
SCMR 1752 held and declared all out of turn.promotions of police officials,
made under section 9-A of Sindh Civil Servants Act, 1 973 a5 ultra vires of the
Constitution. Section 9-A of Sindh Civil' Servants Act, 1973 is reproduced

bellow for ready reference:-

“9.-4 Notwithstanding anything contained in this Act or any
other law for the time being in force or any judgment of auy
Court, a civil servant who provenly exhibits the act [ gallaniry
while performing his duties or very exceptional performance
beyond the call of duty, may be granted out of turn promotion or
award or reward in such manner as inay be prescribed.

The operative part of judgment reported as 2013 SCMR 1752 on the question of

out of turn promotion is reproduced below: -

$

“We further hold and declare that all out of turn promotions
made under Section 9-A.of the Sindh Civil Servants Act, 197, by

wp4948-2020 raham hussain vs govi of kpk



the Sindh Government to-an emplayee orcivil servant with or
witkout backdated seniority since 22:1,2002, wheu section 9-A o
was inserted through Ordinance IV of 2002, are ultra vires od

the Canstitution.”

Capy of 2013 SCMR 1752 is enclosed herethh marked “pn,

THAT since there was a similar provision-i.e. Section 8-A in the Ptmjfﬂ:l Civil
Servants -Act,1973 which provided for out of turn promotion to poliée officials
for the act of gallantry, august Suprenie Court in its.order passed on 26.1.2016
in Civil Appeal No.184-L of 2013 ordered as under:-

“We expect that all ont of turn promotzons -granted either (o the
police personnel on gallantry award or otherwise shall be undone

within four weeks from taday and their senlority be re-fixed with
their batch mates in terms of the directions. contained: in the

aforesaid judgments. Qut of turn promotlons ranging from
constable to any gazette officers shall be stremnlined in terms of
the aforesaid two judgments. On compfeﬂan of the: exercise, the
1.G Police Punjab, Home Secretary, Pun ab and Chief Secretu

Punjab, shall submit compliance report_with the Assistant

Regisirar of the Court for our perusul in chambers. This order
shall_be_copununicated to the I.G,' Punjab, Home, Secretury,
Punjab and Clief Secretary, Punjab, for their information and
complignee and noncomplinnce of this: iudgmenz shall expose the
concerned officials (o contempl groceed:’ugg. :

In consequence to above direction, such out of tum promotions 10" police
personnel in province of Punjab, granted: under Section 8-A were also
withdrawn. Section 8-A of the Purijab Civil Servants Act is reproduced bellow:-

“8eA. Notwithstanding anything conlained in. this. Act or any
other law for the time being in force or in any contract, or rights .
claimed or acquired under any: judgment of any Court or
Tribunal, a civil servant who provenly exhibits exemplary
intellectual, moral and financial integrity and high standurd of
hanesty and gives extraordinary performance in the discharge of
his duties, may be gramted out of turn-promotion or award or
reward in such manner as may be prescribed”

THAT the police officials from Punjab police, aggrieved from the above, filed a

number of review petitions before the Supreme Court, which were henrd and
dismissed through consolidnted judgement of Shahid Pervaiz case, reported as
2017 SCMR 206. Tt wes held that “both provisions (Section 8-A of Punjab Civil

P gshawal .
wp4949-2020 raham hussain vs govi of kpk peshay/e
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consistently held to be uncoizstimtional-’ami void.ab-initio.

Servants Act and Section 9-A of Sind Civil Servants Act) are simiilar in-nature
and cater to the same p:lrpbsé;bk}t': pf turn. _promatian‘-w}zick ‘we -have
» The.operative part

of the judgment was as under:-

“For the aforesaid reasons, all the listed Review Petitions ond the

Applications are dismissed. The LGQP,’ Punjab, the Hone

jah, and the Secrefar -:'Establisku_m_nt Division

promotion passed by the Depariment/Competent ‘Authority shall

be recalled against the Police Officers who had earned out'of -
turn promotions, pursuant to - the .;judgmznm -.af Ssuperior .

Courts/Service Tribunuls, as discussed:in paragraph 111 of this
judgment. For the purpose -of compliance: of this judgment,
necessary D.P.C/Board, as the case may be, shall be immediately
keld without further loss of time and ‘a compliance report be
submitted fo the Registrar of this Court for our perusal in
Chambers. This exercise shall be completed within a period of
one wmonth. The Advacate General, Punjab, and the learned

Attorney General for Pakistan shall ‘communicate the directives

of this Court ia the relevant autharities. -

Copy of judgment 2017 SCMR 206 is enclosed herewith marked “E".'

“The exception created in Para No.111.of the Shalid Pervait’s.

cose {Supra) read with Para vNa{Iafl_j’.. thereof, wherein the
promotion was extended 10 the category.of cases “wherein out of

turn promotion was granted to .individuals. pursuant to the

Judgnients of the High Courl, Service Tribunal-and the Supreme

Court;, is hereby withdrawn by exercising suo-moto review
Jurisdiction.”

Copy of judgment 2018 SCMR 1218 is enclosed herewith marked “F*.

Pes

o naw <
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THAT the Hon'ble Supreme Court of Pakistan in its subsequent full Court
Judgment, in Akhtar Umar Hayat Lalayka’s cﬁse,.reportcd as 2018 SCMR 1218,
while upholding consolidated Judgment supra in Shahid Pervaiz's 2017 SCMR
" 206 case further modified the same in the following words:

THAT a number police personnel of Khyber Pakhtunkhwa, junior to petitioners,
approached respondents for withdrawal of: out of tumn. promotions granted io
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 police officials in’ the provmce Having fmied in their such endeavor, they filed

Writ Petition No 4062/2020 titled : Jnvnid Khan etc. vs Goveroment of
Khyber Pakbtunkwa seeking -annuiment of all out of fwn promotions,

~

including those of petitioners, granted. to the pohce eﬁﬁctals in-the Province, in -

unpiemeutnnuns of afore referred judgments’ ‘of Supreme Court. This: ch’blt;
Court on 29.09.2020 while issuing notice:to respondents has asked for their

comments. Some of the Petitioners ‘have “also filed apphcatwn for their

impleadment as respondents in the case.. Coplcs of Writ Petition No 4062/"{}20

and order sheet are enclosed herewith collectively marked “G1 to G2V,

v.

THAT in the sbove background, when this Hon’ble court had taken cognizance
of the mauer and respondents were put on notice, Respondent No.2 has issued a

letter/directive dated 6" Octlober ,2020- tq Capital City Police Officer and all

Regional Police officers, in the province with'a vague directive to implement the

afore mentioned judgments of Supreme Court which “periains to out of turn

. promotions of palice officials/officers in letter and spirit and report

compliance within ten (10) duys positively” -
Copy of letter/directive 06.10.2020 is‘eﬁc]osed':hérevdth marked “B".

THAT on 08.10.2020 the same matter was laken up in 56" Mecting of the
Potice Policy Board under the chairmanship-of Respondent No.2, wheréin on the
basis of misconceived and misleading briefing by AIG / Legal following

decisions were made: -

“After threadbare discussion, the Board unanimously ugreed to
implement the jndzments of Apex. C'aart dnletter & spirit.as all
the provinces of Pakistan have a!rendy ‘fmplemented  the same
Jjudgments. Farthermore, in complignce with the almve'. A

* judgments of out of turn pramotions given to officials/ officers in . '
the shape of auy kind of incentive) gallaniry performance under under
validation Act or rules etc. will be reversed and the Sehiari(y"of :
such officers shall be reckoned from: .their-date of appam!ment
with their batch mates/ colleagues.”

Copy of minutes of 5 6" Meeting of the P&Iice,ﬁPolicy Board is encloscdﬂherewith
marked “J”. o ' ' '

wpd948-2020 raham hussain vs govt of kpk-
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THAT being sggrieved of ien'cf"datéd‘ilﬁzl'{)ﬁﬂz&-hnd‘ decision: contained in
minutes of Paolice Policy Board dated 08:10: 202(] and having no other. rcmc.dy
available, petitioners are constrained 10" nppmach this Hon’ble court on the

followings amongst other: -

GROUNDS:

A) - THAT fast track promotioh: sﬁrﬁea{by.peﬁﬁnners under Standing Order
No.11 of 1987 and 7 of 2003 not only after completion of competitive .
process under Police Rules-1934 butvalmvoluﬁteering and serving for 3
years in Police Training Institute could nuf be eqﬁaled‘with'voiitnof turn
promotions granted on the grou.nd of gallantry etc. held to be illegal and
unconstitutional by the august Supreme Couirt of Pakistan in the referred

- judgments.

B) THAT neither province 'of'-'-I{'ll-l).'-B_é‘r:.-"I"akhmnkhwa was party to the
proceedings before sugust Supreme ‘Court of Paldstan nor any legislative
instruments, ules OR Standing Orders 7,11 and Validation Act of 2005
were challenged, considered or struck down by the Court. vThe'cnsés
before the Supreme Court of Pa}dstnnip_értajned only to province of Sind
and Punjab. Directions by the Supreme Court of Puidstan were also
issued to the concerned authorities 'of Sind end. Pﬁhjab- for
implementation of the. judgménts' and- sﬁbinit ‘compliance report. Hence,
question of so-called. unplementaﬁon of such judgments ‘sgainst police
personnel in province of Khyber Pakhtunkhwa is without any iegal basis.

Cy THAT out af turn promotions’ grantéd iui_thc provinces. of Sind and
Punjab were under Section 9-A-and 8-A. of Sind and Punjsb Civil
Servanis Acts which empowered the provincial government to grant out
of turn promotion to a Civil Servant for the act of gallantry etc. The
august Supreme Court of Pakistan held such:out of turn promotionsto be .
arbitrary, discriminaory tind based: o personal likes und disfikes. There
being no comesponding provision. m Khyber Pakhtunkhwa Civil
Servants Act, the matio. of such _]udgments by no stretch of imagination,
cun be extended the promotions gmnted to petitioners.

D)  THAT even the august Supreme court in referred judgments had drawn
distinction between out. of tum prbmotions-gmnted in exercise of
arbitrary executive powers for gallantry - ete. AND promotions granted
under & policy with no element-of arbitrariness or cherry picking

wp4849-2020 raham hussaln vs govt of Teok
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G)

.

involved. -The later kind’ of; out of mm pwmotwns were found to be
justified by the Court in Para 133 of gudgment reported as° 2017:SCMR

206 at page 269 whlle‘dealmg,mt.h Spprt Policy. This squarely.covers
-the case of petitioners, Para 133 is: reproduced bellow for ready

reference:-

%133, e believe that tizere :‘s some justification’ for~ -
allowing out-of-turn pramations, cmd that too.up to the .. '

" fevel of ASIs only, -dueitothe. fact . that  cerfain’
_qualifications "/ courses - / examinatfons have been o
 prescribed in- -the Policy in arder 10 be. qualified Jor
.such pramotions. In other wards', there is no element oj‘

- an arbitrary or seleclive chmce of candidates for the I

accelerated promotions and they-have to meet the bare - -

. minimum requirements of the Police Rules™

THAT it is pertinent-to note ‘that incentives oﬁ'eréd-ihmugh.smhding
orders 11/1987 and 7/87 are/were available to-all police personne! and no

amount of choice or selection was available 10 any authority. The choice

was with the personnel to avail iﬁxdiﬂc’enﬁvé prcvided that they:-

{a) Qunhﬁed armongst - first - ﬁve {§)- in Lom:r School Cuur.,e,

Intgrmediate School course OR Uppcr Class Course
(b) Volunteered to serve in the Tmmmg Insntutc for3 years; A.Nﬁ

(c) Eamed category “A” reports. .

- Selection, thus, was totally fair, merit based and indiscriminatory.

THAT even otherwise, when this. Hon'ble Court had already taken

" -cognizance of matler of apphcabmty and implementation - -of referred
- Supreme Court Judgments to the police force of Khyber Pakhtunkhwe,

notice had been issued to the respondents-and Comments- called from
them, the issuance of impugned directives/orders by respondent No. 2

display hiphhandedness on his part and amounts to bypassing the process

of the Court.

- THAT petitioners were granted, decades-ago, one step prémotions once

in their service career as Head Constables, A.S.Is or S.Is afier training
with their baich-mates and qualifying in competitive exams under the
provisians of Police Rules, 1934, under. StandingOrders Nos 11/1987

‘and 7/2003 duly protected under Act IV of 2005. After regular

wp4849-2020 raham hussain vs gdvlzuf kpk




13 S - $}
progression, under the m]es,.t_]}gyfarc‘fnow holdipg the posts of DSPs,
SPs and ASIs efc. Impugned‘exért:ise at this stage is not only without'nny
. legal basis but is highly oppressive effecting the morale of the Force and

is creating anomalies in the service structure,

it is, therefore, most respectfully prayed-that on-acceptance of the writ petition

the Hon'ble Court may praciously be pleased to: -

A. Declare:

G) That the judgment of august Supreme Court of Pakistan
reported a 2013, 2017, 2018 declaring out of turn promoticn
to police officials on the ground of gallantry ete. pertain to
the provinces of Sind and Punjab are not applicable to the
promotions granted to the pefitioners under Standing Order
11/1983, 7/2003 and Act IV of 2005 in Khyber

_ Pakhtunkhwa. ‘

(ii) ‘The impugned directive order dated 06.10.2020 of
Respondent No2 and decision dated 08.10.2020 of Palice
Policy Board are illegal, without lawful autherity eud of no
legal effect. ’

B. Direct the Respondent to-refrain from taking any adverse action agaist the
petitioners in respect of rights of promotion-and seniority accrued to them
under Standing Orders No.11/1987, 7/2003 and validated vide Validation
Act TV of 2005,

INTERIM RELIEF: It is earnestly and respectfully prayed that by way

: of interim relief operation of impugned order dated
06.10.2020 and decision doted 08.10.2020 may be
suspended and respondents may be restrained Jrom
taking any action adverse to the petitioners in
pursuance thereof and status quao may he
maintained fill the final decision of writ petition.

Any other relief appropriate in the circumstances but not specifically asked for may
also be granted to the petitioner, with costs.

Petitioners
through

[}
-

Imtinz Al |
Advacate, Supreme Court of Pukistan.

[ =

. Cdjea Asif Jalal,
 Dated: d 6.10.2020. , Advacate High Court

wpd949-2020 raham hussain'vs govi of kpk
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‘CERTH"[CATE: -
Certified that petitioner has not filed’ ahy-lbthér'Writ' petition on.this subject
earlier. _ _— : -
: Advocate,
REFERENCES:

i, The Constitution of the Islamic Republi¢-of ‘Példs'tan', 1973
ii. Police Rules, 1934. o

NOTE:

1. Three spare copies of the WP are enclosed in'a separate file caver.
2. -Memo of address is also atiached. _ '

3. Notices of filing the instant petition nloi'x_gi.ﬂi‘rith?copies of the same have been
send/dispatched to each of the respondents through registered post/courier. -

wpA848-2020 raham hussain vs govt of kpk
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IN THE PESHAWAR HIGH COURT, PESHAWAR.

Writ Petition No. . 12020

Raham Hussain & Others ...ccveeeererens teeeeveerenneine . PETITIONERS
Versus

Government of Khyber Pakhtunkhwa & Others ... RESPONDENTS

AFFIDAVIT
. : ¥
1, Aqiq Hussain, DSP LRH Peshuwar, R/o Shinwari Town, Gulshan Abad,
Kobat (Petitioner No.5, CNIC No.14301-4290450-1, Cell ‘No.0333-966-2150) do
hereby solemnly declare and state: - ‘ '

I. That the accompanying petition with interim relief has been drafled under my
instructions.

2. That I am personally conversant with- the facts and circumstances as contained
therein.

£ That the facts and circumstances mentionéd therein are true and correct. to the

best of my knowledge and belief.

Deponent.

03332 - 64915 ©

The contents of the above -affidavit gre true and comevt {o the best of my
knowledge and belief.

VERIFICATION:

Verified on Oath at Peshawar this 2, day of Cctober, 2020.

Depanent.
e 1t y1gsysoe -

TRy

Cen-in - ' ' P

Identified by:

Imtiaz Ali
Advocate.

s d

day <
iln,,

3
~

A wge e

. ) Srrcizoemly
W d”l!lu 6:%'(:' 5073'3(?? y 67&?"

o vy
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
PESHAWAR
(Judicial Department)

W.P.No.4949-P of 2020 with interim relief
with COC No.230-P of 2021.

Date of hearing: 08.12.2021.

M/s imtiaz Ali and Mallk Muhammad Sadig
Awan, advocates for the petitioners.

M/s Shumail Ahmad Butt, Advocate General
and Muhammad Sohail, AAG for the
respondents. '

JUDGMENT

LAL JAN KHATTAK, J.- Vide our detailed
judgment recorded in W.P.No.884-A of 2021
tiled “Ubaid Khan etc Vs. Government of
Khyber Pakhtunkhwa | etc’, this petition
alongwith the listed COC stands disposed of

in terms thereof.
q
=T
JUDGE
Announced.

% HMé {LE} {Horble WJulm l.ll Jan Knattak, Hor'tie Mr.Justics S.M.Atlque

Hon'ble MrJustice Byed

Tticle &,

e hadat Act

ah"’\?l’lr

af
1981



PESHAWAR HIGH COURT, PESHAWAR,  /o=—~>

FORM ‘A’
FORM OF ORDER SHEET

Dats of ordor.

09.12.2021

~ and other judgments in letter and spirit pertaining to the

)) s el A
Order or other proceadings with the order of the Judge Nk

W.P.No.684-A of 2021 with Interjrn rellef.

Present: M/s Barmister Adnan Khan, Imtiaz Ali, Malik
Muhammad Siddique Awan and Junaid
Anwar Khan, advocates for the petitioners.

M/s Shumail Ahmad Buﬁ. Advocate General
and Muhammad Sohalil, AAG for the -
respondents. '

LAL JAN KHATTAK, J.- Through this judgment,
we shall decide the connected W.P.No.587-M of 2020
tited “Badshah Hazrat & others Vs. Government of
Khyber Pakhtunkhwa & others® and W.P.No0.4948-P of
2020 titled “Raham Hussain & others Vs, Government of
Khyber Pakhtinkhwa & others™ as common question of
law and fact Is involved in alf the three petitions wherein
the petitioners have questoned the legality of
declsions/orders dated . 15.04.2021, 21.04.2020 and
06.10.2020 as well as minutes of thé 56th Police Policy
Board meeting held on 08,10.2020, whereby office of the
Inspectdr General of Police Khyber Pakhtunkhwa has
diracted afl the Reglonal Police Ofﬁéers of the Pravince
to implement the judgments of the Supreme Court of

Pakistan reported in 2013 SCMR 1752, 2017 SCMR 206

out of turn promotions given.to the police officials/officers

performing their duties in the Province.

2. In a nutshell, It is the petitioners’ case that the

paghawar High Loun
, Peshdwd
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accelerated positions held . by them in the pofice
department on no canon of law could be equated with the
out of tumn lpromotions subject matter of the' judgments of
the Hon'ble Supreme Court cited above and as such the
lmpizgned orders and decislons of the' respondents
intendsd to deprive them of tﬁalr such positions in the
Police Force are ‘unwarranted and sans any lawful
authority.

3. While presenting the pelitlonérs' case, thelr learned
counse! argued before the court tﬁat the fast track
positions held by ths petitioners in the Police Department
of Khyber Pakhtunkhwa have come to therﬁ due to their
hard work, geﬁing_ top positions in the recruitment
centers, successful teaching In the training institutions,
securing "A” grade reports from thelr seniors in line with |
their duties, pursuant to the provisions qf Standing Order
No.11 of 1987, No.7 of 2003, relevant Police Rules, the
Khyber Pakhtunkhwa Validation of Standing Order Act,
2005 (Act No.lV of 2005) and per provisions of The
Khyber Pakhtuﬁkhwa Police Act, 2017, therefore, they
cannot be deprived of their such gains an lﬁe ground of
ining effect to the ibid judgments of the apex court
which, per leamed counsel for the petitioners, were
delivered in  some différent background and
circumstances.

4. As against the above, the leamed Advocate
General a‘rgued' that the positions earned by the
petitioners are analogous to the out of turn promotions

given to the police officials and officers posted in the
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Police Departments of the Provinces of Sindh or Punjab
which have been declared illegal and unconstitutional by
the apex court in its numerous judgments with directions
to the concemned Provincial Govemménts to re-fix their
senlority positions with Initial batch mates in fine with the
principles laid down in the judgmepts. tr;el;efore, per
Article 88 of the Constitution of Pakistan, 1973, the
lmpugnec'i orders passed and declsions tak_en are well
within the competence of the respondénts ~Iﬁ order to
implement the judgments of the apex court.

5. We have heard leamed counsel! for the petitioners,
the leamed Advocate General and also gone through the
available record with their valuable assistance.

6. In the elaborated Jjudgments of the Hon'ble
Supreme Court of Pakistan reported in 2013 SCMR
1752, 2017 scraiR 206 and others, no doubt the apex
caurt has declared the out of turn promations as filegal
and unconstitutional but admittedly the issue raised and
dealt with In the referred judgments pertains to the out of
turn promotions of the pofice officlais/officers of the
Provinces of Sindh and Punjab which were given to the
promotses In thelr individual capacity under Section 9-A
of the Sindh Civil Servants Act, 1973 and Sect'lon B-A of
Punjab Civil Servants Act, 1974 which are reproduced

hereinbelow:-

9.A of Sindh Civil Servants Act, 1973.
Notwithstanding anything contalned In this Act or

any other law for the time belng in force or any
judgmént of any Court, a civil servant wha
provenly exhibits, the act of galiantry while
- performing  his duties or very exceptional
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performance beyond the call of duty, may be
granted out of turn promotion or award or reward
in such manner as may be prescribed.

8-A_of Punjab_ Civil Servants Act, 1874
Notwithstanding anything contained in this Act or
any other law far the time being in force or in any
contract, or rights clalined or acquired under any
Judgment of any Court of Tribunal, a civil servant
who' provenly exhibits exemplary Intellectual,
moral and financial Integrity and high standard of
honesty and gives extraordinary parformance in
the discharge of his duties, may be granted out
of tum promotion or award or reward in such
manner as may be prescribed”.

7.  Inexercise of the powers uhder the ibld laws, out of

turn promations were given by the relevant authorities to

the palicé officlals/officers of the two Provinces

mentioned above on the basis of their individual gallantry
performance and bravery through se;ﬁarate orders
wheré.as the accelerated positions got by ihe petitioners
herein are because of thelr getting top positions in the

Training Institutions of ihe.P.rovince, thelr successfully

peﬁoﬁning instructional duties in the police recruitment .

centers- for prescribed period, their getting "A” reports.

from their superiors pursuant to the Standing Order 11 of

1987, Standing Order 7 .of 2003, Khyber Pakhtunkhwa

Valldation of Standing Order Act, 2005, rule 13.6(1) of

the Poiicé Rules, 1934 and in accordance with the

provisions of the Khyber Pakhtunkhwa Police Act, 2017,

For better understanding of the issue, Standing Order

No.11, which was later on validated through Khyber

Pakbtunkhwa' Standing Order Act, 2005, is reproduced




hereinbelow:-

BACKGROUND Personnel  posted as
Instructors at Police Tralning Schools serve with
-extreme reluctance.

The time an officer is posted to an instructional
assignment, he makes very conceivable effort,
political, édmlnlstrative. medical, compassionate
etc. to have his posting orders cancelled,

The state of mind of such a person, who arrives
at a Police Training Institution as an Instructer, can
be clearly visualized. He feels that he has been
discriminated against, he is disgruntled and in a
pathetic frame of mind with this state of mind,
those Instructors create an atlhosphere of a pane!
institution in the Training Centre. .

N

For many years, this Department, has been
cognizant of this problem. Some efforts have been
made to find a solution. Various incentives have
been offered to Instructors but none of them has
had any impact. Posting at Police Training Centre
still continues o be considered as a punishment
posting. "

ideally instructors in Training Schools waould not
only be willing to serve but must be amongst the
finest officers in the Department. To beliave this
and personnel posted to Police Training
Institutions as staff members, as being offered the
following Incentives, Instructors selected in
pursuance of those Incentives, will be categarized
as CADET INSTRUCTORS: ‘
INCENTIVES
1.H.C. INSTRUCTORS

Constables undergoing. the Lower School
Course, who pass amongst the first § in the Class, ,
will be qualified to serve as H.C. Instructors
provided they volunteer to serve in the Training
Institute for 3 years. .

" Immediately at the end of 3 years, if they have
earned “A® reports, they would be admitted o
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inteimedié@te School Course and their names
woulld be placed on Promotion List ‘D" as soon as
they qualify the Intermediate School Course.

2 A.S.]. INSTRUCTORS,

Head Constables undergoing the Intermediate
School Course, who qualify amongst the first 5 in
the class, will be qualified to serve as Instructors
provided they volunteer to work thera for 3 years
and eamed category “A’ reporis: They would be
confimed in the rank of Assistant and Sub
Inspector and their names would be brought on
Promotion List 'E". ‘

3.5.I. INSTRUCTORS ]

Sub Inspectors undergoing Upper Class Course,
who qualify the first § in the Class, will be qualified
to serve' as Instruclors Si(s) provided they
velunteer to work there for 3 years and eam
categary A’ reports,

At the end of that period, they wouid be .‘

confirmed In the rank of S.1. and their names will
be brought on Promotion List 'F'.

3.A. Alternatively if volunteers are not
avallable to the offer contained in Para 3 above,
Sub-lhspectors who volunteer to serve as
Instructors and are selected by the Principal, PTS,
Hangu, will be offered the same incentives, i.e.
after a tenure of 3 years at P.T.S. Hangu with “A*
reports, they will be confirmed as Sub-Inspectors
and thelr names broﬁ@ht on List 'F’.

NOTE:- .

1.These incentives will not apply to directly
recruited A.S.I(s). ' |
2. These incentives can be avalled of only once in
a person's career. . '
3.Officers who are selected as Instructors on the
basis of Promotion Examinations passed before
1684, will have to serve in the Training Institution
for 2 years instead of 3 years.

4.The instructional tenure at PTS Hangu will be

ATTES

. EXANMY
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reduced to half for those officers who have
secured first five positions in the promotion
examinations but have already served in the
Trailning Institution for two years.
8. Perusal of the impugned decislonsforders would
show that the respondents Intend to .implement the
juddgments of the Hon'ble Suprema Court without peeping
into the background 3nd without analyzing the sltuations
in which the out of tum promotions were given to the
police personnel of the two Pfovinces and the
accelerated positions sécured by the poilce
ofﬁcia{slofﬁoers performing their duties In the Provincg of
Khyber Pakhiunkhwa. Procseding against the petitioners
by tha respondents through the impugned decisions and
orders by looking at the case issue superficially instead
of resolving the same with deep thoughts and in a
probing manner and without having a look at the history
and background of both the situations wili not be a fair
step as they are holding the accelerated positions since
long which had come to them through a merit based laid
&own criteria and In a structured manner and not for any
braveness. It would not be out of place to mention here
that since 201§. the Hon'ble Supreme Court has
repeatedly declaéed the out of turn promations as illegal '
by directing the%’Provincial Governments to streamline
policy relating to?ithe grant of out of turn promotions but
uptill now the Gévernment of Khyber Pakhtunkhwa has
not taken any éstep in that direction. Whether the
Provincial Goyenﬁ}ment wants to withdraw the incentives

given to its- pblice personnel through the Khyber

AT R
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< Pakhtunkhwa Validation of Standing Order Act_ 2005, /
Police Ruies, 1934 and the Khyber Pakhtunkhwa Police -

Act, 2017 or it Is eager to keep the same Intact is a
question which needs resolution in a befitting and probing
manner. Indecisiveness and the lethargic conduct of the
Government to the ibid effect is very lamentable which
has created chaocs and caused unrest in the entire Police
Force of the Province which situéiion cannct be
countenanced.

9.  For what has been discussed above, we dispose of‘
these péﬁﬂons in terms that the impugned
decisions/orders are sat aside anﬁ the petitioners’ cases
are sent to the Provincial G.overnmer'at of Khyber
Pakhtunkhwa through the Chief Se.cretary first to clarify
its position whether it wants to continue with the matter of
awarding accelerated positions to members of its Police
Force in line with the Khyber Pakhtunkhwa Validation of
Standing Ordér Act, 2005, prevailing Police Rules and
Khyber Pakhtunkhwé' Police Act, 2017 or not and then
declde the issue raised in the petitions accordingly but til
such policy is streamiined, no adverse action shail be

taken against the petitioners.

e e

DGE
‘s—':“::’Q
‘ . JUDGE
Announced on:
+ 0 -
Sidig Shah, C3 (LB} (Hon'Ble MrJustica Lal Jan Khattak, Ron'ble MrJustice a.u.awqun Bhan & Hon'bis Mriustes
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1)

2)

3)
4)
5)
6)
7)

9)

10)

11)
12)
13)
14)
15)
16)
17)
18)
19)
20)
21)
22)
23)

24)

PESHAWAR.
(ORIGIONAL TURISDICTION)

Writ Petition No. -P of '?02‘%
Khalid Usman s/o Gul Shah Namn‘ 1/0 Kashmm Bzmda
Tarkhakoi, District Karak (DSP).
Amjad Hussain s/c Hassan Gul r/o Churangi, Distrit Kohat
(Inspector Belt No. K/116)
Hussain Ghulam sfo Ghulam IIassan (DSP) ‘
Qazi Nisar Ahmad s/o Qazi Muhammad Ibrahim (SI 527/E).
Gohar Ali s/o Sahib Zada (DSP).
Riaz Khan (DSP).
Abdul Ali Shah s/o Noor Zamin Shah (SI F/582). |
Muhamamd Asif Ali Gohar sfo Ali Gohar 1/o Mastal D;strxct'.
Mansehra presently Hast Mera Qalandar Abad (SP).
‘Muhammad Ijaz sfo- Qadar Gul 1/o Talash Ama1sh Kalay
Sherpao, District Charsadda (SP/S‘%U) . A
Rahim Hussain sfo Khan Zaman. Khan 1/0 Chilgz;nl Puran,
District Shangla (8P at Peshﬁwar). ' o
Noor-ul-Islam s/o Fazal Hadi
Asif Khan s/o Qamar Zaman
Gul Malik s/o Abdul Rauf (Belt No. 565)
Sheharyar Ahmad s/o Fida Muhammad (SI/86-I’)
Bakht Munir s/o Gul Rahim (Belt No.P-599/51)
Yar Khan s/o SalehiMuhammad Khan
Abdul Rashid Khan s/o Sabir Khan.
Shehensha Gohar s/o Ali Gohar ' o
Muhammad Ikram Khan s/o Sher Bahadar Khan -
Abdur Rahman sfo Abdul Manan (Belt No.741)
KChan Akhtar s/fo Naib Khan (Belt No.8)
Muhaﬁlméd Faisal s/o Mumtaz Hussain (Belt N 0.1384)
Amjad Hussain s/fo Ali Asghar r/o'Maswal,:Dist;kt Mansehra
(DSP). - ‘

Hafiz Janas s/fo Ghulam Qadir r/o Supply Abbottabad (D5P).
WP1093-2023 KHALID USMAN VS GOVT CF PGS159 USB.pd!




32)
33)
34)

35)

36).

37)
18)
39)
40)
41)

43)
44)
45)
46)
47)
48)
49)
50)
51)
52)

Rizwan Fabid s/o.'Habib_-m'-Rahman /o ‘Bais-'izi_ﬁ:-Bzilhkot':
(DSP). | | o
Yasin Khan s/o Muhammad Banaras /o TarnaWa Harlpur'” '
(DSP). - | s

Muhammad Nazir’ s/o ]’u’ lChan r/o Talkandi. Kokamang,v

Abbottabad (Inapecton)

Amir Khan s/o Lal Muhammad. r/o Kangra Colony Selcra,'

Haripur (51). : ‘

Jehangir Khan s/o Moharam Khan r/o ]abrm Bandzu (DSP)

Fida Khan s/o Fazal Dad Khan r/o Kaskai Abbottabad,( SP) S

Jehanzeb s/o Muhammad Khan r/o. Kangar- Pain Abbottabd -

(DSP). . | '

Matloob Khan's/o Khushal Khan (DSP)

Sabir Khan s/n Danman /o Moin Abad Pano Dherzu (DSP) _

Muhammad Hayat s/o Muhammad Khitab r/o Ghazx Hanpur' .

{Inspector) o o .

Shaheen s/o Muhammad Maskin r/o Rankot Boi (Inspector)

Rahim Shah s/o Maskin Shah 1/o Dhaga Saidan . -

Wagqar Ali KChan s/o Swah Muhammad Khan (Inspector)

Arshad s/fo Awal Khan (DSP) -

Ishtiaq (Sub-Inspector) _

Mazhar Mehmood s/o Ali Asghar (51)

Muhammad Sajjad s/o Abdul Jalil (DSP)

Muhammad Altaf s/o Muhammad Aman (DSP)

Shah Nawaz Khan sfo Muhammad Yousaf (DSI’)

Atta Ullah s/o Muhammad Ramzan (Inspector)

Inam Ullah s/o Ainullah Khan (Inspector Df7). .

Qamar Abbas s/o Syed Kazim Hussain Shah (51 D/1'3)'

Khan Zada s/o Bahadar Khan (SID/90)

Shahid Adnan s/o Ahmad Saeed Khalil (DSP) |

Salim Tariq (DSP)-

Tariq s/fo Musa Khan (S1) _

Gul Rauf Khan s/o Jabaray Khan (Inspector B/43)

Saced Ullah s/o Rab Nawaz (AS)/15-D) ATTES -
g : ‘ E)‘J“M‘ Count

- pawaf :
Pes p:.:,'n al
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53)
54)
55)
56)
57)
58)
59)

1)

2)

4)
5)
6)
7)
8)
9)
10)
11)
12)
13)
14)
15)
16)
'17)
18)
19)

Zafar Abbas sfo- Ghulam Abbﬂo (S1).

Babar Khan s/o Saleh Muhammad. (SI) -
Muhammad A]cmm }an s/o Sher Bahadar Khan (ASI)

Arshad Hussain s/o Khan Zaman Khan (DSP)*

Abdul Samad Qureshi s/o Abdul Ma}eed Qureslu (SI 8/06) g
Shafi Ullah Shah sfo Muhamnﬁd Zar Ali Shah (51 87/'8)

Niaz Muhammad Khan s/o Dost Muhammad Khan (51 12/B)

Peﬁtwnms

VERSUS

Government of Khyber Pakhtunkhwa through Chxef Secretary
Civil Secretariat. Peshawar.: ' ' -
Provincial Police Offlcer/] nspeetor General of I’ahce ~at

Peshawar

* Additional Inspector General of Pohce (Estabhshment) Central

thce Office, Peshawar. A

Capital City Police Officer at Peshawar.

Regional Police. Officer, Mardan Region at Mardan. :

Regional Police Officer, Bannu Region.

Regional Police: Offxcer, Kohat at Kohat

Regional Police! Offmer, Haz,ara at Abbottabad :

District Police Officer, District Mardan at Mardan.

District Police Officer, Swabi at Swabi.

District Police Officef, District Abbotﬁtabad.

District Police Officer, Distric'.t Haripur.

District Police Officer, Ijishfict Manséhra.

District Police Officer, District Battagram.,

District Police Officer, District Kohistan Lower. - | o

District Police Officer, District Kohistan Upper. ;} . :‘f - = R

District Police Officer, District Chars?ndda at Cha{iréa,c:_'l'd'a.f .

District Police OFficer, Kohat at Kohat. |

District Police Officer, Hangu at Hangu. .
| e Respondents

' g XAD Court
- ~ H
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WRIT PETITION UNDER ARTICLE199 OF |
THE CONSTITUTION OF THE ISLAMIC
REPUBLIC OF PAKISTAN:

Resmectfull? Sheweth:

1) That the petitioners are serving police cifficei's of ‘Khybér L
Pakhtunkhwa Polzce plesently posted at dlfferent stations of =

the Provmce

2) That a few decades ago, Police I‘rammg School (the School) .
was established in District Hangu to train the initial recruits

and in-service personnel of the police force in the Provmce of
KPK.

3) That as a policy, the then sefviﬁg members-_efl the police force
were to be deputed to the School as Instructdrs and others staff -
members, However, iowirig to thé fact tha.t:the School-we;s a

newly ~established’ izistitutiori sihiated at.a far ‘fhihg district of
the Province, such: members would accept the: deputanon with :
extreme reluctance -md would start conceivable efforts to get

their posting cancelkd.

i ‘ - 4) That in order to encourage cleputaﬁon to the School and to
incentivize the same, respondent No:2 (IGP) issued a standing
order in the year 1987 [Standing Order No.11 / 87' Chapter XIX

of Police Rules] (Copy of Stand.mg order 1s attached as
Annexure “A") ' § '

5) That as per thé, il‘lCéI-'flfiVGS. pfeéé:ribed ::fdvr an aspirant-
deputationist, an official volunteering himself to“be posted at
the School will be rewarded witﬁ entitlement toiconfirmation.'
in the higher rank/promotion list. after the end of t'h'ree:years.‘

deputation period.
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6) That the petitione'rs- voltlﬁtéered 'tllems‘elil/,GS‘} for 'their. )
deputation in the "l’ra'in’.ifngj “School and werév‘ _subﬁéquehtly |
posted thereto. 'Thé' petitioners allocated nu’méroué ‘years of :
their youth for the betterment of. the Trammg School Wthh aL .
present enjoys the fame of bemg state of the art Tralmng | -

Center in the Country. =

7) That needless to say that after serving for the iequis‘ife* three -
years deputation pefiod, the petitioners were rewarded with
the prescrilﬁed incentives and, were listed. in- the next

promotion list.

8) That the abovc mc.nnonecl mcen’ave, Wh]Ch was termed as out e
of turn promotmn at that ume was challenged before different
Judicial Forums all the way to the august Sylpreme Court of
Pakistan. The Hon'ble apex Court while dééidihg"fltﬁe appeal
held that the Inspector Ge‘neralfuﬁder the; then Police Law A 'f--: Z
(Police Act 1861) lacked the autﬁc‘n:ily to issue Standing Order
of the kind. However, to protect the benefit accrued to the

promotees, the "august Court ﬂicIirected-:, the ~'P1"Q.Vii_:1cia1 .
Government to gi"‘ve the requisite Ieg’al b‘ackihg t'O“l‘h‘é'St;indingl :
Order No.11. of 198‘7 (Copy of judgment reported as 1998
SCMR 2013 is attached as Annexure "B”) .

9) That consequently, the Provinciai-- Gz'(')vernme%rif iséut_éd?:ahother' .
Standing Order namely “ Sta-nding. Ord'e-r':‘ fN’oiO?/ 2003;'
However, to give legislative pfofect:i'on to the Staﬁding, 3 Orders,
the Provincial Assembly enacted an Act namely the Khyber
Pakhtunkhwa Vﬂldanon of Standmg Order Act, 2005 (Ac’c No..

IV of 2005) whereby the Standing Order No.11 of 1987 was.l'

indemnified and any benefit accrued as a result of the said

WP 1093-2023 KHALID USMAN VS GOVT CF PGS150 USB.pdf.



L

: E‘atauclingf @rciév Wway' deeinesi to hava been vaﬁglly ﬁeﬁyuad
(Copy of Act No. TV of 2005 is attached as: Armexm'e "C")

10) That later .on, vir-es of the aiqove n‘iehﬁqne& Act ., were
challenged before this Hon'ble Court but without any: success.
- Thus, the Act of Assembly is very much i in. the fleld speakmg

as of now.

11) That crossing the ‘above mentianed barrlats; the - petit tonars

started their duhes in the field with new zeal and. enthusmbrn - ..

-So much s0, in the peak of msm'gency m the Provmce, the L
pentxoners performed Lhen' regular duhes upto the ent:!re' o
satisfaction of their high ups. However, the s same has ot been. :' -

without administrative miseries and agomes

12) That a few years back, an at,templ wasg made to dapme tha

petitioners of the fruits of the aforementioned lawful events. In

this respect respondent No.3 on behalf of respondent No.2
' issued a directive ta the concerried RPOs and DPOs whereby '

FI ‘ the matter has been 1eopened and it has been du'ected in :
equivocal terms though that the beneﬁmanes of 50-11/87 be.
sent back to their original places in the seruomty list’ (Copy of

order dated 15- 0-1-7020 W1th better copy is attac:hed as
Annexure "D") ' | '

13) That consequently, committees were cnnstz’ﬁite’d in different
regions for giving effect to the above mentioned d:recnves, :
which has the force ta revert the pehtxoners to lower: scales In S
order to do so, rehance was placed on the Iudgments of the _

' august Supreme Court of Paklstan reported as 2013 SCMR. |
1752 & 2017 SCMR 206 - dated. 13-05-2018 passed in Inta

Court Appeals and connected petitions (Copy of offxce order

WP1083-2023 KHALID USMAN VS GOVT CF PGS158 USB.pdf
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dated 21-04-2020 is Annexure “E while judgment reported as
2017 SCMR 206 is attached as Annexure “F").

14) That the petitioners and many other similarly -placed
personnel of the force apprehending Withdrawal of the
mcentwe granted to them and the resultant reversion as-a
consequence thereof, flled various conshtuuonal pc.mtzons
before this Hon'ble Coust. The Hon_'ble Court while
considering different judgments on the subject ,refe.fre*d’__the

matter for constitution of a Iargér bench.

15) That later on, a larger bench was constituted which heard all
the connected petitions in detail dn'09-12~20?.'1._ Vide a detailed
judgment ainnounced on 24-03-2022, Hon'ble Larger Bench in

the following terms:

“Whether the provincial Government wants to
withdraw the mcentlves given to its Police
Personnel through the Khyber Pakhtunkhwa
validation of Standing Order Act, 2005, P-ohce :
Rules 1934, and the Khyber Pakhtunkhwa
Police Act, 2017 or it is eager to keep the same
intact is a  question which . needs
resolution....we dispose of these petitions m
terms that the 'impugned decisions/orders .are
set aside and the petitioners’ cases are sent to
the - Provincial Govéminent of Khyber
Pakhtunkhwa through the Chief Secretary
first to clarify its position whether it wants to
cbntinue_ with the matter of awarding
accelerated positions..... or not and then
decide the issue raised in the petitions

accordingly but till such policy is streamlined,

K
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8 L " \)\0\ o
no acverse acHon shall be taken agamst the T

petitioners”.

(Copy of judgment dated 24~03—2022 is attached ab A: a

Annexure "G"),

16) That the. Provmmal Govemment assaﬂed Lhat above R "'

. mentioned }udgment of this Hon ble Court by filing: - varxous |
CPLA’ before the apex Court. The august Suprerne Court was. .

pleased to. dismiss the petitions vide order dated 19—01—20’73 s
Hence, the judgment of this Hon'ble has attained finality for

all legal purposes-(Copy of order dated 19—01-2023 is attached, N
as Annexure ”H") ‘ ' ‘

17) That pursuant to tho above mentxoned categorxc and'
unequivocal Judgment of this Ho ‘ble Court the petmoners‘ :
were expecting that - the Provincial Govemment (the Chief:
Minister & the Cabinet) will look into the matter 1n Ime w1th:.
the ibid judgment and take a policy decision whether to
continue with the matter of awarding accelerated'promohom o
under the Police Act, 2017 and other enabhng laws...
Regrettably, no such action was taken rather respondent No2 2 : L
sought approval of respondent No.1 for w1thdraw*d of the -
relevant enabhng prov151ons of law/ rules. In’ thls respect letter ¢ : o -'
dated 14-04-2022 was. sent by 1espondent No 2 to respondent- :

No.1 (Copy . of letter clated 14—04~2022 is attached as Annexure - |
IIIII)

18) That in response, tﬁe Home Secretary Goverrim@t of l"‘K'l'iyber -
Pakhtunkhwa while acting on ‘belialf of the ‘Chief Secretary o
wrote a letter to respondent No,2 (IGP) whereby the request«.d . |
approval (for withdrawal of . provxslons) was granted (Copy of . -
letter dated 21-04-2022 is at“tached as Annexure “J).

L3

FO
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19) ‘That thereafier in ext.reme haste, respondent No 2 dnected the .

TR

SRR
&3]

T
Ny e

R

oy

concerned RPOs, Commandanis and CCPO to W1thdraw the 7

™ yawes
R e RSN AIIRE

‘incentives from the beﬁe,flcmrles,, inter _alla, D_,f the Standing -

Order No.11/87 and Validation Act, 2005 thereby - demoting
the saig ponefipjacios py muumg o mrooﬂvu on ap-bqezaza

(Copy of lettor dated 20-04-2022 i attached as Annexure "K")

20) That some colleagues of the petitioners posted at 'Malakand. o
Division assailed the above mentioned directlvea hafore the -
Mirigtra Bench-of this Hari*ble Coutt by wiyof ﬂﬂng wp Nﬂ '
488-M/2022. The Hon'ble Court was pleased o’ grant interim -

relief ‘to ;:he petitioners of the said case, Wthh is sub ]udlce as
yet (Copxes of various of interim orders are attached as .
Annexure ”L”) ' |

B R N e e e LR 05

T e g

«

21) That further to the above, respondent No, 2 issued another |
direcdve ‘on 14-02-2023 to carTy on wtth the. withdvnwal af

TR

=

incentives granted to the members of the force by callmg them
out of turn promotions mthout I’ughltghtmg the fact that thIS |

AT R

L Hon'ble Court through its larger bench has already held that
% the incentives availed by the petmoners does not amount to

{; “out of turn promotions” (Copy of divectlve dated 14-02-2023

b5

g; is Annexure “M”). ' L

E 22) That subsequently, another directive was issued on 12~03-2043 |

whereby the matter has been ordered to be expedited. and the

R AR

incentives to be withdrawn .without further delay (Copy of
directive dated 1’) 03-201.3 is- Annexure ”N")

23) That consequently, the concerned RPOs and V]Z)lf"(.’:'sE issued -
various orders whereby the incentives granted to. some of the

pehhoners have been withdrawn vide office orders issued on

R e R SR SR

TR
v s AL

EEEETES
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13:08:2023, 14-03:2028 and 15-08:2028 (Coples of veveislan

-orders are Annexure “O").

v

That on the other hand, the respondents are all set to revert the N

remaining petitioners to a lower scale while :bdldlyt'anc'l

arrogantly flouting the judgment of this Hon'ble Court..Hénésa,

being aggrieved and having no other adeqt‘gate-'remedy in‘law{ :

- the petitioners file this petition, inter alia, on thefollowmg |

grounds:

GROUNDS: -

A)

@

That the impugned act of reopening of the entire _njx'a}-_tter which

is a past and closed transaction having administrative, judicial

and legislative backing is illegal and unconsﬁtdﬁonél‘; Hence, a

declaration and prohibition ought to be issued to protect the

legal and constitutional rights of the petitioners.

That the respandents are ziﬁﬁinf?r]ﬁretlng-thé judgment of the-
august apex Court on the subject. The judgment péssed:in'

cases of Sindh and Punjab has. no bearing on the instant case. -

Furthermore, the judgment pertains to out of tti,r’n‘p;t:xjﬂotiOﬁS '

which are always deemed as iﬂegal and not to ‘pr‘or'notionsy
which in present case have legislative backing and that too’

granted on the direction of the apex Court.

That needless ta say that.the petition challét{giﬁg vizas af the

Validation Act of 2005 was dismissed by this Hon'ble Court

without any further petition or appeal to the ~I-Ionbf1é ‘Sﬁprexﬁe‘ |

Court. Furthermore, the Act has-not been struck down byA the

apex Court in its judgment dated 13-05-2018. ;Hence,- the Actis

in the field and the petitioners cannot be deprived of the fruits
of the said enactment, ' o
ATTES

EXANT
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E)

F)

D) That the recent judgment of tlus Han’ble Court ggva certam

directions to the Provincial Government ‘whiech- mcluded aj '

clanﬁcanon as to whether the Government wanis to contmue .

with awardmg accelerated posmons to the Police: Force under- R

the Vahdatzon of Standmg Order Act, 2005 and f.he Pohce Act,

2017. Needless to say that while using the’ termj. ','Prow_f_m‘cxal‘ L

Government”, this Hon'ble Court was referr&g to- a’ Cabinet

headed by the Worthy Chief Minister. Without-éutﬁn‘g the

matter for consideration of the Cabinet, the Chief Secretdry S

while purporting to be above the Provmmal Govemment
issued withdrawal of not only admuustrahve St&mdmg Orders ‘

butalso Legislative En'lctments

That the role of the IGP i5 aJso no Iess lromcal and reg'rettable-

than that of the Chlef Secrelary The forrner is boldly seekmg ,'
withdrawal of Legislative Enactments from g;n Admlmst_rahve -
Officer who happens to be a Grade-21 Officer. "'Even a laifmcm

would subscribe to the assertion that an Act of Assembly carr. h

only be repealed by another Act of the same Assembly The
respondents have acted not only in violation of law of the land

but have also attempted to undermme the conshtutlonal

authonty of 'the ]udlaal and Legislative organs of the SLate, -

which acts rnay not be overIooked by this Hon ble Court

That as per the ,mandatés of the judgméﬁfbf- this' Hon'ble-

Court passed in W.P No484-A/2021 and other éoﬁnectéd
petitions, it was for the Provmc1al Government to take a pohcy '

decision as to whether they want lo carry on with the nouon of

accelerated promouon for instance as. prov1ded under the '

Police Act, 2017, Reg1etiab1y, provisions of the Police Act 2017

have not been touched whatsoever meamng thereby that the
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government unphedly Wants to keep ns prerogatwe of' _-
aw*xrdmg accelerated promohons On the othe1 hand the |
pehhoners have been pm pomtecl and the incentives granted :
to Lhem have been indicated to be w1thdrawn (Copy of -

relevant provisions of the KP Police Rules, 2017 are‘atte}ehed as
Annexure "), | B

G) That the final reversion orders have been passed when .
judgment of this Hon'ble Court (the larger bench's Judgment)
is already in the field. The "said. ]udgment categoncally. '

restrains the respondeuts flOITl taking any adverse achon

PR TN b S AR Gk D D R A I ) iR
SR T RIS LGELC SN R S D
Ty

against the petttloners i the policy decision. of the Provmmal
Govemmenl It is a settled Iaw that any acuon mken in .
violation of a resh-almng order i isa nulhty ipso fecto, hence, the .

recent reversion orders are liable to-be quashed on thxs score as’

well,

PR - PR
R R A S SR S PR T

froa 3

H) That the respondents want to glve an unpressmn that the 1b1d :
judgment of this Hon ble Court is not in ]me Wlth the .
judgment of the Hon'ble : apex Court reported as 2017 SCMR
206. The Larger Bench of this F Ion ble Court had thoroughly :

examined all the relcvant ]udgments of the: apex Court while -

reaching the current.conclusion, Furthermorc, ]udgment of the.
apex Court also unpheclly affirms stance of the pl‘eb(.l’lt '
petitioners. Thus, as per Faragraph 133 of the apex Courts
judgment it has been held: "
“we believe that there is'some Jushf:cahon 'fe-r. f
allowing out of tuin promotions, and that too :
upto the level of ASIs only, due to the fact that .k
| certain. quahf]cahon/courseﬂ/exaxmnahons have o
been prescnbed in the Policy in order to’ be‘ -

quahfled for such prometion. In other word';,i
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there is not element of an arbitrary or-selective
choice of candidates for the accelerated
promotions and they have to meet the barc

minimum requirements of the Police Rules”,

That needless to say that the impugned exercise is- bemg

conducted as-a result of political pressure exerted by some-_'

junior colleagues of the peuhoners upon the respondents

Hence, this Hon'ble Court may-iritervene in order to protect -

the precious rights of the petitioners.

\2

That the matter does not pertain to normal prametion rather

withdrawal of a statutory benefit accrued to the pe‘titiohers.

Being so, the matter does not fall within the ordinary terms

and conditions of service and as such the bar contained in

Article 212 of.the Constitution does not apply to the mstant_

case. Furthermare, mtrlcale legal: and constxtuuonal queshons;

are mvoived in the case in hand, hence this an ble Cmu:t Can

rightly assume }ullndi.ﬂtiﬂﬂ in the instant matier.

That further grounds with leave of this Hoxj'ble Coﬁft will be
raised at the time of oral submissions. :
It is, therefore, humbly prayed that on
aceeptange of this petition, writs be issued in the
following terms: "

(). The impugned withdrawal of Bfanding .

 Order  Nol/87, Seanding  Order
N0.07/2003 and the Khybey Pakhtunkhwa -
Validation of Standing Qrvler Act, 2005y
respondent No.l through letter dated 21- .

04-2022 and the subsequent reversion

]
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~orders issued qn. 13:03-2023,. ,14"03‘9023 i R
-and 15-03-2023 may be deelared as amn act
of transgresszon and mu'uslon mto the |-
_exermse -of legislanve. and. )u dJCla]i ‘: L
';"1uthol1ty of the State, hence the Sﬂme Inay:

- beset asuﬂe.

(ii) The respondents may be restrained frorn‘ o

acting in any manner detrimental to the R
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“interests of the pen,txoners in fuy:therance-pf S

the above mentioned orders.

| (-iii) ‘Any Dther 1emedy, though may not' f

{specxfnally : playeci  for -but : ‘.-Whl(;h. 8

b S O M AT £ L o Py SR STIET NG SN PR

circumstances. of the case would demand in .. =

the interests of justice, may also be granted;

Petitioners. '
Through Counsel

- Dr. Adnan'Khan, Bariis:,terQ:if;I;‘aw,' -
* Advocate Supreme Court of Pakistan,: .
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thag ur-gahmanﬁ- e

- Advocate High Court *
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INTERIM RELIEF~ .'

By way of interim telief, the reapunda.nts may be rgﬁtramed
from disturbing the present semonty of the pentmners In

addition, operatmn of the nnpugm.d reversion orders may be
kept in suspension till the final decision of the main pehlmn .

'Petlhoners
Through Counsel

D, Adnon Khan, Bamatgmtzmm .
g Advocate Supreme Court: of Pakxstan

~ Adpocate High Court L Lot

LIST OF BOOKS IN THE CONCERNED WRIT"

1. The Constltution of the lsiamsc Republrc of Pakistan 1973
2. Case Law'as per need. : Py

. | | ADVOC_-:ATE ¥

CERTIEICATE!

As per direction of my elients; nd such like Writ P’étlvtiérn'
i earlier has been filed by the: petltloner on the subject
rnatter before this ch’ble Court '

ADVOCATE B
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EFORE THE PESHAWAR HIGH @.UR‘T |
PESHAWAR.,

(ORIGIONAL [URISDICTION) . -

VVﬁtP@ﬁﬁonI%o‘_______yq_d”ofzﬂzii
Khalid Usmm'x_}(-lfjsi?l) & others.,. .. e, .k,".f!....j...j."-".-{.H_t,_;l,"lﬂbnefg:sj_f: B
© VERSUS -
Government of LKhyber Pakhturikhwa & others, ., Crtsvn ;.’Resﬁdndeizis .
AFFIDAVIT
1, Bakht Munir s/o Gul Ra him (Petltloner No 15), do hereby
affirm and - declm‘e that all contents of this ert Petitwn are

true and correct to. the best of my- knov vledge and nothmg has

been kept concealed from thls Hon ble Court.

 DEPONENT

z;cs«alv H163363-9
539‘66

affirmaticn belzra me in ofncc “ua 4“ . |
sy of... m ‘Ot hy Aj Al

QS‘)\A\(_,, MIO el ws-““

'1l‘ i ‘10 \J'"alrlm*'nfiec‘ [ 37 ZPRPER 7+~ | 3 Sexio v iienreesrenes

s '/ 2«11’.'
nqmw'r" chrhf ifrt, PAshawar {
=T

G iand s e pem o
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L,emf:ed that the above wos /crif'cd ‘on anlemnly d




JUDGMENT SHEET o
PESHAWAR HIGH COURT, PESHAWAR -
JUDICIAL DEPARTMENT L

VW.P. No.1093-P/2023 |

Khalid Usman and others
. S - ' IR
Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat, Khyber Pakhtunkhwa, Péshawar and others. -

Dateofhearing . 21062023 & 22,06.2023,

Petitioner(s) by: Barrister Dr: Adnan Khan. c
Respondent(s) by:  Mr. Amir Javed, Advocate General and Mr. . -~
. Mubashir Manzoor, AAG along with Mr, -
* ‘Rizwan Manzoor, - DIG(HQrs), Khyber .
Pakhtunkhwa Police, CPO. Mubammad = -
Asif, AIG(Legul), CPO. Muhammad Tarig
‘Usman, Inspector (Legal), CPO,
‘ Jed e vk
- JUDGMENT
. *idl(*** -
IJAZ ANWAR, J. For the ~rea$bnS' recorded in Wit
Petition No.-158'7-1’/2022 titled - “Shah. Mumtag_etc Vs

Gove}nment of Kiryber Pakhtunkhwa and others” this writ

petitioﬁ is allowed, the order of demotion/reversion stands .

set-aside and };hepetitioxiers are restored to-their origin
positions.

- Announced

Dt2(.Q.23. A
h \_____,—><'~.,; .
' JUDGE

(i Shehkead) * (DB) Hon'ble Me. Justice [jaz Anwar and Hon'ble Mr, Justice S.M Algue Shak '

CER

X R 2

h Court a2

it i + Articie 8. 7.©
f?\‘é‘ %%ragrgoﬂiyquﬁahadal Act 198

23 DEC 2023 |
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J udgment Sheet

PESHAWAR HIGH COURT PESHAWARi ‘
JUDICIAL DEPARTMENT. :

W.P.No. 1587-P/2022

Shah Mumtaz and others Versus The -

Government of Khyber Pakhtunkhwa and -

Date of hbélring :

-others.

21 06. 2023 and 22.06. 2023

Date of Annoumement 29- g§- 20 Z.Q

Petitioner (s) by.

Barrister Syed -Mudasser Ameer, Ahmad
Shah Alfridi, Barrister Adnan Khan, Imtiaz
Ali, Sujectd Khan. Afridi, Saad Ullah Khan

Marwaf, Ashraf Ali Khattal, Junaid Anwar

Khan, Saif Ullah Mangol, Muhammud

Arshad Khan Tanoli, Bilal Ahmad Kakaizai,

Qnazi Jawad Ihsan ‘Ullah Qureshi, Shumail

. Ahmad Butt, - Abid Ali Khan, Nadir
Qayyum, Tarig Khan Hoti, Amin Ur -
- :Rebman Yousafzai, Shahid ana, quns Ur -
‘Rebmun, Muzammil Khan, Javed Igbal ..
"Gullhe!a and Asad Mehmood Advonntes

Respoudcnt (s_) by:

Mr. Amir Javcd Advocatc General Mr‘
Mubashir Manloor and Mr. Hasnain ‘Tariq
AAGs auleng with Mr. Rizwan Manzoor,
DIG(HQrs), Khyber Pakhtunkhwa Police,
Mubammad Asif, AIG(Legal), Muhammad
Tariq Usman, : Inspector (Lt.gui), CPO,

Peghawar.
kR
~JUDGEMENT
*k

IJAZ ANWAR. Ji- '_l‘hr"ough this ',singié"‘:

judgment, we intend to decide the mstantwrlt o




petition as well -as the connected writ petitions - .

listed below, as in all these petitions, common

questions of law and fgctsj,aré involved. The list :

of'connected petitions is as-under: -

i, W.P No. 453:M/2021 titled “Habib
Ullah Khan Vs Government of Khyber
Pakhtunkhwa and others”,

ii.. COC 161/2022 in WP No. 4949/2020
“titled “Raham Hussain and others Vs
.Government of Khyber Pakhhmkhwa '

and others",

iil. COC No.366/2022 in WP No:
2363/2013 titled “Amjid Khan and
others Vs - Government of Khyber
Pakhtunkhwa and others”. .

iv. - W.P No.488-M/2022 titled “Badshah

- Hazrat and -others Vs Government- of ;

“Khyber Pakhtunkhwa and others”.

V. WP No3761-P/2022 titled. “Jamal =

“Shah and others Vs Govemment of
- Khyber Pakhtunkhwa and others".
vi. COC 15012023 -in WP No.2267/2013

‘titled “Ayat Ullah Vs-Government of @ "

‘Khyber Pakhtunkhwa and others”.

vii.  W.P-No.325-M/2023 titled “Zahid Ali .'

and others Vs Government of Khyber
. Pakhtunkhwa and others". '

viii. - W.P N0.329-M/2023 titled “Jawahar = -

Ali and others Vs Government of
- Khyber Pakhtunkhwa and others”. .
ix. WP No398-A/2023 titled “Gul
Rehman and others Vs Government of -~ -
. Khyber Pakhtunkhwa and others™. . .-

X, WP No0:399-A/2023 titled “Mr

~-Farooq and others Vs Government of -
" Khyber Pakhtunkhwa and others™.

Xii  W.P No420-A/2023 titled *M; Horoon ~ ~ ~* *
- Khan Vs Government of. Khybcr‘-. R

‘Pakhtunkhwa and others”.

xii. W.P Nod21-A/2023 titled “Taifoor -

‘Khun and others Vs Government of
Khyber Pakhtunkhwa and others™, | "
xiii.  W.P No.422-A/2023 titled *M. Ajmal -
Vs  Government  of  Khyber
Pakhtunkhwa and others”, :




Xiv.

o xv.‘

xXvi.

Xvii,

Xxviil.

Xix.

© . Government of Khyber Pakmunkhwa S
. and others”. . Lo
“W.P .. -No. 539-A!2023 txtled el
~“Muhommad  Yasir and others Vs oY
Government of* Khyber Pakhtunkhwa SR

XX;

Xxil.

xxiii.

xxiv.

W.P No.423-A/2023 -titled “Wabecd

Khan - Vs “Government of - l{hyber o
Pukhtunkhwa and others”. S
.W.P No.460-A72023 - titled “Zulf qar Leh ERE
Ali" Vs Government of - Khyber SESEPE

‘Pakhtunkhwa and others”. -
WP No.472-A72023  titled - “Faznl L

Rahim Vs . Government of - Khybcr
Pakhtunkhwa and others™.

W.P No.503-A/2023 titled “Qazi- ,
Muhsmmad Ajmul Khan and others Vs’

Govermnment of: Khyber Pakhmnkhwa B

and others”,

WP No.504-A/2023 titled  “Zakir < . ..

Hussain Vs Government of Khyber -

_Pakhtunkhwa and others”. L
- W.P No.532-A/2023 titled ~“Sardar =

Muhammad. Basheer and others Vs . -

and others”.

W.P No.551/2023 utled “Baber Lamun L

and others Vs Government of'Khyber ‘ '
Pakhtunkhwa and athers™.

WP No.577-A/2023 titled: f‘Rajai

Hoshim Khan .end  others Vs
Government of Khyer Pakhtunkhwa L
and others™. ’

W.P No.730-A/2023 tntled “Ubaid . -
Khan .und others Vs Government aof -

- Khyber Pakhtunkhwa and others”. - - .
W.P No.1023-P/2023 titled “Rajab Ali = -
and-others Vs Government of Khyber el

 Pakhtunkhwa and others”, -

XXV,

Xxvii.

xxviil.

XXiX.

W.P No.1092-P/2023 tiled “M. Sofiail . :
_ und others’ Vs Government of Khyber"’:'-=' ST

Pakhtunkhwa and others™. e
W.P No. 1(}93~P2{)23 titled “Khal:d'

-Usman and. -others Vs Government of -

Khyber Pakhtunkhwa and others™. -

WP No.1097-P/2023 titled “Ayal - -

Ulleh- Vs - Govémment of Khyber -
Pakhtunkhwa and others™. ' ,
W.P No.1163-P/2023 titled “'Saleem. .

Aman Ullsh ond  others Vs ¢

Government of Khyber Pakhtunkhwa -
and others™.

" W.P No.1164-P/2023 titled “Jamil Ur -
" Rehman Vs Gavernment of I\hyber'." '
: Pakhtunkhwa and others“ :




. XXNI,
XXXl
Xxxiii:

XXXiv.

- XXXV,

XXxXVi,.

XXXvii,
XXxviii.
L XXXiX,

xl.

xli.

xlii.
xliii.
xliv:

xlv.

D oxlvis

‘WP No:H182-P/2023 fitled . “Amijid -
 Khan -and- others Vs Government. of -~

Khyber Pakhitunkhwa and others”.

" W.P No.1196-P/2023 titled “M. Saced- ~ -
-and others Vs Government of Kh}'ber

Pakhiunkhwa and others”.

W.P No.1197-P/2023 titled “Shams Ur -
Rehmun and others'Vs Government of - - -

Khyber Pakhtunkhwa and others’.

W.P No.1277-A/2023 titled: “Kab:r*-
‘Ahmad Vs Goverament of - Khyber
"Paklitunkhwa and others”. L
“W.P No.1281<P/2023 titled “As;f
“Khan ‘und othefs Vs Govcrmm,nt. of =
:K.hyber Pakhtunkhwa and others”, o
“W.P No.1405-P/2023 titled *M. Imran - -
.and ‘others. Vs Govemment of Khyber
Pakhtunkhwa and others”. | '
"W.P' No:1449-P/2023 - titled - “Shahab -
Khan Vs “Government of Khyber o

Pakhtunkhwa and others”.
W.I' No.1467-P/2023 titled “Say&.d
Asme Bukhari Vs Government of

. Khyber Pakhtunkhwa and others”. o
W.P No.1464-P/2023 titled “Samneéna -
“Zafar  Bukhari - Vs Government of -

Khyber Pakhtunkhwa and others”.

-W.P No.1469-P/2023 titled, “Nazia -
Noreen Judoon' Vs Government of .
; Khyber Pakhtunkhwa and others”, - o
‘WP No.1587-P/2023 titled “rad Al .

Khan -and .others Vs‘Government of - .- -
Khyber Pakhtunkhwa and others”, - .
‘W.P No,1588- P/2023 titled “M. Atlf"- _—
.Kazmi. and ;othérs Vs Government of -~ °

Khyber Pakhtunkhwa and others”. .
W.P No.1612-P/2023 titied “M. Tariq

Jamal* Vs Govemment of Khyber =

Pakhtunkhwa and others”.

W.P No.I814:P/2023 titled “Fazal .=
Ullah “Vs  Government of . Khybar-_;:- .

Pukhtnnkhwa and others”.

W.P No.1815-P/2023 titled “Hameed | S
Khan and others Vs Government of - -
‘Khyber Pakhtunkhwa and others”. i
"W.P No.1836-P/2023 titled. “Fazni :
_-Mehmood" und:others: Vs Government -

_of Khyber Pakhtunkhwa and others”. ... ... >
- W.P No.747-A/2023 titled “Zareen- Taj P
"Vs: Government  of -~ Khyberi: -
‘ Pakhtunkhwa and others™.
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The background of this and the
connected - cases is ‘that -the "Hon’ble .Supreme =

Court of Pakistan ini. the ‘ case reported: ‘as

“Contempt Proceedings _against the Chief

Secretary Sindh and others (2013 SCMR
1752) took up the matters pertaining to 'fhe:: vires
of the following legislative instruments:

(1), The Sindh Civil Servamts.
(Regularization of Absorption) Ordinance, -
2011, ) ] oo
(2). The Sindh - Civil Servants =
{Reguiarization of Absorption) Act, 2011, . .
(3). The Sindh -Civil Servants =
{Amendment) Ordinance, 2012, o
(4). The Sindh Civil Servants (Second .
.Amendment) Ordinance, 2012, :
(5).The Sindh Civil Servants (Amendment)
Act, 2013, : . '
(6).The Sindh Civil Servants (Second
Amendment) Aet, 2013.

3. In the répprted judgment, the :
matter éf absorption, depﬁtatiou, reerﬁployfnéétl'

and out of tum prom;)tién, in the ':P’c‘)lice : j:'
department '_of proviﬁcé' of ‘Sindh iy"ere ﬁndé‘r .
consideration, aﬁd ‘while ifenciering its“ jj.ldgix:ief;; .A
the apex court has given certain ‘zgu‘ideline's

holding  such  absorption,  deputation,




e e s o

reemployment, o‘ut;ofe‘iufri,!;' piomotionl‘ made in:

the province of Sindh as violative of law/rules .

and to such extent, even the relevant provisions :

‘of the referred laws. aiioWing out of tum '

Constitution and law. ‘Th'«:a §gid judépéﬁf was
conveyed{:tof.the Hcyinf’bleicz};ii'éf Justwe,Smdh SR
High Cou;'t ithro"l’lgih Reglslrar and clrculatedto g

all the Chief Ses;.retaries of the Provmces, .
Secretary- Estabtishmgnt and l,Sﬁ.eciﬁCdlly “tc; the

Chief Secretary of Sindh for:complia'nce of the -

judgement in letter and-spifit.

4, L Aéain, in the case of “A’il-if-Asg"'lizii';w; o

_l}alticl_xL and others Vs Province of Sludband

others (2015 SCMR .i456), ClVllRevxew
Petitions against the judéérﬁémf abd\;.eiréf;ai'r.c.;i'; '
were taken up and thci apex court further +
elaborated ﬂle matter and :?gain dtrectedthe e

~ Chief Secr‘;:taries- of all ,;fhe - Provinces:. ior '

promotion were also held fo be ultra vires:bf the. . . IR



L

implementation of the judgemént across .the .~
board. Thereafier, those matters were again
discussed in Review Petifions re»port‘ed‘t as

“Shahid Pervaiz Vs EiszAlimad and others” | -

(2017 SCMR 206) and the. earlier- view .was‘f.:_

further elaborated and reiterated.

5. | This .and, th-e :cohnect'efa rﬁaité;s L
have arisen out of thet‘ implementation of th‘g
above judgments of ‘the_:.' Hpn’ble SuprcmeCourt ,

of Pukistan, as allegedly the .Pol'ilce Department

has carried put.hn exerciée .:Aand after scrutmy,
numerou_g.' ofﬁcers . were reverted/repatnated
terming their ap‘po'iﬁtﬁ;eﬁi/pfomotion(él;égfﬁfic;h .

and transfer to be 'lhi;, by the judgeme:ﬁé 'ib_‘ild.'qf :

. the apek Court.. T_he. afﬁ'ei’:_te& have fappréaééé}d, : -

this court in different identical writ pgtitio-ﬁs;a‘ h o
D?vi'sion Bench qf_th,is Court while heanngthese . i
pétifions formulatedcertam :poiri_ts aijid referred

the matter for constitution of a Larger 'Bené_hé’in




Th

WP No.587-P/2020 on 19.5:2021. That order

being relevant is reproduced as under: - .

e

“fntcxf-alia, confends, though thire are: ‘
Jjudgments of the -Hon’ble Supreme

Court of Pakisian reported as 2013

SCMR 1752, 2015 SCMR 456 and 2017 .
SCMR_206” deprecating the grant of .~ *
out of turn promotion und it was in:

view of the judgments of the Hon’ble .

Supreme. Court of Pakistan that
respondents have also decided to revert

all such promotecs in the Department. -
‘Learned . counsel, however, has

referred to the Police Rules, 1934

(Appendix 13.4), according to which,
.Police Cndets were allowed accelerated o
promotions in view of their outstanding = ..
performance during training. He then ~- .. 57
-referred to the Standing Order No.11 - - .
. 0f 1987 which was given validation vide:-

the Khyber Pakhtunkhwa ‘Validation .

. of Standing Order Act, 2005, pursuant -

to the decision of the Hon’ble Supreme =~ .-
‘Court of Pakistan reported as “J1998 . .-
“SCMR 2013” ‘He further: contended.

that ‘the judgments; rendered by the -

Hor’ble Supreme Court of Pakistan,

have never -dealt with the ‘issue of

aceelerated promotions of .Cadets and
Instructors of Training Colleges.. ,

2. We have heard the-acguments of
learned counsel for the petitioners at
certain length and also come across
some conflicting. judgments of this

Court, wherein; one of us, his lordskip . ..
Hon’ble Mr. Justice Lal Jun Khattak .

has .allowed similar petition while

- another onc is authored by his lordship
"Hon'ble’ Mr. Justice :Rooh-ul-Amin
“Khan, . dismissing similar petition. S
_Though, in" the presence of the -~ .. - - o~
"judgments of the Hon’ble Supremie .
" Court of Pakistun, there is. no need of

formation of a Lhrger Bench; albeit,
the guestion saised in’ this and the

-connected  petitions - prima  facie

suggests thut it ‘was not specifically
dealt with by the august Apex Court in
the above referred judgments, Since




the qucstmn mvolvul in thls case has a, -
“far-reaching  effect and will  affect :
_about” 3000-. oificers of ‘the Police B
Department;. as 'such; thé Hon'ble -
Chief Justice is requested to constitute

a Larger Bench to examine these cases
and 10 see - whether - fhe
findings/observations of the august
Apex Court wounld also _affect the
‘promotions of ‘the Cadets and
Instructors of the  Police Truining
Colleges and  alse to- resolve the
opposing views.of different Benches.”

6. ‘. It is pertinent to. mention aﬁeréj"that"f :

pursil’ant to ‘the ':'Oi‘dBlT .of-f;_thi_s Court;-: a f}érge‘f- T

Bench wﬁs cdnstithféd. :,Tlie Largcr Bench :
accordingly vide. order. dated 09122021
disposed of idem‘ical'ivrit -petitionsk by reuii'ttiﬁg _;‘ 3_,
the matter to the Chief Sec-:retary of Khybcr

Pakhtunkhwa w;th the followmg dn'ectlons. -

“For ‘what hus' been. dnﬁcusaed nbove, R
we dispose of these -petitions in terms
_that the impugned decisions/orders are -
set aside and the petitioners’ cases are
‘sent to the Provincial Government of
Khyber * Paukhtunkhwa through the
Chief- Secretury first (o clarify the
position ‘whether it wants to continue -
with  the. matter of awarding
aceelerated positions fo members of its
Police Foree in line with the Khyber
Pakhtunkhwa Validation of Stnndmg,
Order Act, 2005, prevuillng Police
Rules and Khyber Pukhtunkhwa Police
Act, 2017 or not snad then dccide the -
‘issue raised in the petitions accordingly : -
but till such pelicy .is Stresmlined, no
adverse action shall be taken against -
“the petitioners.” . :




i

' A‘th‘el'étlo the imp'uéﬁéd 6rdéfs Wére,passéd'.fi‘?—-

RS U

. Accordingly vid‘e'léﬁéf dated ,:14.4;2.:(:52-?;,, :
allegedly in compliance 'ofithé judgem‘ent of:ths

Court, necessary approval of the worthy Chlef

Secret'u'y was requested for w1thdrawal of:

i Standmg Order Ne. 11/1987..

© () i) Letter Noi 20710-60/1995..
- (i) - Standmg Order NO. 07/2003
(iv) :Khyber Pakhtunkhwa "

- Validation of Standing Orders

-~ Act,; 2005..

' (v) Standing Order No. 17/2014.
(vi} Standing Order No. 05/2016.
(vii). PR 13.7B of Police Rules, '

~ amended 2017.

Accordingly, necessary approval was

granted vide:letter dated 21.4.2022 and pursuant =

MAINTAINABJLITY OF THE. WRIT

PETITION

7.  We wil ﬁrsté deal w1ththe
‘obje_c.tion ;aised'by theliear:rliec'i} Advocéfe General :}
regarding maintainability of these peutxons w1th
speciﬁc .;efcrer:m. 10 Artxcle 212 of the -
an;timtibniof:;1:ISla1nib Republic ofPaklstdn,

1973. We are in-complete figreemefrff- with the - -

,,,,,,,
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1

"arguﬁxents;'iof the léalf{n_e.d. ;éd.\:{:_i)'(iate Generalthat ':': :
where the matter prirﬁarily ré!étes to :the .ter;rns-, .
and cond‘it'ions of sewice of a civil sérvan_t, the - |
jurisdiction of the High cé'urg'ﬁnder Article 212

is barred, however, in the instant matter, the -

issue in hand pertains to the implementation of

the iiidgén_ieﬁts of the ﬁonz’ﬁolé Supremé Céurt of };:‘f-. '.

Pakistun above referted, besides we have seen

that the respondent D.epartment‘has- bfacketéd all
matters within “the sphere ‘:"of “out of tum L
promotion” ignoring the fact that the méﬁérs N
‘brought before this court ;eithér peﬂdin to' up»

' gr‘éd;;itionv,: 5ndmif;atioﬁ' :‘for ﬁai"ﬂing, trair%‘sfexi; from
one i?rov_ince to anot’her, répaﬁiatioﬂ, ;absofptiOn
etc which’in our view does .not.relat'e to »te»rll;r‘ls -

and conditions of service particularly .when

analyzed in the context of implementation of the

judgements of the ’apek Court. Similarly, in thls -

judgment ‘we intend not to- discuss }indii/idtial
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‘c'ases- of the pegitiloqcrs/qffeétees rather would
refer to the jtldgemeﬁté, of;thc:: Hon’ble Supfgmé-ff :
Court of Pakistan and 'bai'sdth;e legal mstmments i |
‘which‘wej‘ye fappllied at 'thé‘jre-}evant time bythe
reSpo'n‘deﬁ;t Department whilé ‘deaiing w1th its |

employees and to sec whether these matters are

also hit by ‘1he judgement of. the apex ij.lrt.'l
interestingly, earliér,'theselzmatters were brought !
before this court for which a Larger Bench":v;(’a"s :
constituted. We fmd.. that pgrsuaht ‘ tothe .
j'udgx;mem: of Larger Bench of thlsCourt, the -
respondeﬁts ilave not jcor:zdui:téd' therﬁsel?eé m ;
accordance with law and ihrc;ﬁgh the impugvn_eAc'l':f

. orders, besides .withdraw.ingf Standing Ordéfis'i: .
issued under Po]icé Aqt, an Act of the_‘Provi':ici‘a_I
Asse'mbly-‘was also allegedly witﬁdra‘w.n whlchxs :
beyéiad ﬂ“l%til'} con&pétérice and 'fi.s in fgé? v1olahon "
of the judgement of the 'Lafgér Beﬂbh c;f th1s

Court, thus we have also to examine these cases’ -




~

A

13

in the light of the:judgtﬁentfof".the,‘.'larg'cﬁr bench of R

this court and to-see as to whether the'judgment -~ - .-

of 'this_: court is cbmpliéd thh in letter andsplrlt )

or otherwise.

8. '~ We are cognizant of: our .

Jurisdiction and will restrict ourselves With':in_.the; ’
four corners of law while dealing with . these:

matters in. this ‘judgmé'nt.:jWe are, thus,of the

view. that it being an important constitutional =~ - .t

matté%r and‘we have only to';: see as to whetherthe '
cases of the petitioners bei"oré this court are hlt
by the judgement of the Hon’ble Suprgme.'C(')-urf
of P.akistén or they are .5di‘.s;'tinguishab'le;l'.:We;
th.ereforé,fends to examine th§ lpar.exn;efe;'s. Set by
the August -Sup;e:x:ne ’Cou_rt ~”§'>f Pakis{ah m thc 5;‘ :
ab‘ovlc-reportcd (;as;e énd _:1'.0-iisee‘ whéfher: these o
have been -corréctly appiie,d to ﬂ'.lé | caéé of ]
pctitionerg ér otﬁerwise under the folloWiitig

headings: -
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-1'.;"0:UT OF ;TUiiN PROMOTION e | :," ;
9, Chapter-XII “of ;t{le Poiiése Rules | ‘_ E
1934 deals with the rriattér? of _appoinhne@f- and :
enrolment. Ir; all these casés, the peti¥ionef§':§ve}‘§;‘
initially appointed as f:c-ms?tab'.le‘s ‘with‘,:-:excbii.ti(.n:i}

of . certain ;fases "Wh’ich*fiw.ill be dealtwnth B - o

seéaxfateiy:: Chapter 125 of tﬁe Pohce Rule!s
deals with criteria for app'o:intrAnen.t of constables
Admittedly, in ﬁone of th§ ;::ases,‘ th'er?: 1sany '.' '
objection regarding »initiai‘ appointment of__t.:h"e' :" ;
petitioners as constable in -;L:llie,‘;Po'lice Departmcnt :.' :
Chapter "".19“' d;{;ai’s ' Wlﬂ'l the tralnmgdnd R
exaxr;inatién of suéﬁ :cdﬁst‘z;blésfo.ﬂicer:s. Chapter
19.2 -of the _Polipé: Iiglesf?rel:ates totramlngof ; |
recruits whiié Chaptér 19.25 éleaié to thetrammg S
of upper subqrdinates which includes fngpeétorgl ‘
Sub Inspectors and- Aésiﬁstﬁﬁf Sub :{nspécbtorsi..
C'hap"tcr 13 deals witl;,prdlgiotidns from one rank

to another. Chapter '13.1 ;prb\?ides "_fPrc‘zihbtz;oh': :

e g a2
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from one rank to anotlzér, u.;ind from oné gﬁixde{:o --
another in the sanuiz rank shall be _:'. mgc}e by
selection tezhpered' by seniority. ':.Eﬂicl‘ehCy':akéi
honesty sfza'll be iz‘hef mdin ' fc'zct'orsﬂ,;gavéfhz};zé_- o
selection. ‘Specific qﬁa!jfibc;tién;; whé&zér‘ mthe -'_:_-
nature of training courses. pussed or’ p‘rabtiifd"[ '
expericnce, shall be cqrefusz conside;‘ed m eaéfz' :
case. When.I/ze qualiﬁcaﬁom iaf two oﬁ'z’ce}.}; }areiz{ i_-
otherwise équal, ‘the .vehid_r shall bé.prarfibtéqf;; o

This rule does nol affect. increments. within a. .

time-scale? .

10. : '.It is peftinenf to. rheritioili here that
for the purpose of promotion (o the rank of I—Iegd' |
constable, Assistant Sub Ir_iSpe'(::for, Szl.lb‘:' Ins;')iactofr:
and .Inspector, different promotidn/sen%oritlyl;llis:ts;. : ‘
ar¢ maintained and thcse;'lists_' are in factthe |
eiigib’iiiw --"lisits i:br?.pfomo{iloﬁ. to the: nextrank, :”.::
however, Qn’l—ike _-ahy'éther" service, :t;) :bec‘or'nq'

eligible for further promotion, passing of certain. .

-
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courses are manda‘toiy_ur;(;lel; the PolxceRuleq
Under Chapter 13.6 ofthe;,:l:{ﬁ.l'es,AProAliaotio}n.f'L:‘is‘f_if; )
;‘A" _ifié main¥ain§d' fori sc;'_.leéﬁon grade ofthe
constébles and accqrding 16 Chz;pter 13:6, certam ;-
percentage.is provided :tb; brihging cdnstabiés m g
selection grade. Under Chapter 13.6,:-1-ist “B”ls
prepared for admiss;ion- :"to _-l.ciourse, :t_at-j Pohce o
Tr.aining College an&".Ch;;ptér' I37~A pr0v1des “
the criteria for plac;erhent. of c'(.)hstablh_"s'; in LlSt-A | .

and List-B. It =be’ir'1g‘. relevant is répro’dﬁcé&":'

below:
“13.7A. Criteria. for plm.ement of
List A und List.B. (1). A Constuble o
appointed under these rules shaltbe .
| placed on List A as provided in rule S

\ 13.6,:if he has:

service.

(i) Qunliﬁed rccrmt course as
provided inthese rules; and

(iii) Quulified Al uammatxon,-
provided that upper age limit for
appearing tn Al examination shall
be thirty-seven (37) yeurs and
qualifying marks shall not be less
than forty percent (40%) of the total
marks”,

) . (i)  Completed three. (03) yeam, Lo

. Chapter 137 B which was added

through Notification dated 16.3.2017 has'now

'.‘.7;\
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léeén"' with:drléWn'-‘:thréﬁgh lhe 1mpugned ordc:s "
Whicl1 - provide exérriptioriig from 'A'-l"-n andB-l 5-
gxamination on the. bz;siS"i;f ca'ae't‘ship;. Inthese
rules, the recruits'-whé »ar‘é auiong the top20 '
position holders .in:the.ir ir%iti-él;.traini.njg hava zito:f-‘f-:i

appear in 't:he}'cad'etéhi:p' exéhiﬁafidn aﬁcdrdix}é*tq_ ,

the criteriapr’bvided therein. Tt is also reprodu{:f:d g I

.
7
~ Y
y-

for ease of reference.

“13.78. Exemption.from Al and B1 . -
examination on the basis of
cadetship. (1) Each-recruit training . .
institute shall declare its top twenty - - .
. best recruits, who have obiained at
least tifty -(50) percent marks in their-
respective-final exams for uppearance-
. in _the cadetship. cxamination for.the: .
* purpuse of exemption from Al and'B1 - .. |
_ examinations. . o
. (2) The cadelship examination shall be
¢+ amongst all the best . .recruits as . - .
provided in sub-rule (1), collectively,

decided according 1o’ the number -of

school/course as .per following delails
but shall not exceed five in number: -

S.ND. Mumber ef roeruits Nutaher ol cadets
1-201) . 1
201-400

2
401-600 : ; 3
4
5

£1-400
80§ and above

e[ (ud { g o | 2

(3) The number of ‘cadets shall be. - . E L

_ trainces in each term irrespective. of : .

(4) The Cadetship Examination shall - -

have' two parts carrying hundred (100)

marks each, i.e; Written Exam and - -

Physical Test. The written-examination
shall: be conducted through - an . ..
accredited testing agency on the basis.. .
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. ol recruit course syllabus while the
© physical  cxamination = shall be
conducted by ‘a Cadet Examination
Board comprising of the fol!owmg‘ .
. members:-
{a) Deputy Insptclor " General
Training; - Chairman ‘ )
{(b) Commandant Police: Training
‘Center Hangu;  Member T
:(c) One Officer not below the rank. © 7.~
-of Member Superiniendent of Police . -
nominated . by 'I'he Central Police -
Office;and - - o
(d) Principul Elite Pohcc Truining -
Center. Member-cum-Secretary
- (5) The Physical Exam shall
consist of the following
components carrying marks
. as mentioned against each, -
(a) Rifle Shooting; 30 Marks .
(b) Pistol-Shooting; 30 Marks
(c) Cross-Country Rur;
(5 Miles in 50 Minutes for Men, -
" 5KMs in 50 Minutes for.
“Women) 20 Marks o
(d) . 09  Feet . Wall.
"Climibing; - - aed 10 - ¢
Marks - o
{e) " 20  Feet - Rope .
“Climbing. . 10 Marks .
Note: (1) Lady Police candidates shall
be exempted from Rope Climbing and
wall climbing tests. The total marks
obtained by a Lady Police candidate in
Rifle Shooting; Pistol Shooting and
Cross-Couniry Run shall be adjusted in
the scale of 100 marks. ’
(2) Each category of marks shali- be
furiher elaborated by Provincial Police
Officer through standing orders,

.+ declared as Cadet, provided that marks = -
~oblained "by ‘the candidate in ‘the-
Cadetship Examination'shall not be; in-
any case, less: than 60% of the tuml:'
mar

2. , All lth constables who passed A 1

“and B-1 courses;became eligible for prorriotibxi ‘

as Head constable and as. s:ucﬁ, they are bfoughf: :

et e

R

e e ey i




o

i.n' promotion List-C. On thé_iri%)rorﬁoﬁ:qn 'as;\EHe‘;idf
constable ;if.'the)%- pgés“.thé;ff lé;véf: scbéo_l coursc el
and the mtermcd]at(. school cphrs)é-f%f Pohce :
Train-inlg School, - they ‘F‘)ec'ome eli'giblé for f
officiating or substantive 'profnotion t@ the rank

of Assistant’ SUS {nspectdt t;nd "as such, theu‘ ,:';:;.: . .
names are ,,brougiﬂ: 'in”'prd'm.otion lxst-D as ;
ma_.intaine_(i ;mde'r ‘::':Ch-fipte._r‘:;: 139 of the Pohce L
Rﬁleé. Siniilérly,’-‘ én:‘éheit;‘ promouonfromthe - :
said ]iét to the rank of Asls’;istvantASub. Inspector, '

their names  are byought:lin"— ListA-,Ej..f'a_nd they "
become eligible for the r;lt-lk;..'of Sub‘-illxisﬁltj:btcfni."l -'
Under Chapter 13.10 of the Rules, mcasethey '

are fulfilling  the criteria. for:promotion _t_d.igt‘liéf o

rank'.zolf Sub I.ns;;ecito;ﬁare‘;llgwed pmmonon as
such, then under Chapter 13.15 of thc Pohce
Rules, they are br'ought :on Prd}ﬁotion List-}’?; .:

13. Thus, this pib@otion List-F 1s m |

fact an eligibility list for chr prom'otion'to%ﬂic .
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post of Ins{pector,.. In the 1nstant case, ho-'\a;e\‘}.ér,: as ' -
stated above, the issue m"ain:iy pertaihs t;j'-tﬁé R
promotion from the rank of cons‘tableﬂ:-jléac-!::-, 5
constable and then.to the rani_c of Assistant Sub .
.Inspec.tor.,As;such,; we w111 rés&ict oiJrsel:;{cie:s,:ﬁ:)f

the consideratioii of such police officers for -

S

: promotion: vs;hich is allege;dl):/: termed as outof .
turn .promotion. Tt»le'.ihen-.;inépectér ._C;enef_-_&i.'l-' of o
Police through Stand'ing:.Order 11 of 198’7 o
notified certain criteria for the cadet InStrﬁctdr:s:

in _ordef to attract b:'rilli‘ant ofﬁcers ‘frox;@‘ amongst -

the recruits who pgrfdﬁneé- We]l duriﬁg trammg ;

and also to i)rovide ilncent.:ivg: to the ofﬁcers 10
beéo#ne training ix.istirﬁcto:;s.;at Poiic:el' l‘rammg
Schools. Thus, this Standing Order.pfovildés; -
different im:ent’ivés up to the rank of-’;...SL.xt;

Inspector. It being relevant- is:jrcprbduééd; ‘as :

under;

1. ,HC'IuStx;uctoré{; _ NN
Constubles undergoing the Lower:
School Course who pass amongst the
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first five in the class, will ' be
qualified to serve as HC instructors
provided that they volunteer to serve

in the Truining Institute for three

years,
Immediately at the end of three
years if they have earned cafegory

‘A’ reports they would be admitted

to Intermediate School Course and
their names placed on promotion list
‘D’ as svon as they qualify the
Intermediate School Course.

2. ASI Instructors.

Head Constable undergoing the
Intermediate School Course, who
qualify amongst the first five in the
class, will be qualificd to serve as

instructors provided they volunteer

to work there for three years and
earn category ‘A’ reports. They
would be confirmed in the rank of
ASI and their names would be
brought on promotion list ‘E>,

S.I Instructors.

Sub inspectors undergoing upper
college course, who qualify amongst
the first five in the class, will be
qualified fo serve as instructors
provided they volunteer to work
there for three years and carn
category ‘A’ reports, .

At the end of that period, they
would be confirmed in the rank of
SI and their names will be brought
on promaotion list *F”,

3.A. Alternative if volunteers are not
available to the offer contained in
Para 3 above, sub Inspectors
volunteer to serve as instructors and
are selected by the Principal, PTS
Hangu, will be offered the same
incentive, i.e. after a tenure of three

‘years as PTS Hangu with ‘A’

reports, they will be confirmed as
Sub Inspectors and their names will

- be brought on list ‘F*,
‘This  Standing  Order was

questioned at the relevant time before the Service




*

4

)

Tribunal on the ground that the Inspeétor

General of Police can issue such standing order

in terms of section 12 of the Police Act, 1861 ‘

only after. the approval of the Provincial
Governmént while in the issuance of Staﬂding

Order 11 of 1987, no such approval was so

* obtained. Identical Service Appeals were allowed

by the Service Tribunal which were further

impugned before the apex Court and the appeal

" was dismissed. The same is reported as “Siddiq

N

Akhar ASI and others Vs Sandbar Khan ASI

and others” (1998 SCMR 2013). The stance of

~ the Provincial Government regarding the aim and

object of issuance of Standing Order 11 “to bring
aboutl efficiency in the poiiée force énd é}so to
provide incentive ;o the outsténding offiéers of
the police to serve in ?he police training schools”
has not been dispute';l b);' the apex Court,

however, it was observed that since the Standing
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Order was issued in violation of law, as such, it

cannot be maintained. Thereafter, in terms of

Article 10 Sub article 3 of the Police Order,
2002, Standing Order 7 of 2003 was notified

with the approval of the Provincial Government.

Again certain incentives were provided in order
to attract police officers to training institutions -

and to' improve the quality of trainhﬁg;-. This -

Standing Order 7 of 2003 was in fact the
reproduction of the carlier Standing Order 11 of
1987 which was struck - down being

incompetently issued. Similarly, through Khyber

Pakhtunkhwa Validation of Standing Order Act,

2005, necessary protection was.given to all the
orders issued pursvant to S£anding Order 11 of
1987. Section 3 of the Act of 2005 being relevgnt
is.repfoduced below: |

“Yalidation of Standing Order 11 of
1987. (1) Notwithstanding anything
contained in the -existing service
rules governing the prometion and _
seniority of constables, Head .-
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Couastables, Assistant Sub Inspector,
and Sub Inspector of the Palice
Department of any decree order of
judgement of a Court, of for reasons
of auy procedural deficiency..... _
a.  The rights of promotions and
scniority accruing under Standing
Order No.ll of 1987 (hereinafter
referred to as the said order), issued
by the Inspector General of Police,
"North West Frontier Province, in
the larger public interest, with the
sole intention and object to improve
the efficiency and sense of
responsibility amengst the aforesaid
police personnel, shall be deemed
and shall always be deemed to have
validity been accrued and

b. All appointments and -
promotions made and seniority lists
drawn from 1987 till date, on the
basis of the said order, shall always
be deemed to have validity been
made and drawn and shall not be
called in question before any court
or authority.

(2) The existing  service rules
governing the seniority of the said
Police personmel till such time as
formally amended, shall, to the
extent of service for the purposes
under subscetion (1), be deemed to
have been implied modified,”

the  above  Sianding  Orders,  the

recruits/constables who are undergoing the lower
school course and passed the same with

distinction have to voluntary sérve for 03 years

in the training Institute and if they earned

category ‘A’ reports they will be admitted to

15. We have thus seen that by dent of
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Intermediate School Course and their naﬁes
would be placed in the promotion List ‘D’ as
soon as they qualify the Intermediéte course.
Similar incentives are provided for those Head
constables who are among the five best qualifier
in the class w_ill have to serve for 03 years and

they would be confirmed in the rank of ASI and

-their names would be placed in promotion list

KE?.
16. The main objection on these
promotions is that the mandatory courses for

constables to qualify A-1 and B-1 course were

skipped while allowing promotion to such

constables. The necessary courses Which-is the
eligibility criteria for the rank of Head constable
and onward are in fact short term exa:ﬁinations
duly conducted by the training schools while the
persons who are benefited with the Sta’nding

Orders 11 of 1987 and 7 of 2003 were in fact the
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examiner/insu"uctors because such Constable/
Head constable InstructorsE have to remain for
long three years in such tra;ining schéols and as
an Instructors they have to impart education,
training  courses and lectures | on law,
investigation and disciplinafy.rules to the recruits
and trainees. Thus, they gain much ‘knowlcdge'
about the-existing' laws, ‘rules and reguiations
pertaining to the disciplined Police forcé, as
against the constables/Head constables who are
on field duty and only to appear in the Ai and
B1 examination. Similarly, the recruits and the
police officers who are déclared as cadet and
selected as cadet Instructors:; are not through any
arbitrary process but 01; account of their
outstanding performance in éthe recruit l;raining or
Lower school course/ Intermediate school
course. Thus, under no circumstance,. such cadet

can be termed as out of turn promotee rather on
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account of their brilliant performance, they were

allowed to appear in the out of turn training

courses which made them eligible for ‘_their' l

further progression in service. It is pertinent to

mention here that the Provincial Government has
in the -year 2017, through Notification No.

755/Legal dated 16._3.2017, added 13.7A and

13.7B to Chapter 13 of the Police Rules.'13.7A

provides the criteria for placement at list. Aand B
where under all constables having comﬁletc_ad
three years of servicé are eligible to é;:;pear in ,ﬂle
Al and Bl examinétions which ié the elig.ibility
criteria for the vrank of Head constable. It is al;o
pertinent to mention here that deépite having
seniority in List-A but if such constable cannot

qualify these courses, would not be eligible for

. promotion to the rank of Head constable and thus
any 'con"stable qualffying such course earlier are |

allowed promotion to the rank of Head constable

Zr
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irrespective his  seniority and under no

circumstances such promotion can be termed as

out of turn promotee. Same is the case with the '

;édded 13.7B which provides an exemption from
Ai and Bl examination on the ba;v,is of
cadetship. In terms of this 13.7B, each recruit
,tfaining institute shall declare its top twen;y best

recruits, who have obtained at least fifty (50)

- percent marks in their respective final exams for

appearance in the cadetship examination for the
purpose of exemption from Al | and Bl
exaﬁnination which provides a comprehensive
criteria and only candidates who are 'one of the
best recruit can be declared as cadet and only

then they can be allowed exemption from this Al

) and Bl examination. This 13.7B has also

unfortunately been withdrawn and thereby the
candidates having ability to excel and to be given

chances for further progression are deprived and

\@
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the department have placed such brilliant officers -

in stagnancy and they‘h_ave to remain on such

lower ranks waiting for their seniority-to be

promoted to further rank in routine, such

promotion may be valid in other service but.

“surely not in police uniformed service. Presently

in view of the cadetship positions such rankers

finds their ways even to th‘e'r_ank of DSP/PSP -

induction, however, while striking down such

provisions, such brilliant * officers would be_

' deprived from their share in such higher p'osiﬁon.

7. R We have thus examined tﬁq

judgements rendered by the an’blé Supreme

. Court of Pakistan in the matter of out of tﬁm

promotion and find that the petitioners who were.

benefited frolm"th_e application of Standing Otde';

11 of 1987 and 7 of 2003 or 13.7B of the Police

* rules were not hit by the ‘judgements of.the

Hon'ble lSupreme Court of Pakistan and their
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cases are thus dié’-citiguishabl.e.
18. It is pertinentv to mention here thaf
the background and the objects and reasons in
which the Standing Order 11 pertaining %o éadet
Instructors was introduced and the incentives
allowed to the brilliant police officers-is duly
mentioned in the Standing Order 11 which is

reproduced for ease of reference.

“Personnel posted as instructor at Police -
Training School serve with extreme

_reluctance, The moment an officer is
posted on an instructional assigament, he
makes every conceivable efforf, political,
administrative, compassionate efc to
have his pasting orders cancelled,

- The state of mind of such a person who
arrives at a police training institution as
an instructor, can be clearly visualized. -
He feels that he has been discriminated
against,- he is disgruntled and in a
pathetic frame of mind. With this state of
mind, these instructors create an
atmosphere of a panel institution in the

- Training Centers,

For many ycars, the department has
been cognizant of this problem. Some
cfforts have been made to find a solution.
Various incentives have been offered to
instructors but none of them has had any
impact. Posting at Police Training still
continues to be considered as a
punishment posting. .

Ideally Instructors in Training School
should not only be willing to serve but
must be amongst the finest officers in
the department. To achieve this end
personnel posted to' Police Training
Institution as staff member . are being
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offered the following incentives, will be
categorized as CADET INSTRUCTOR.”

19. Thus, ~the above was the

background for issuance of the Standing Qrder.

11 and.it appears that the brilliant and finest
officers ‘were declared Cadets in their respective

Lower ‘School course, Intermediate - School

course and Upper College course and Cadet'

Instructors and none of them were ever. directly‘

* allowed’ promotion but were allowed to undergo

the next training course in view of their best
performance and for having remained as Cadet
Instructor or having been declared as best Cadet

in their respective trainings. We, are thus of the

view that the petitioners who- were declared as

Cadet or Cadet Instructors and have i.mdérgone

the respective frainings and pursuant thereto

were allowed their promotion in terms of the

Police ‘Rules can under no circumstances be

termed as out of turn promotion. The orders

—
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“whereby the promotion orders of such Cadets

and Cadet Instructors were reversed is against the

law and cannot be termed as hit by the

judgements of the apex Court.

PROMOTION/UP-GRADATION _ ON
ACCOUNT OF GALLANTRY ACTS
OR HAVING REMAINED
STEADFAST IN THE VOLATILE
AREAS DURING _ MILITANCY/
JTERRORISM.

20. We have before us certain cases

~wherein some of the petitioners were allowed

promotion on account of their gallantry

performance, risking their lives and also pertains
to police officers who have served in the
terrorism hit areas who were then allowed one

step upgradation/promotion.

Vide circular No. Finance

* Department/SO(FR)/7-8/2010/Vol. 1 dated

432010, the Government  of .Khyber

PakhtunkhWa Finance Department (Regulation

: -',Wing) decided to upgrade ﬁosts in District Swat
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for one step promotion of police officérs who

were on active duty in operation period as per

directive of Chief" Minister. The same being

relevant is reproduced below:

‘To

The Secretary to Govt: of
NWEP,

Home & Tribal Affairs
Department.

Subject: UPGRADATION OF
POSTS IN DISTRICT SWAT FOR
ON__STEP PROMOTIONS OF
POLICE OFFICERS ON ACTIVE

DUTY IN OPERATIONS PERIOD

AS PER DIRECTIVE OF CHIEF

MINISTER.
- Dear Sir,

I am directed to refer to your letter
No.SO(Police-II)HD/5-9/09/KC,
dated 04.02.2010 on the subject noted
above and to state that competent
authority has been pleased to up-grade

" posts in District Swat for one step
promotion of Police Officials on
activc duty in operation period as
personal, subject to the condition that
the posts shall automatically stand
downgraded to his original rank on
vacation by the concerned officials by
transfer, promotion or retirement, the
detail is as follows:-

5.Na, From Te No, of Posts
1. Conatabie f15-5 Head 364
Consable -
BS.7
2 Head Ausistant 28
Constable Sub- .
Bs-7 Inspector’
ns-9
3 Aszisinet Sub- i
Sub- Fuspector
fospector BS.14
BS-9
21 Repealed section 9-A of the Sindh

ourt

O\
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Civil Servants Act, 1973 and 8-A of the Punjab

Civil Servants Act, 1974 provides for granting

out of turn promotion to a civil servant on

account of acts of gallantry. Section 9-A ibid

being relevant is reproduced as under:

22.

“Section 9-4 of Sindh Civil Servants

Act, 1973

Notwithstanding anything contained -

in this Act or any other law for the
time being in force or any judgment,
a civil servant who provenly exhibits,
the act of gallantry while performing
his duaties or very exceptional
performance beyond the call of duty,
may be graunted out of turn promotion
or award or reward in such manner
as may be prescribed.”

In the Contempt of

Court

- proceedings case reported as 2013 SCMR 1752,

the Hon’ble Supreme Court has dealt with these

legislations.  The aim and object of the

legislation was also reproduced in the judgment

ibid it being relevant is as follows: -

“The law enforcement personnel of
Sindh Police in the past have risked
their lives and exhibited exceptional
acts of gallantry in the line of duty.
Thercfore, in order to retain the
morale of the Force, it is expedient 1o




Para 164 of tﬁe Contempt case “2013
SCMR 1752” has dealt with the qﬁestion of
upgradation/promotion on account of acts of
gallantry.’ It being relevant is repréc!ucéd as

under; -

35

make certain amendments in the
Sindfi Civil Servanis Act, 1973, The
Bilt seeks (o achieve the above
object.”

»

“164. We support that morale of
police personnel be boosted, as
intended in the aforesaid impugned

legistations, and on their exhibiting -

exceptional ‘acts of gallantry, they
should be given awards and rewards
on merits, In order to confer award or
reward on the police officer for his
act of gallantry the Sindh
Government  will  constitute a

commiittee under Rule 8-B, 1o.

evaluate the performance of the
police officer upon whom the
proposed award or reward has fo be
bestowed. However, out of turn
promwotion in pofice force would not
boost the morale of the police force,
on the contrary by impugned
lepislative instruments granting out of
turn promotion to police officers, has
demoralized the force. This Court in
the cuase of Watan Party reported i
(PLD 2011 SC 997) has already
directed the Sindh Government fo
depoliticize the police force. The out
of turn promotions have engendered

" inequalities and rancor among the

batcl mates/course mates, rendering
many of them junior/subordinate .to
their junior colleagues. Under section
94, the Sindli Government, has
granted out of turn promotions to the
civil servants, who do not belong to
police force. By using the word
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'Gallantry' in section 9-A of the Act
of 1973, the legisiature never
intended fo grant out of turn
promotion to civil servanis other than
police  force, but the Sindh
Government has extended this benefit
to civil servants. We for the aforesaid
reasons stated hereinabove, are clear
in our mind that the impugned
legistations on the issue of out of turn
promotion and grand of backduated
seniority. are violative of Articles of
the  Constitution  referred fto
hereinabove -and are liable fo " be
struck down.”

»

23, Similarly in the case of Ali Asghar

-

Khan Baloch and others Vs Province of Sindh

and_others (2015 SCMR 456) while dealing

with the case of upgradation, the august Supreme

Court has held as under: -

“138. During .the hearing of the
review petitions, we have noticed that

e the Sindh Government has upgraded

A

ceriain posis of individuals without
any mechanism of upgradation to
benefit them. The expression
'upgradation' is distinct from the
expression ‘promotion’ which has not
been defined either in the Act or the
Rules framed thereunder, and is .
_ restricted to the post and not with the
person occupying it. The upgradation
cannat be made to benefit a particular
individual in terms of promoting him
to a higher post or further providing
him with ihe avenues of lateral
appeiniment or transfer or posting. In
order to justify the upgradation, the
Government is reguired to establish
that  the  departinent  needs
restructuring, reform or 1o -meet the
exigency of service in public interest.
In the absence of these pre-

oW
P
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conditions, upgradation ' Is not /
permissible. We have noticed that
some of the civil servants have been
promoted to higher posts against the
tenural limitations, without qualifying
the requisite departmental
examinations/ (trainings - under the
garb of upgradation. ‘Such civil
servants having not been promoted in
accordance with law need to be
reverted  to  their  substantive
ranks/posts which they were holding
immediately before their upgradation
and  their  seniority - shall  be
determined  along  with  their
batchmuntes. The Sindh Government
shall . undertake this exercise and
report compliance within 4 weeks
through the Chief Secretary, Sindh.”

| 24, In the case of “Ali Asghér Baloch
and others ibid in p-ara‘ 122% and 123, such
p;'omotion/upgradation‘oh account of gallantry
~ acts were del._iberated in deta:il-.; Both- the paras

being relevant are reproduced asunder:

“122. The issue of out’ of turn
promotions has been dealt with by us
in detail in thte judgment sought to be
reviewed and we. reached the
conclusion that it was violative of
Articles 240, 242, 4, 8, 9 and 25 of the
/ Constitution. Mr. Adnan Igbal
Chaudhry, learned Advocate Supreme

Court has contended that section 9-A

.af the Act has not been struck down’
by this Court, while declaring the ont

of turn  promotions. as  un-

constitutional. We are mindful of this

Jact as we have held -that the
Competent  Authority can grant

awards or rewards to the Police

Officers, if they show act .of gallantry

beyond the call of duty. However, we
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* had struck down the very concept of
‘out of turn prometion’ being
violative of Constitution for the
reasons incorporated in p}xras 158 10
164 of the judgment under review.

123. The caontention of Mr. Adnan
Igbal Chaudhry, learned Advocate
Supreme Court was : that {the
provisions of section 9-A: of the Act
could not be interpreted:to exclude
other categories of Civil' Servants
except police force. According to him
arnty Civil Servant other than the
Police Officer, cun ulso perform
gallantry act beyond the call of duty.
We are not persuaded by the
arguments of the learned counsel for
the petitioner as the terms 'Gallantry’
and 'Beyond the Call of Duty' have to

be interpreted by invoking the Rule of
‘ejusdem generis'. The : expression
‘Gallantry’ used in Section 9-A of the
Act has not been defined either in the
Act or in the Rules, therefore, we
have to give to term 'Gallantry' the
ordinary dictionary meaning while
interpreting it. The term: ‘Gallantry’
means ‘Brave, Courageous, valiant,
Searless, bold and daring'. All these
adjectives directly relate 10 the nature’
of duty which a Civil Servant
- performs. These adjectives can only
be attached to security. personnel.
Therefore, we can safely hold that the
term 'Gallantry' as used in section 9-
A of the Act could aonly apply to
Police Personnel and award and
reward  on  their © gallantry
performance be conferred upon them
and uot to other species of Civil
Servants. However, such award or
reward should . be given under a
transparent process after objective .
7 assessment of their valour by a
‘ commitice, in ‘a just manner under

the prescribed Rules.”

25. - Thereare handﬁil of cases, wherein,

Police Officers were allowed promotions on
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account of showing couragé and gallaniry in

performance of théir duties. It also appears that
such officers were allowed %promotio‘n without
having undergone any pre-%requisiteﬁ ‘nainhig,
similarly, in some of the casés even a Division

Bench of this Court Has aljlowed their cases

holding them entitled to ﬁromotion, without

»

undergoing the requisite Uaiding, particularly in

WP No.2667-P/2023 décided on 21.10.2013 in

which leave to appeal was ailso reﬁised by. the
Apex Court, however, smcem their cases the
officers were allowed prorriotion! 'l;lpgradation
without uﬁdetgoing the r_equisi}e training, as'su.ch,
in view of the judgments of the Apek C.ourt
referred £o abox;e, no protecﬁc;n can be granted to
such prdmotions,. because sucﬁ:h promofions wére

in violation of Chapter 13 of the Police Rules, as

‘such, these petitions are also stands dismissed.

&

26. -~ In view of the judgment of the
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Hon’ble Supreme Court of Pakistan above

referred when there is no suéh legal instrument
allowing such upgradation/f:romotion without
undergoing the necessary tréhﬁng/courses such
pro‘motion/upgradation are le;gally not tenable,
withdrawal of such upgradatfion/promotion thus

-

needs no interference.

2" CATEGORY OF CASES OF WOMEN
POLICE _ OFFICERS @ WHO ARE
ALLEGEDLY ALLOWED PROMOTION
OUT OF TURN

The second category IS of the cases of
promotion of women police bfﬁcers who were
allowed promotion in terms of Standing Order 4

of 2014. It being relevant is fef)mduce_d below: -

“STANDING ORDER NO.4/2014
Promotion of Women Counstables
This Standing Order is issued under
Article 10(3) of Police Order 2002 in
- pursuance of the Police Policy Board
decision taken in its 1" meeting held

on 19" December 2013. . :
2. Aim: - The ratio:of women
officer in the vrank ' of Head
Constables and ASIs Is very low. 4s
per the standard ratio, for a group of
16 Women Constables working in a
District, there should be at least one

Women Head Constables. Similarly,
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Jor every group of three Women
Head Constables,” there should be
one Woman ASL Presently, women
police officers are clearly under
represented on higher positions as
they get lesser. opportunities of
promotion. This imbalance in
women representation in  police
should be gradually addressed. ,

This Standing Order not only aims at
streamiining  the criteria  and
procedure of promotion of women
Coanstables but also aims fo
encourage women police gfficers to
assume higher responsibilities.

3. Prometion of women
Constables as Head Constables: -
One out of ten Women Constables in
a District shall be promoted as Head
Constable on the basis of seniority-
cum-fitness formula.

4. Promotion of Women Head
Constables as ASIs:- One out of
three Women Head Constables in a

District shall be promoted as ASI on

the basis of seniority-cum-fitness
Jormaula,

5.  .The mandatory of exams,
promotion courses, trainings and/or
any other qualifications shall apply

to  promotions  under  these

provisions.”

In view of the culture and customs

of this particular area of the country women

-show much reluctance in joining the police force,

similarly, those who have joined the police force

cannot be expected to undergo such stringent

courses and training with their male counterparts

that is why Standing Order No.4 of 2014
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provides ‘for tﬁeif prom;)tion' in écg'ordénce with
the detailed cfitcria" provic:ied; therein. Beéides in
-view of th; fact that apj:ointment of ﬁomen in
police was a recent e;,xperiment and the‘ir,ratio in
officer category i.e ASIs was very low as such

certain quota was earmarked for them so that

such senior women police officers be allowed

#

promotion in accordance with standing order.

The comments offered by the respondent

- nowhere suggest that any of the petitioners was

favoured in promotion, in violation of the police

Rules or law but apparently; they were allowed

H Lo . .
promotion after having undergone the requisite

courses and on the basis of Seniority-cum-fitness

formula. However, the respondent’s debaxﬁnent
has while allegedly implementing the judgment
of the Apex Court termed _alf such prémotions to
be violati-ve of the proéedure; Rules and

allegedly as out of turn. We, therefore, set aside
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the reversiﬁn orders and remit the cases of the
petitioners to thg respondent depa;tmént to
reconsider lthe decision after scrutinizing the
record of each promotee andv to see whether
while allowing them promotions, such female
officers have updergone. the requisite trainihg, if
so, their promotion orders shall staﬁd and be
retained, otherwise, the respopdent department

would be at liberty to withdraw the same.

POLICE OFFICERS NOMINATED FOR
TRAINING ON ADDITIONAL SEAT

28. ~ We have before us cases of some
of the police officers who have though
undergone the requisite- trgining courses but their
promotion was termed as out of turn on the only
ground that they weré sent for trainiﬁg on
additional seats over and above the prescribed
quota for the training courses. It is pedinept to
mention here that ,'th_esé i)olice officers were

otherwise holding their substantive rank and

L O
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were eligible to be deputed for such training

however, either on account of limitation of quota

seats or .on éccount'qf» their age hurdles they

‘could have deprived forever from these courses
-as such at the relevant time if any of such
petitioner is send on additional seat for such

- training and have then undergone such courses

and- thereafter gained promotion alongwith their

. colleagues cannot be termed as out of turn

promotion, as it has nowhere been shown that

. such police officers have disturbed the senjority
~of their batch mates, all such identical matters
. are allowed and disposed of in the above manner.

TRANSFER FROM OTHER PROVINCES
AND - ABSORBED . IN KHYBER

PAKHTUNKHWA POLICE. .

29, We have noted that different

persons, permanent residents of this Province, on

-account of temporary residence got domiciles in

other Provinces of -this country, have in
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accordance with law applied:either ﬁgainst the

post of Constable or Assistant Sub-Inspectors

and were duly selected and' appointed in the

province of Baluchistan and Sindh. In one case

titled  Zulfigar Ali WP, Nod61-4/2023,

appeared in the competitive exam and was duly
recommended by the Sindh Public Service

Commission and appointed as Assistant Sub-

Inspector, in the year, 1987. He also gained

promotion as Sub-Inspectorj:in Sindh Police,
however, he applied through the proper channel
for his transfer from Sindh.:lPolice' to Khyber
Pakhtunkhwa Police. Aﬁer ﬁecessary process
and approval of both the Insbector General of
Police of Sindi and Khyber Pakhtunkhwa,
petitioner was transferred vide order dated
04.02.1996. On ."his transfer to the Khyber
Pakhtunk'}‘m;a Police, he was poste& as Sub;

Inspector; in Hazara Range: with immediate

§
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effect, however, in accordance with law, he was

placed at the bottom of the sexiiority list of Sub-

Inspectors,

30. Rule 8 of the Khyber Pakhtunkhwa
Civil Servants (Appointment, Promotion &

Transfer) Rules, 1989 deals with Inter-Provincial

A

Transfer of the civil servants serving either under

S

Federal Government or Provincial Governments.
It, being relevant to the case in hand, is
reproduced as under; -

8. Inter-Provinciul Transfer: -

(1) Persons holding appointment in BPS 1
10 15 under Federal Government and other
Provincial Government may, in deserving
cases, be transferred to equivalent posts
under these rules: -

Provided that; - :

(i) the Federal Government or the
Government of the Province concerned, as
the case may be, has no objection to such a
transfer;

(i) the person seeking transfer possesses

. and the post to which his transfer is
intended can, under the rules, be filled by
transfer; .

(i)  the person concerned  holds
appointment to the post in his parent
Department on regular basis; )
(iv) the person concerned is a bona fide
resident of the Khyber Pakhitunkhwa.

(v) a vacancy exists o accommodate the
request for such a transfer; and .
(vi) Provided further that in imost deserving
cases, the merit of whicl shall be

: / the requisite qualification and experience

2
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determined on case to case basis and the
decision of the Competent Authority in that
behalf shall be final, Government may
allow transfer of a civil servant in BPS-16
and above,  subject to the aforesald
conditions. :

(2) A person so transferred shall be placed
at the bottom of the cadre strength which
he joins for the purpose of determining his
seniority vis-a-vis other members borne on
the cadre. '
(3) It will be the sole discretion of the
appainting authority to accept or refuse a
request for transfer under this rule and any
decision made in this behalf shall be final
and shall not be quoted as precedence in
any other case”,

31. - We have examined eéch individual

case of transfer of the Police -officials/officers

and find that the transfer orders were strictly in -

accordancr_:"with Rule 8 of the. APT Rules and

after transfer, they were absorbed in the Khyber__

Pakhtunkhwa Police. Interestingly, in 'sorﬁe of |

the cases, the Constables transferred from Sindh
Police or Baluchistan Police are still serving as
Constables even after a decade of their transfers,

albeit, without considering the fact that the case

of police employees was not hit by the judgment

of the Hon'ble Supreme Court 'of Pakistan, yet

&
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‘above referred was rendered in the cases where
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" such police officials/officers were allegedly
repatriated through the impugried orders.
32 The Hon'blé' Supreme Court of

“Pakistan has specifically dealt with such matters

in the cases of “Contempt _of _Court

. Proceedings _against the Chief | Secretary,
Sindh and others (2013 SCMR 1752) and Ali

" Azhar Khan Baloch and others Vs. Province

of Sindh and others (2015 SCMR 456)”. Tt is

 pertinent to mention_ here that even in those
judgments, the apex Court has referred to the
transfer of employees and éqnsidcred it as

permissible. The judgment of the apex Court

t

- the Province of Sindh and Province vof Punjab
- have allowedl transfet“of :ﬁoriégivil servants.to a
,Ac-:adre‘, service or. pdsts rﬁeant for civil servgnté.

htet‘estingly, in those cases,'it was found out fhat -

employees of Autonomous Bodies including

-
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Pakistan Steel Mills were transferred and

absorbed in the Secretariat service, besides,

teachers were " also absorbed in the Police

Department against technical posts while in the

instant case, the Constaﬁles/ASIs' on their

appointments in other proviﬁces, have gone
through thé réquisib trainings and were in 1:’116
Police Service. The only beneﬁ? granted to such
police officials/ofﬁc;ers was t}IE;t their hardship
v-vas reduced to some extent when the.yl were
allowed traﬁsfers to serve in their own Province

and that too_against the same posts/rank and in

terms of Rule 8 of the APT ’Ruleé; they were
| placed at the bottom of the seniority list of their
respective ranks in the Police department Khyber - '

Pakhtdrﬂ&lwa. We have noted that at the relevémt '

time, there were NOCs from the. respective
Provinces on such transfer besides such Police

officials/officers were possessing the requisite
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qualifications/ ~ experience/ trainings, were

holding. such ;mstz~‘.:f on regular basis and were

bonafide residents c§>f_ the Khyber Pakhtunkhwa,

thus were absorbed against the vacant posts in

- the police department of this Provinée. All the

Fegal formalities were dulycompliéd with at the
time of their transfers. As noted abové, ‘the .
judgments of the Hon'ble Supreme. Cc':i‘urt' of |
Pékistan Wefe rendered m coﬁaple’tély dlfferent |
situations which 1s not the cas‘é hére, beCaus?; the
petitioners were hansfeﬁ‘ed within -the Police

service and have never disturbed the terms and

conditions -of any of the civil servants/ Police.

officials/officers serving at the relevant time.

33 - It is pertinent to mention here- that

the august Supreme Court of Pakisfan in
Criminal Revision Petition No. 131 and 133 of
2016 titled Zulfiqar Ahmad Lillah ~ vs

Goycmment of Sindh thrbugh its chief Seéretary, _
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Sindh disposed of different Review petitions and

 held that all those employees who are in BPS-1

to BPS-7 will not be repatriéted to their pérent

dep'artnient, rve~st of the employees who are not in

regular police and are not in uniform shall be

repatriated to their parent department as if they

were never absorbed in the Motorway Police and

their lien even if terminated shall stand revived .

in terms of the directives contained in the cases

reported as Contempt Proceedings against Chief

Secretary Sindh and others (20_13 SCMR 1752).
Thus the ﬁnifonn- police 6fﬁcers are otherwise
given protection by the apex court as .‘such,‘ the_fe
.is no qugstioﬁ .of repétriatibh_ of the -police
officers transferred in accéo.rdér;ce witﬁ iaw-.The
above view was again V-reit‘e;rate_d in Criminél
Original Review No.‘, 36 of 2017 de‘cided on

05.10.2018 by the apex Court.




34, Besides :t,rans‘fer. and absorption of
employees within the same police force from
regular to telecommunication’ mostly ab%;t two

decades back without affecting the seniority or

~ other terms- and conditions of service of

employees besides were having the same status -

of civil servants cannot be considered as Egainst
the law or out of turn nor hit by the judgment of
apex couut,

35. " Such being the ‘case, we find that

the impugned orders whereby the .absorpt-ion‘ of

such Police officials/officers were withdrawn and
were allegedly repatriatéd, are against the law

and not hit by the judgrncrits of the Hon'ble

Supreme Court of Pakistan, above referred and
" as such are set aside.

ABSORPTION OF CLASS-IV EMPLOYEES
' AGAINST THE POST OF CONSTABLES
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36. In' these cases, mostly the
petitioners were either appointed as Civil
Helpers/Naib Qasid or Cook and were later

promoted to the posts of Constables. We have

been informed that the necessary Recruit Course

required for such post of Constable has already

‘been completed by those p¢titionefs and ever

since their appointment/promﬁtion, they are still
working és Constables. |

37. Apparently, it se;:ms that the :post of
Constable is. meant for initial% recruitment aﬁd is

not a.promotion post; simiiaﬂy, as held by the

‘Hon'ble Supreme Court of Pakistan in Azhar Ali

Khan Baloch case and COC’s proceedings case

that absorption cannot be ofdered by changing

the cadre. In these set of cases, Naib Qasid,

Bahishti and Cooks were allegedly promofgd and

re-designated as Constables. Comments of the

respondents are scanty and have not commented

ATTER

eghawal
Des.‘:' PeSh

¢

y



-~ %

54

as to whether thereafter such employees were
allowed to undergo the rchuisite training meant

for the recrnits or otherwise, in any case, the

petitioners being at the lowest of the rank in the

Police Department, as such, the Departmerit was

required to have scrutinized each indivi’dﬁal case
as to whether they have undergone the requisite
training and that on tﬁeir re-designation, whether
ény of the Police Constables were in any manner
affected and that the prerequisite ,.criteria
pertaining to height aﬁd chest wi&th were
fulfilled by these Constables. This exercise has
never been undertaken by -Athe respbndénts, as
such, we deem it appropriate to set-aside the

impugned orders and remit back the case of these

Class-IV employees, subsequently, absorbed/

appointed as Constables and to examine the case
of each petitioner in the light of directions

contained in the judgments of the Hon'ble

o
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Supreme Court of Pakistan and to see as to

whether, their status:as ¢ivil :servants.- was in anjf
manner affected by such re-designation and that
any of the civil servants already servi;lg were
affected m any manner. Even otherwise, the apex

Court has given protection to the low paid

employees from BPS 1 to 7 and uniform police

officials in the case of “Zulfigar Ahamd Lillah

and others Vs Government of Sindh through
the Chief Secretary, Sindh.” The relevant para is
reproduced as under: -

- “The above listed petitions are disposed of
in the terms that all those employees who
are in BPS-1 to BPS-7 will not be
repatriated to their parent departments, rest
of the employees who are not in regular
police and are not in uniformed shall be
repatriated to their parent department, as if
they were never absorbed in the Motorway
police and their lien even if terminated
shall stand revived in - terms of the
directives contained in the cases reported
as Contempt Proceedings against Chief
Secretary Sind and others (2013 SCMR
1752) and Ali Asghar Khan Baloch and
.athers Vs Province of Sindh. and others
(2015 SCMR 456) ~as the issue - of
absorption raised in thése cases has
already been decided by this Court iu the
aforesaid judgements. It is further clarified

- that the employees who are repatriated to
their parent departinents will be entitled to
the salarics from the date of notification of

NG
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their repatriation subject to their joining in
the department within 15 days from the
date of conumunication of this. order and
the Additional Atrorney General for
Pakistan present in court, shall ensure
compliance. They will also be.entitled to
promotion with their batch mates in their
original depariments.”

COC No.161-P/2022 in W.P No.4949-P/2022

38. This COC petition is arisen out of
the order of the larger Bench of this Court passed
in WP, -No.684~A/2021 decic:icd on 09.12.2021,
whereby, the cases of the petitioners wer; sent 1o
the Provincial Government to.decide the fate of
the Khyber Pakhtunkhwa Standing Order Act,
2005, prevailing Police Rules and Khyber
Pakhtuﬁkhwa Police Act, 2017 regarding alleged

accelerated promotions.

39. ~ Since the respondent/Department

has already vide letter dated 21.04.2022 taken a.

decision considering that the order of this Court
has been complied with and: those orders have

separately been challenged in separate matters, as

o -
W
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such, we dispose this COC petition having
become infructuous.

VIRES OF IMPUGNED ORDERS DATED

14.4.2022, 21.4.2022 AND 12.3.2022,

40. ‘Without going | into the detail

‘background as we have alread:y're_ferred the same

in the above paras, in order:to implement the
judgement and orders of the Hon’ble Supreme

Court in case the cases repoﬁed as 2013 SCMR

1752,2015 SCMR 456 and 2Q17 SCMR 206, the

respondents have initiate& pro’éess for Wiihﬁrawal
of those promotions ';Nhicil are conéidered
violative of law and recent jud:g.ement‘ of the apek
Court. Such matters when quéstioned before t‘h'is
court, a larger Bench was c;onstituted and this
court in the .judgement dateci 2432022 in WP
No. 684-A/2021 after hearing both ‘the parties
remitted the matter to the Provincial Government

with direction to clarify the position whether it

S
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wants to continue with the matter of awarding

, acckeletaiv:ed positions to members of its Police
Force in iine. with vthe, Khyber Pakht"u.nkhwa
Validation ‘of Standing Order Act 2005,
px;evailing Police Rules and Khyber‘
Pakhtunkhwa i’olice Act,:201"7 or not. The matter
V\;as referred to the Chief Secréfaly by the Police
Departmént through l'ette’r No. 157/CPB, dated
14.42022 for appro;lal of withdrawai of the
fol[owiné Standing Orders and A@ts which
’}l)rdvided for out of turn promotion.

(i) Standing Order No. 11/1987.
(i)  (if) Letter No. 20710-60/1995.
(iii) Standing Order No. 07/2003.
(iv)’ Khyber Pakhtunkhwa
« Validation of Standing Orders
Act, 2005.
(v) Standing Order No. 17/2014.
(vi) Standing Order No. 05/2016.
(vii) PR 13,78 of Police Rules,
amended 2017,

Vide the impugned order dated
7 2142022, the Chief Secretary accorded
. approval for the withdrawal of the same.-

41.  We, during the course of hearing-when
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sought clarification from the learned AAG

regarding the placement of the matter before the

Provincial Government pertaining to the

withdrawal of the legislétive instruments and
decision of the Provincial Government under

which these Standing Orders were issued or the

Validation Act was promulgated by the

Provincial Assembly, his response is that since

the Hon’ble Supreme Court has in the above

. referred  judgements held - all - such . legal

instruments providing for out of turn promotion

as violative of the law and thus according to him

| by operation of the judgement of the apex Court,

these legal instruments have been brushed aside

and it does not require placement of the matter

before ﬂie Provincial Ass'emb_ly or before the

Cabinet in respect of the Standing Orders which -

were approved by the Prb'vipcial Cabinet. .

42. We have already examined -the
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effects of the Standing Order No.11 of 1987,

Standing Order No. 7 of 2003, .Khyber

Pakhtunkhwa Validation of Standing Order Act,

2005, and other relevant Standing . Orders.

i

Withdrawal of the Validation of Standing Orders

~ Act, 2005, is beyond the comp.etencé' of the

respondents, as it being legislation can only be
undone by the Provincial Assembly iiand not
through an executive order, as such, to such
extent, the letter dated 14.04.2022 followed by
the impugned order dated 21.04.2022 is éga'mst
the law and legally not tenable. Tt is pertinenf to
mention here that the | rights accrued under
Standing Order No.11 of 1987 and the Standing
Order No.7 “Qf 2003 were already given
protection through Validation Act, besiées, since
these were valid instruments, thereby, different

Police Officers have undergone their respective

trainings when declared as cadets and cadet

ATIES
pasha

‘pganawa

&




N

61

instructors, as such, as already held that such
promotions cannot .be | legally withdrawn,
however, since a larger bench of this Cbu-rt has
directed the Provincial Go-vernment'to décide as
to whéther it opt to continue with the Standing
Orders or otherwisc_:, and as suéh, since

Provincial Government has decided not to

‘continue with the same, as such, it being a policy

matter, this Court consider its hands as tied in the
matters pertaining to the policy decision,

therefore, no interreference is required, however,

* the training conducted pursuant to these Standing
&

Orders and promotion made were valid at the
relevant time, as such, the impugned orders

would be having no retrospective effect in the

matter, eveni otherwise we have held in the

- earlier paras that the judgment rendered by the -

Apex Court have no application to the case in

hand. -

D A S .



43, Writ petigox_}:s filed against the
.Orders dated 14.04.2022 and 21.04.2022 issued
after the decision of the larger bench :iudgment
sténd disposed of in the above mahner. ‘

44, In view of the abové-detailed

&

reasons so recorded, this and the connected writ

petitions are decided in the following manners:-

L The policé officers who were declared as
Cadet alid Cadet Instructors pursuant to
the provisions of the Police Rules;
Standing Order No:l1 of 1987, Standing
Order No.7 of 2003 and duly prdiected
under  the — Khyber  Pakhtunkhwa
Validation of Standing Orders Act 2005

and Clmbter 13.7 A and 13.7 B of the
Police Rules, they are not hit by the
Judgment of the Hon’ble Supreme Court
of Pakistan relating to out of turn
promotions, and as such, demotion/
reversion orders of all such police
officers are set aside and they are

' restored to their original positions.

/ 1. Promotions/ upgradations made on

account. of gallantry acts are hit by the
Jjudgments of the Hon’ble apex Court, as
such, all such upgradations/promotions
made on account of gallantry acts or

allegedly as ihey stood fast in the

N
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performance of duties during the waves
of terrorism are not protecied and are hit
by the judgment of the Apex Court,
therefore, all such writ petitions " are
dismissed in the light of para 25 af this
Jjudgment. ’

Cases of Women police officers send for

trainings/courses and allowed promotion
under Standing Order No. 4 of 2014 are

remitted back fo the respondent -

departinent to reconsider their positions

in term of para 27 of this judgment.
Police oﬁfcers nominated for training on
additional seats are considered as not hit
by the judgment of the Hon ’ble Supreme
Couart of Pakistan, and as such, their
writ petitions are allowed and the
imp‘»agned order of reversion/demotion is
set-aside.

Officers  transferred  from  other

provinces and absorbed in Khyber

Pakhtunkhwa Police or tmn.sferred and .

absorbed within the same police force
Jrom other cadre are ,aiso conside}ed fo
be in accordance with law and not hit by
the judgment of the Hon'ble Supreme
Court of Pakistan, the impugned

repatriation orders are thus set aside in

 the light of para 35 of this judgment.

Cases of absorption of Class-IV
e:)xplo yees against the post of Constables
are . disposed of and their. cases are

remitted  back .to the respondent

V2!



department 10 reconsider its decision in / i
accordance with detailed reasons given
in para 37 of this judgment

vil. Contempt of Court cases stand dtsposed
of as the judgment of a larger bench
decided on 09.12.2021 has since been
complied  with vide letter dated
21.04.2022.

VIII.  Writ petitions questioning vires of orders
dated 12.03.2022, 14.04.2022,
21.04.2022 are ;Iispo.s‘cd of considering it

“as a policy decision of the Provincial
Govcrmném, however, their letters 1o the
extent of setting aside the Khyber
Pakhtunkhwa Validation of Standing
Order Act 2005 is set aside, and the
impugned letters are held to have

prospective effect as held in par of

this judgment.
4
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GOVERNMENT OF
KHYBER PAKHTUNKHWA
ESTADLISHMENT DEPARTMENT

Dated Peshowas the Septomber 05, 2022
NOTIFICATION
NO,SOIE-1IEGADL2-4/2022, On ihe recommendiitns of the Deparima !
Scioition Board, in its meeling heid on 19.080.2022 and subsoguent apprees? o
the (hiefl Hinister, Khyber Pakhtunkinvg being Compotent Authorly, the
fokowing Doty Supertendents of Poice (BS-17) are herelyy promaied o (b2
rank of Supcrintendents of Peboe (B5-18), on regular basts, wrh inenndizte
offact ;- :

S P R T e S B A

R A TS TG S e e T T e G i vy
AME OF OFFICERS Uy 1L Sr o 1L EDANAREOF OFREERS iy
TR A e LIPS 8 AT el 2

€L 18 | B lateiag Alvnad i Sf
L M. Noge Jamad Sved ukdhiar Shah

\\-__.._. e - LIS v "W M a
3 L4 Nase Ahvnad L. Saveg Akivar T

{727 Tl MotomeadAyar 128 ¥t Mataenyd toms Ay
25 I Atk 1 - ‘ ) N

g A ateme s oem-

{314 Mar Mdonmad
l 3. ik Sausd Aomao
335 [ e Naew tthan_
7 _ e thozatd Shah
33 TR Shaukot Al 1

brada '

R Sapct ANmag Sanbcada
M. Moshiag Ahtisd o
] 1% Addd Samad '

\25

A Lé. Zia Hassan
M Sotusd Afznl

41| TAr Uuhwenog Krawd
43 ik Srofessh

&L sl el

£5. | e M Farse e, Mohansmad Asi

2. ' ﬂwdﬂca's,mmﬂm,wﬁ-rmmmpmmﬁmfaa
period of one year or till retirement, whichever Is earlier, in terms of
Section-6(2) of Khyber Pakhtunkiwra Clvil Servants Act, 1573 read swith
Ride-15(1) of IKiyber Pakhumkhwa Ol Servants {Appoimiment,
Promotion & Transler) Rufles, 1989, :

3, Promotion of the officers stood at Sr. No. 33 to 43 shall be
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GOVERNMENT oF
KHYBER PAKHTUNKHWA
EsTABLISHMENT DEPARTMENT

S -

Posting/transfer orders wil be Issued by Provincial Police

4,
Officer, Khyber Pakhtunkhya,

CHIEF SECRETARY )
GOVERNMENT OF KHYBER PAKHTUNKHWA

Endst. No. & date even,

Copy of above is forwarded to the:-

1. Principai Secretary to Governar, Khyber Pakhtunihwa,
2. Principal Secretary to Chief Minister, Khyber Pakihtunkhwa,
3. Secretary to Gowt. of Khyber Pakhtunkhwa, Home & TAs Department.
4.  Provincial Police Officer, Khyber Pakitunkiwa.
5.  Accountant General, Khyber Pakhtunkhwa,
6.  Capital City Police Officer, Khyber Pakhtunkhwa.
7. All Regional Poilce Officers in Khyber Pakhtunkhwa.
8. Director, information, Khyber Pakhtunkhwa. :
9.  PSO to Chief Secretary, Khyber Pakhtunkhwa
10. PS to Chief Secretary, Khyber Pakhitunkhwd | PA
11. PS to Secretary Estabiishment/PS to SS(EVSS (Reg)
~ AS(HRD)DS(E ¥SOIE Hi) Establishment Department. o
12. PS to Secretary (Admn.¥D S{ANSO(Secre)) Director Protocolf Esta .
" Officer/ACSO CypherDeputy Director (IT) Adminisiration Department,
Khyber Pakhtunkhwa.
13. Officers concerned. ,
14. Manager, Govt. Printing Press Peshawar. 7y ~
- SECTI@N OFFICER (ESTT-I)
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BEFORE THE PROV[SCIAL POLICE OFFICER , KHYBER PAKHTUNKHWA.

2

12b
-~

Subject: IMI’LEMI%INTATION OF DECISION OF THE HON’BLE PESHAWAR
HIGH COURT, PESHAWAR IN W.P NO. 1587-P/2022 AND OTHERS,

PASSED ON 29.08.2023 WITHDRAWAL OF ORDER NO. 598/LEGAL/E-

I DATED 16 03.2023

Hon'ble Sir,

ltis most'respectfiéllly stated that:-

1. The undersigned \zvas recruited as Constable on 15.02.1982. [ qualified Lower Course in

1987. That, 1 wasé declared all round best Cadet in the Intermediate College Course in

1997.

o]

That, being Cadet%, I was posted at PTC Hangu as Cadet Law Instructor under Standing

Order No. 11/ 198? validated by the Provincial Assembly under “ Validation of Standing

Order act 2005 (KP Act No. IV of 2005)”

3. After successful §completion of mandatory tenure and obtaining three consecutive -

category “A”, A.C.Rs, [ was confirmed in the rank of ASI and brought on promotion list

“E”
.

4. After that 1 was pi}omoted as DSP (BS-17) in 2013 on the basis of best pecfomace and in

the normal course of promotion procedure.

}Jv

According to Final Seniority List of DSsP of Khyber Paklitunkhwa Police issued, vide

Order No. 1594/SE-I, dated 05.08.2022, by the W/IGP KP , name of the undersigned

was appeared at S;eriai No. 34, below the name DSP Saleem Aman Ullah and the above

the name of DSP :Iftikhar Shah. Copy of Seniority List is attached.

— 6. That, a departmeﬁtal Selection Board was held on 19.08.2022, which was subsequently
approved by the by the Honorable Chief Minister Khyber Pakhtunkhwa under which 46

DSsP were prombted to the rank of Superintendent of Police (BS-18) on regular basis
vide Notiﬁcation§ No. 8.0 (E-)E&AD/2-4/2022. The name of the applicant was not

included on the pirett:xt of out of turn promotion and absorption in Khyber Pakhtunkhwa

Police from other Provinces/Departments despite the Officer Junior to the applicant and

appeared after thé name of the applicant in the Seniority list were promoted. However, it

was also notified i :in the Jast mentioned notification that promotion of the apphcant shall

be subject to the deuslon of Superior Judiciary.
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7. That on 29.08.2023 all petitions pending before the Honorable Peshawar High Court,
Peshawar on this issue were decided through a consolidated J udgxhent in which the
applicant being the petitioner, has been declared lawful, as pef law, rules and order and
it was clearly declared the cadet instructor are not hit by the judgment of the Honorable
Supreme Court of Pakistan. Para 44 (1) of the operative part of judgment ibide is

reproduced below.

(I) “The police officers who were declared as Cadet and Cadet
instructors pursuant to the provisions of the the Police Rules,
standing order No. 7 of 2003 and duly protected under the Khyber
Pakhtunkhwa validation of Standing Order Act 2005 and CHater
13.7 A and 13.7 B of the Police Rules, they. are not hit by the
~judgment of the Hon’ble Supreme COUrt of Pakistan relating to out
of turn promotions and as such, demotion/reversion order of all such
Police Officers are set aside and thcy are restored to their original
positions.”

8. The undersigned was at the verge of retirement and got retired on superannuation on
29.03.2023 in the rank of DSP (BS-17) without promotion to next rank.

9. Since all orders regarding demotion or reversion of seniority of the applicant have been
set aside by the Hon’ble Peshawar High Court, Peshawar, therefore, the;undersign_ed
was and is entitled for promotion with his 'coileagucs who got promoted on 05.09.2022.

- 10. 1t is humbly requested that name of the applicant may be considered for promotion to

the rank of Superintendent of Police (BS-18), with his colleagues from 05.09.2022 as

proforma promotion. '

Thanking you in anticipation.

ABDUR RASHEED
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