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Hospital Director, Khyber Teaching Hospital, Peshawar.
Medical Supcerintendent, Khyber Teaching Hospital, Peshawar.
Director Finance, Khyber Teaching Hospital, Peshawar.
Director General Health, KPK, Peshawar.
Secretary Health Department, Khyber Pakhtunkhwa, Peshawar.,
..................................................................... (Respondents)
Arbab Saiful Kamal, For appellant
Mr. Asif Masood Ali Shah, For respondents
Deputy District Attorney
Date of Institution..................... 23.08.2017
Date of Tlearing...........ooo . 20.12.2023
Date of Dectsion....oooenn 20.12.2023

JUDGEMENT

FAREEHA PAUL, MEMBER (E): The scrvice appeal in hand has

been instituted under Scction 4 of the Khyber Pakhtunkhwa Service
Tribunal Act, 1974 against the order dated 08.06.2017 whereby respondent
No. T rejected the representation dated 25.04.2017 of the appellant for
relcase of his monthly salarics alongwith all scervices benefits with effect
from 08.05.2003 1il1 03.12.2013 i.c date of reinstatement of the appellant. It
has been prayed that on acceptance of the appcal, the impugned order dated

08.06.2017 might be set aside and the appellant be allowed monthly salaries
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w.e.f. 08.05.2003 till 03.12.2013 1.¢ the date of his reinstatement with all

scrvice benefits.

2. Bricel facts of the case, as given in the memorandum of appeal, are
that the appellant was working as Ward ()rdcr‘ly in  Khyber Teaching
Hospital, Peshawar since 1988. FHe was suspended by respondent No. 2 vide
order dated 08.05.2003 on account of involvement in criminal casc. He was
falscly implicated and was later on acquitted [rom the case by the competent
court of law vide order/judgment dated 20.06.2012. After acquittal, the
appellant was reinstated into his scrvice by respondent No.2 vide order
dated 03.12.2013 but no order regarding back benefits i.c. salaries, seniority,
increments cle was made, which badly alfected his legitimate rights. He
preferred representation dated 19.12.2013 for allowing back benefits/salaries
but in-spite ol dircction of the hon’ble Peshawar High Court for deciding the
application according to law and rules, the same was not decided. The
appellant pursued the matter by moving applications dated 25.02.2014 and
25.04.2017 for allowing the back bencefits/salarics but the respondents
turned a deaf car towards his gricvance. Representation dated 25.04.2017
before respondent No.l was rejected on 08.06.2017, copy of which was

received by the appellant from the office of respondent No. 1 on 25.07.2017;

hence, the instant scrvice appeal.

3. Respondents were put on notice who submitted their reply/comments
on the appcal. We heard the learned counsel for the appellant as well as the
learned Deputy District Attorney for the respondents and perused the case

file with connccted documents in detail. J_—



4. Learned counscl for the appellant, after presenting the case in detail,
argucd that the appellant was [alscly implicated in a criminal casc and was
later acquitted by the court of law. 11e further argued that from the date of

FIR till acquittal of the appellant, he remained behind the bar. Learned

counsel contended that under the rules, the appellant had the legitimate right
to receive his sataries during the period of his suspension and that basic
rights of the appellant were guaranteed by the Constitution of Pakistan but
the same had been denied to him. He requested that the appeal might be

accepted as prayed for.

5. Lcamccl Deputy District Attorney, while rebutting the arguments of
lcarncd counsel for the appellant, argucd that the impugned order was issued
on 08.06.2017 whereas the instant appeal had been filed on 22.08.2017
which was time barred. He argued that the appellant was a habitual offender
and abscntce. e further argued that the Hon’bnle  Peshawar High Court
directed to consider the case of the appellant for back benefits according to
law and rules and hence his case was considered by the Board of Governors
of the institution, but being an autonomous body, they had not adopted the
Fundamental Rules of the government, therefore, he was not allowed the
salary and other benefits of the period he remained under suspension. He

requested that the appeal might be dismissed.

6. From the arguments and record, presented before us, it transpires that
the appellant, while serving as Ward Orderly in the Khyber Teaching
Hospital, Pcshawar was involved in a criminal case vide FIR dated

24.03.2003. llc was placed under suspension vide an office order dated

/



08.05.2003 issucd by the Medical Superintendent of the hospital. The
appellant remained behind the bar and was later on acquitted by the
honorable 1ahore tligh Court vide its judgment dated 20.06.2012. Through
an office order dated 03.12.2013 of the Mcedical Superintendent, Khyber
Teaching Hospital, Peshawar, he was reinstated in service, with immediate
cflect but the back benefit of service were not allowed to him, against which
he preferred a writ petition before the honorable Peshawar High Court,
which was decided vide order dated 11.02.2014 on the conflirmation by the
Icarned counscel for the respondents that the application preferred by the
appcllant would be decided according to the law and rules. Record produced
by the appellant shows that through a letter dated 08.06.2017 of the Hospital
Director, Khyber Teaching Hospital, request of the appellant was regretted
on the ground that by that time the KTl has become an autonomous
institution and hence any opinion ol the Law Department that the appellant
was cntitled o back benefits was not binding on them. Moreover, according
to the same lctter the institution had not adopted the I'undamentals Rules of

the government.

7. ‘There is no dispute on the fact that the appellant is a civil servant and
the same has been admitted by the Director General Health Services,
Khyber Pakhtunkhwa also in his letter dated 27.03.2015 addressed to the
Sceretary to Government of Khyber Pakhtunkhwa, ealth Department. It is
strange Lo note that the Hospital Dircctor and Board of Governors of the
Khyber Teaching [Hospital did not realize this fact and straightaway refused
the back benefits to the appellant on the ground that they are not bound to

accept the opinion of Law Department which indirectly meant that they



i

rcjected the opinion given by the Provincial Government. They should have
kept in view the status of the appellant as civil servant, on whom
F'undamental Rule 53 (b) was applicable under which he was entitled to full
amount of his salary and all other benefits and facilities provided to him
under the terms of his service, during the period of suspension . ‘There is no
question whether the institution and its board has adopted the 'undamental
Rules or not; they are meant for civil servants and the appellant, being a

civil servant, has to be treated under these rules.

8. In view of above, the appeal in hand is allowed as prayed for. Cost

shall follow the event. Consign.

9. Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal this 20" day of December, 2023.

(RASHIDA BANO)
Member (J)

*lazle Subhan, P.S*
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20" Dec. 2023 01, Arbab Saiful Kamal, Advocate for the appellant present,
Mr. Asil’ Masood Ali Shah, Deputy District Attorney for the

respondents present. Arguments heard and record perused.

02, Vide our detatled judgment consisting of 05 pages, the
appeal in hand is allowed as prayed for. Cost shall follow the

cvents. Consign. .

(3. Pronounced in open court in Peshawar and given under
: _ . it
our hands and seal of the Tribunal on this 20" day of

December, 2023.

(FARVLTIA PA( (RASHIDA BANO)

Member (1) Member (J)

-

*azal Subhan 1’S*



