BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 329/2019

Date of Institution ... 20.02.2019
Date of Decision ... 05.01.2022

© Jan AzamKhan S/o Pir Badshah R/o Chambai, Kohat, Ex-Consfablé No. 610, Police

line, Kohat. (Appellant)
VERSUS
Provincial Police, Officer, Khyber Pakhtunkhwa, Peshawar and two others.
(Respondents)
Naila Jan, ,
Advocate ' L For Appellant .
Muhammad Adeel Butt,
Additional Advocate General e For respondents
AHMAD SULTAN TAREEN CHAIRMAN
ATIQ-UR-REHMA AZIR MEMBER (EXECUTIVE)
JUDGMENT .
ATIQ-UR-REHMAN WAZIR MEMBER (E):- - Brief facts of the

case are that the appellant joined Police Department in 2006. During the course
“of his service, the appellant was proceeded against on thé chargeé of absence
and was ultimately remoyed'ffom service vide order dated 27-01-2010. Feeling
aggrieved, the appellant filed departmental appeal, which was not responded,
hence the appellant ﬁled Service Appeal No. 1381/2017, which waé decided by
this Tribunal vide judgment dated 19-09-2018 with direction to the respondents
to consider debartmental appeal of the appellant as pending and to decide it
through a speaking order within a period of three months. The departmental
lappeal of the appellant waS'rejectéd vide order dated 16-01-2019, hence the
instant servicé appéél with prayers that fhe impugned order rhay be set aside and

the appellant may be re-instated in service with all back benefits.




ot

02.‘ Leaned counsel for the appellant has contended that absence of the
appellant was not Willful but due to illness of his brother at Dubai, for which the
appellant requested for ex-Pakistan leave, which was delayed but the appellant
was required to move to Dubai in order to look after his ailing brother; that the
appellant was not re-instated into service after remand of the case to respondents
and his appeal was dismissed in an illegal manner; that absence of the appellant
was treated as leave without pay, hence there was no ground available for
respondents to remove him from service; that in the impugned order previous

issues have alse been reflected, for which the appellant was already penalized.

03. Learned Additional Advocate General for the respondents has contended
that the appellant during his two years serVice, willfully absented himself from
lawful duty with effect from 17-08-2008 to 21-03-2009; that the appellant was
proceeded departmentally and while taking a lenient view awarded him. minor
of censure vide order dated 09-07-2009; that the appellant had not move
any application for ex-Pakistan leave and proceeded abroad without leave or
NOC; that the appellant already admitted his guilt of proceeding abroad without
permission of the competent authority; that departmental appeal of the appellant
was examined and the appellant was afforded opportunity to defend his cause
but the éppellant badly failed to prove his innocence; that the appellant was
issued proper charge sheet/statement of allegation, which were served at his
home address; that father of the appellant admitted that his son has gone abroad
and is no more interested in police job; that the appellant was called in person
and he- himself admitted that he had gone abroad without permissien;-that during
short span of his service, the appellant once absented himself from sefvice for the
period of seven months and again for seven months till conclusion of ‘the ‘inquiry
conducted against him; thaf his absence period was treated as leave without pay

on the well established principle of no work no pay:-

04. We have heard learned counsel for the parties and have perused the

record.



05. . Record reveals that earlier the appellant was proceeded-against properly
in accordance with law and was dismissed from service 27-01-2010. The service
tribunal in his service appeal No 1381/2017 decided on 19-09-2018 condoned the
| limitation on the ground‘ that his dismissal order was passed with retrospective
effect. The appellant was afforded another opportunity to defend his cause by-
treating his service appeal as departmental appeal, where the appellant admitted
the fact, that he had gone to Dubai without permission and without obtaining
Noc. In é situat_ion; his departmental appeal was rejeé:ted and no relief was

granted to him.

06. In his instant service appeal, the appellant again admitted that he had
gone to Dubai for quite longer time and that too without obtaining permission
from the competent authorfty. In a situation, we did not notice any irregularity in
the proceeding conducted against the appellant, hence does not warrant any
interference. As sequel to above, we are constrained to dismiss the instant appeal

~ with no orders as to costs. File be consigned to record room.

ANNOUNCED
05.01.2022 -
(AHMAD SULTAN TAREEN) (MR-REHMAN WAZIR)

CHAIRMAN MEMBER (E)
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- 05.01.2022

Learned counsel for the appellant present. Mr. Muhammad Adeel

Butt, Additional Advocate General for the respondents present. Arguments

heard and record perused.

Vide our detailed judgment of today, séparately placed on file, we

“are constrained to dismiss the instant appeal with no orders as to costs.

File be consigned to record room.

ANNOUNCED
05.01.2022

) —

(AHMADSULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
* CHAIRMAN MEMBER (E)



23.12.2021

Counsel for the appellant and Mr. Muhammad Adeel

‘Butt, Addl. AG alongwith Arif Saleem, Steno for the

respondents present. _
Arguments heard. To come up for order on
05.01.2022 before the D.B.

PO

(Atig-ur-Rehman Wazir) A C%p/

Member(E)

W '),
n-



- 12.02.2021 - ; x\ None for the appellant present. Adl: AG alongW1th Mr.

Anf Saleem Steno for respondents present.

Arguments could not be heard due to general strike of

the Bar.

Adjourned: to 07.05.2021 for arguments before D.B.

"

(Mian Muhammad) " (Muhamma
Member (E) Member(J)
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09.06.2021 Nemo for appellant.

A Kabir Ullah Khattak learned Additional Advocate General
alongwith Ishaq Gul D.S.P (Legal) for respondents present.

‘The last date was adjourned due to Note Reader. Notice be
given to appellant his counsel for the next date. To come up for
arguments on 23.12.2021 before D.B. |

CJ. .
(Rozina Rehman) . ChaM

Member (J)

| V&d(%\/\ "ld@@\ﬁ\ﬁﬁ[l 3:73\
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18.09.2020 ' Counsel for appellant present.

| Mr. Kabirullah Khattak learned Additional Advocate' _

«  General for respondents present.

Former requests for adjournment. Adjourned. To

come up for arguments on 20.11.2020 before D.B.

| (Atig-ur-Rehman Wazir) (Rozina Rehman)
Member(E) Member (J)

20.11.2020 Appellant present through counsel.

;'."\ | Kabir Ullah Khattak. learned Additional Advocate General
alongwith Arif Salim Sté'ﬁbgrapher for respondents present..

A request for adjournment was made as issue involved in
the present case is pending before Larger Bench. Adjourned.

To come up for arguments on 12.02.2021 before D.B.

Wé/\ : '

(Atiq ur Rehman Wazir) (Rozina Rehman)
Member (E) _ Member (J)




1 01.04.2020  Due to public holiday on account of COVID-19, the case is

adjourned to 11.06.2020 for same as before. ..
;ea@ i .

\ S
11.06.2020 * Appellant alongwith counsel and Mr. Kabirullah Khattak,
- - Additional AG for the respondents present. Learned counsel . -

for the appellant seeks adjournment. Adjourned to

21.08.20 - |
Mk~

(Mian Muhamirfad) (M. Amin Khan Kundi)
Member ' Member

r arguments before D.B.

- 21.08.2020 Due to summer vacation case to come up for the

=19

¢ | same on 18.09.2020 before D.B.



27.09.201.9" Learned coUnséI for the appellant present. Mr. Kabirullah
o Khattak Ieamed Additional Advocate General alongwith Mr. Bi!al.
Ahmed ‘Head CoriAstabiAe fbr the respondents present. Learned counsel

for the appellant seeké adjournment. Adjourned. To come up for

arguments oh 15.11.2019 before D.B.

o

%(Husséi Shah) | - -(M.A.min Khan Kundi)

Member Member
15.11.2019 - Appellant alongwith counsel and Mr. Riaz Ahmad =

* Paindakheil, Assistant AG for the respondents present. Learned
counsel for the appella'nt‘. requested for adjournment. Adjourned to

14.01.2020 for arguments before D.B.

(Ah:nﬂl:lassan) - (M. Amin Khan Kundi)
- Member Member
114.01.2020 Due to general strike on the call of Khyber PakhtunkhwaA

- Bar Council, learned counsel for the appellant is not available
. [V .

" . . TR ' o
"\ today. Mr. Ziaullah, Deputy District Attorney alongwith Mr. Arif

Saleem, ASlI for the respondents present. Adjourned'to

27.02.2020 for arguments before D.B.

<
(Ahmafﬁassan) , (M. Ami%Khan Kundi)
Member Member
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15.05.2019 ~ Learned counsel for the appellant aﬁd Mr. Kabir Ullah

Khattak learned Add1t10nal Advocate General alongwith Mufariq
Shah H.C present. Written reply submltted To come up for
rejoinder/arguments on 28.06.2019 before D.B.

Member

28.06.2019 Appellant aloﬁgwith her counsel and Mr. Muhammad Jan,.'
| ‘ VDeputy District Attemey alongwith Mr. Bilal Ahmad, Head Constable - .-\
for the respondents present. Record reveals that the departmental -
~ -appeal of the appellant is not available on record. Repre_sﬁer_ltatilve of
.-thke department is directed to furnish the copy of departmental appeal ..
as well as inquiry record in the next date. Adjourned to 22.08.2019 for‘:_"_;:, o

- record and arguments before D.B.

(HUSgAIN SHAH) (M. AMIN' KHAN KUNDI)

MEMBER © MEMBER

22.08.2019 Learned counsel for the appella‘nt present. MT.
Kablrullah Khattak learned Addltlonal Advocate General
alongw1th Mr. Ishaq Gul DSP for the respondents: present
Learned counsel for the appellant requested - for

‘v adjournment Adjoumed To come up for arguments on

27.09.2019 before D.B.

(Huss%m Shah) (M. Amin Khan Kundi) . -

Member = - Member



19.03.2019 Learned counsel for the appellant present. Preliminary

arguments heard.

The appellant in the last round of litigation obtain order
of this tribunal vide judgment dated 19.09.2018 in service
appeal N0.1381/2017 wherein the Hon’ble tribunal set aside

. the order of the appellate -authority and asked the
concerned authority to decide the departmental appeal of
“the appellant through a speaking order. Accordingly the

. appellate authorityArecons'ideréd the said appeal and was

- dismissed vide order dated 16.01.2019 on the ground of
'héving no merit and badly time barred. Feeling aggrieved

éhe appellant filed revision petition which was rejected on:
"06.02.2019, hence preferred the instant serv:ce appeal on
20.02.2019. .. T

~+ Points raised ne'ed consideration. The appeal is
admitted for regular hearing. Subject to all legal objections. |
S The appeliant is directed to deposit security and process fee o
) ~ within ten (10) days. Thereafter notices be issued to- the
éhf | respondents for written reply/comments To come up for

Fosited 6.08.201¢
sposited written reply/comments on Q6. 9016 before 5.8

SeCL"tty & P’o:‘eqs Fee ) %)f

Membes .

- 18.04.2019 Clerk to cbunsel_for_the appellant present. Written reply
. ' ﬁot submitted. Ishan Gul DSP (Legal) representative of the
1‘¢spondent department absent. He be summoned with

direction to furnish written reply/comments. Adjourn. To

" come up for written reply/comments on 15.05.2019 before

S.B.
\“/
Member
¢ o
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> Form- A
FORM OF ORDER SHEET
. Court of ' ' )
Case No. 325/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 05/03/2%15%?@ The appeal of Mr. Jan Azam resubmgt{tg%oday by Naila Jan
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
STRAR S/3/14
7. ul 03,’ g This case is entrusted to S. Bench for preliminary hearmg_to be

e

put up there on _{ %l ez [1g

W

CHAIRMAN
N
s
..

RES
A

.
i
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B
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The appeal of Mr. Jan Azam Khan Ex-Constable N. 610 Police Line Koha'f received today by

i.e. on 20.02.2019 is ihco'mplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

Annexures-A, F & G of the appeal are missing.

V,{ Copy of removal order dated 16.10.2009 mentioned in the memo of appeal is not'

/ attached with the appeal which may be placed on it.

Copies of order dated 27.01.2010, 02,12,2016 and 13.11.2017 mentioned in prayer of -

the memo of appeal are not attached with the appeal which may be placed on it.

. 396

Dt. 28 Z 2 /2019 \

REGISTRAR -0 | >-{ 1 q
SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA

v PESHAWAR.

/ST,

N

Naila Jan Adv. Peshawar. éﬂ’




BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

SA_ 32X 19019

Jan Azam
VERSUS
Provincial Police, Officer Khyber Pakhtunkhwa and
others
INDEX
S#| Description of Documents Annex | Pages
1. | Grounds of Appeal. 1-6
2. | Affidavit. . 7
3. | Addresses of Parties. 8
4. | Copy of order of removal dated “A” 9
16/10/2009
5. {Copy of Judgment dated “B” 10-13
19/09/2018 .
6. |Copy of appellate order “«C 14-15 /
16/01/2019
7. Copy of the petltlon and order ‘D’ & “E” | 16-19
B Qs 7
&)
B[0N)]

Dated: 20/02/2019

Through \
NAILA\JAN

- Advocate, High Court
Peshawar.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

294 Rt
S-A - /2019 » Diary Nu!% |

Dated.&'i%'l/?

- Jan Azam Khan S/O Pir Badshah R/O Chambai,
Kohat, Ex-Constable No.610, Police line, Kohat.

(Appellan?d)
VERSUS

. 1. Provincial Police, Officer, Khyber
Pakhtunkhwa, Peshawar

2. Regional Police officer Kohat Region Kohat.
3. District Police officer Kohat.

(Respondents).

APPEAL  USS 4 OF THE KHYBER

$izv- 1974 AGAINST OB NO. 93 DATED 27/01/2010 OF

24 5,\ \q B.NO. 1 WHEREBY APPELLANT WAS REMOVED

o5  FROM SERVICE WITH EFFECT FROM 16/10/2009

2o OR_OFFICE ORDER NO.14143/EC _DATED

22 02/12/2016 OF THE RESPONDENT.NO.2

*2  WHEREBY REPRESENTATION OF APPELLANT

v 8 WAS REJECTED OR __ OFFICE _ ORDER

g §  NO.S/7266/17 DATED _ 13/11/2017 WHEREBY

2 & REVISION PETITION OF APPELLANT WAS
= <. FILED FOR NO LEGAL REASON

PRAYERS:-

ON ACCEPTANCE OF THE INSTANT APPEAL
THE IMPUGNED ORDERS DATED 27-01-2010,




02:12-2016,  13-11-2017 and  order _ dated

16/01/2019 and 06/02/2019 MAY KINDLY BE SET
ASIDE AND THE APPELLANT MAY KINDLY

BE REINSTATED INTO SERVICE WITH ALL

BACK BENEFITS.

) Respectfully Sheweth,

The appellant submits as under:-

1. That ~appellant was appointed as
constable in Police department on

02/06/2006.

2. That since his appdintment till his
remoyal from services, the appellant
performed his duty to best of his ’ability :
and has ‘not given any chance of

displeasure his superiors.

3. That the »appellant was removed from
services on the score of absence from duty

- but such absence was not deliberate and
illegal but the appellant moved
application for Ex-Pakistan leave as his
brother was ill and wés under treatment

in Dubai, so was under dire' need of

appellant services. (Copy of order of




B

removal dated 16/10/2009 is annexed as

annexure “A”)

V. 4. That the appellant moved departmental

~appeal to the RPO who rejected the same

~ on the ground of limitation.

5. That  the ~appellant = moved/preferred

services appeal to the humble Service
Tribunal Khyber Pakhtunkhwa which
remanded the case to the Hon’ble RPO for B
decision on merits as void order cannot be
dismissed on the ground of limitation as
there is no limitation against void order.
(Copy of Jﬁdgment ‘dated 19/09/2018 is

annexed as annexure “B”)

6. That after femanded of the case, the
learned RPO without reinstating the
) appéllant into servicé again dismissed the
Departmental appeal of the appellant on
the merits as well as limitation. (Copy of
‘appelléte order 16/01/2019 is annexed as

annexure “C”)

-7. That feeling aggrieved the appéllant filed
revision petition which was rejected vide

order dated 06/02/2019. (Copy of the




petition and order is annexed as annexure

“D & E”)

8. That feeling aggrieved from the above
orders. The appellant having no other
remedy filling the appeal inter alia on the

| following grounds:-
GROUNDS:- |
- AThat the absence was not deliberate but was
 due to the illness of his brother at Dubai for
- which fhe éppellant moved Ex-Pakistan leave
but thé appellant' _ha'd' to leave for Dubai due to

illness of his brother..

»B.That»the appellant has not been treated in
acvcor'dance with law and Rules and was
- subjected to discrimination hence violation of
Article 4 and 25 of the constitution of Islamic
| Republic of Pakistan 1973. |

C.That the appellant was not reinstated into
service after remand of the case to RPO Kohat
- and his appeal was dismissed in an illegal

manner.

D.That no chance of personal hearing/defense has
‘been provided to the appellant further the
appellant has not been provided opportunity of




9,

fair trial as guaranteed by Article 10-A of the
Constitution of Islamic Republic of Pakistan

1973.

E.That the absence was treated as leave without

pay so there was no ground available to the
RPO for dismissing his appeal because the

absence was regularized.

F.That in the impugned order previous issue was

also mentioned for which minor punishment of
censure was imposed upon the appellant, but
such findings are not according to facts of the
case as in this period, the five days i.e. from
17/08/2008, the appellant remained with
injured constable Amal Gul No.500 and from
dated 22/08/2008 to 21/03/2009, the appellant
was ill and was treated in Hospital. [:Cﬁw
AerTdtion ¢ @ (Eptd) @
SafexaT F2)

G.That similar placed employees namely Qasim

No.52/702, Asif C No0.1084/1250, Adeel Ahmad
C No0.39.63, Abdur Rehman 1114/1116 Farooq,
989 Javed were reinstated by the Tribunal as
well as by Department and are serving the

Department so no discriminating treated be

given to appellant. (Copyrorrdsiy Jow UEacd)ng)

o)
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It is, t]ierefore, most humbly prayed that on

acceptance of the instant appeal the impugned
orders dated 27-01-2010, 02-12-2016, 13-11-2017

- and order dated 16/01/2019 and 06/02/2019 may
kindly be set aside and the appellant ma y kindly

be reinstated into service with all back benefits.

Any other relief not specifically asked for
may also graciously be extended in favour of the

appellant in the circumstances of the case.

Dated: 20/02/2019

NOTE:-

Through N
- NAILA JA

Advocate, High Court
Peshawar. ’

~ No such like appeal for the same appellant,

upon the same subject matter has earlier been

filed by me, prior to the instant one, before this

Hon’ble Tribunal.




D) .
BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

SA /2019

- Jan Azam

VERSUS

| Prov1n01al Police, Officer Khyber Pakhtunkhwa and
. - others

~ AFFIDAVIT

1, Jan Azam Khan S/O Pir Badshah R/O Chambai, Kohat,
Ex-Constable No.610, Police line, Kohat, do hereby
Asolemnly affirm. and declare that all the contents of the
accompamed appeal are true and correct to the best of my '

knowledge and belief and nothing has been concealed or

- _Withheld from this Hon’ble Tribunal.

Identified By;

NAILAJAN e
Advocate High Court | L > O(E\A%’ .
Peshawar. o | L UBRye

- | ~ - - Lt
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~ Dated: 20/02/2019

*)

BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

S.A /2019

Jan Azam

VERSUS

Provincial Police, Officer Khyber Pakhtunkhwa and
others

ADDRESSES OF PARTIES

APPELLANT.

Jan Azam Khan S/O Pir Badshah R/O Chambai,
Kohat, Ex-Constable No.610, Police line, Kohat.

'RESPONDENTS

1. Provincial Police, Officer Khyber Pakhtunkhwa, |
~ Peshawar

2. Regional Police officer Kohat Region Kohat.

3. District Police officer Kohat,

- Through

NAILA JAN

Advocate, High Court
- Peshawar.
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B A‘I‘his» lofr.def

is. passed on departmental enquiry ugainst

610. He was charged to the effect 'tb'at whil(:.
posted at Police Lines Kohat he absenteqd himself w.e.f. 16.10.2009, tilf to.

. 'Cbnstable 'Jan. Azam o.

date with out any leave or permission

t, make any arr.val report at’ Police Lines Kohat nor -
¢ attended the enquiry proceedings. ' o
In view of the above, no other option is left exc

CpL'to proceed . '. - .:‘ ff‘.
against Constable' Jan Azam No. 610 Ex-

parte under the NWF] Removal

Sir_xcc by remgx;r;ing .ab.scr;t frorr; duty .withou_t ‘leave or
g , _ permission he has proved Himéelf '.aé inél’ﬁcicnt,, in disciplined, guilty of
- department, therelore, in
of thc: NWFp Remc)va:l From,
stable Jun Azam No. 610 s

.. misconduct and a mere burden on the Police

 exercise of the powers conferred by Section 3
Service (Special Powers) O'fdinénéc :iOOO, Con
rembved from service w.e.f. 16.10.2009.

BN 93
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SA No.ﬁﬁf_/:ﬂ?
Jan Azam Khan S/0. Pir Badshanh,

R/0 Chambai, Kohat, Ex-Corstable
o No. 610 Pollce Line, Kohat .

........................

Appellant
VERSUS :

Khyber I’.nkl}tukhv:ﬂ
' : o Sorvice Tribannd

District Police Officer, Kohat. Priazy f\’“-—Lé#Q:%—-

- 2. Regional Police Officer, | D;xtéd»tj;Lg-—:gp};

Kohat Region, Kohat.
3. - Provincial Police Offiéer,

KPR Peshawar. o

Respondents

<= >C—'ﬁ>< >EOC=>D<<=>8 :
, APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT,
] 1974 AGAINST OB NO. 93 DATED 27-01-2010 OF
o R. NO. 1 WHEREBY APPELLANT WAS REMOVED
’ | S FROM SERVICE WITH EF|FECT FROM_16-10-2009
“Uor GFFICE ORDER NO. 14143 / EC DATED 02-12-
2016 OF R. NO. 2 WHEREI

BY REPRESENTATION OF -
APPELLANT WAS REJECTED OR OFFICE ORDER NO.
S / 7266 / 1i7 DATED

13-11-2017 WHEREBY
REVISION PETITION OF APPELLANT WAS FILED
FOR NO LEGAL REASON:

W e — o,
R e SR =T

Al

Respectfulliy Snheweth:

- Short facts giving rise to the present appeal are as under:-

Mat appellant was appointed as Constable on 02-06-2006 and

- served the department to the best of his ability and with devotion

3EGNS-9H-

-posly pUB

That on 13-11-2009, -appellant was served with Charge Sheet and.
- Statement of Allegations that he absented from official duty without

' \.“ ‘.:téq YR ¥ | /
zp- C3 23
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
- PESHAWAR.

Service Appé_al No. 1381/2017

Date of Institution... 11.12.2017

Date of decision... 19.09.20138

Jan Azam Khan S/O Pir Badshah,
R/0 Chambai, Kohat, Ex-Constable,

No. 610 Police Line, Kohat. | ~ ... (Appellant)
Versus
1. District Police Otticer, Kohat and two others. - .... (Respondents)

Mr. Arbab Sail’ Ul Kamal, :
Advocate - : : ... Forappellant.

Mr. Kbairullah Khattak,

Additional Advocate General L For respohdcxils. |
MR. AHMAD FHASSAN, MEMBER
z MR. MUHAMMAD AMIN KHAN KUNDI, ... MEMBER
JUDGMENT

NAV

AHMAD HASSAN, MEMBER:~ Arguments of the learned counsel for

the parties heard and record perused.

. FACTS ‘ o R B e
2. Brief facts of the case are that the appellant was serving as Constable-in Police’ \%‘\

Department. On account of willtul-absence from duty, disciplinary proceedings were
initiated and upon conclusion major penalty of removal from service was imposed on him
w.e.f 16.10.2009.-He filed departmental appeal on 10.02.2010 which was not responded. .

That, on 23.11.2016 the appellant submitted second departmental appeal before



T

.’ . .
‘ : 2
the instant service appeal.

ARGUMENTS

~

3. The Iearned counsel for the "tppellant argued that on the allegltlons of absence

from duty, he was removed from service. Absenu. was not deliber ata. and willful. As his .

brother was ill so he was forced by the circumstances to go abvroad to look ditet him.

Disciplinary proceedings were conducted a%‘ the back. of: the appellant so he was .

‘condemned unheard. Reliance was placed on judgment of this Tribunal dated 05.0?’.2018

i -

‘passed in service appeal no. 562/16, mdgment dated 31.10. 216 in service appeal no. -

1570/1 1, mdgmcnt dated 22 01.2018 service appeal no. 660/17 and 2011 PLC(C.8)990..

4. On the other hand, the learned Additional Advocate Gencr,al argued that all codal

fornialities were observed before passing the impugned order. He was treated according -

o law and rules, hence, there was no illegality in the said order. The, appeal is not

maintainable and be dismissed.

| CONCLUSION.

5. The appellanl in his depatlmmtal appeal dated 10.02.2010 and 13.11.2016 udmiu;cd

\—/V[

——

such, the charge of willful absence from duty- against the appellant had proved beyond
Any shadow of doubt. His departmenlal appeal w'as rejected on the sole ground ol being
time barred. The 1ebpondents failed to carefully analyze the contents of impugned order.

| As the 1mpu},ned order dated 27. 01 7010 was passed with 1etlospcutlvc eflect so 1he same

was void and no limitation runs against a void order. 1t can be safely concluded that his

depm‘tmental'appeal was not decided in accordance with law and rules.

6. Asa sequel to above order of the appellate aulhouty dated 24.11 2016 is set aside.

Resultantly, the depaltmenml appedl of the appellant shall be deemed pendmu Appelate

~naTED

. ttmt he went abroad to 1001\ atter his ailing brother w1thout uettmg Ex-Pakistan leave as-
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(hy from the date of receipt of this judgment. The
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accordingly. Parties

r within a period of three
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* Office of the
Reglonal Police Officer,
=~ Kohat

Ph: #. 0922-9260112 Fax &. 0922-9260114

. *’ 5 o - No, L /EC  dated Kohat the f_.'é?‘;’Z/zozg
Lo P ; _
!
ORDER

) In compliance wuh the Khyber Pakhtunkhwa Service .Tribunal,
Peshawar, judgment dated 19.09.2018, in service appeal No. 1381/2017, this order is

passed on depaﬁmental appeal of Ex- Constable Jan Azam No. 610 (heremafter called
appellant).

e
3

o

2. Short facts arising of the appeal are that the appellant while serving
and posted at Police Lmes Kohat, willfully absented himself from lawful duty w.e.ifom
16.10.2008. Therefore, disc1pl1nary proceedings were initiated against the appeliant,

_ which culmmated lnto hls removal from service wde competent authority order dated
27.01.2010. - S

3. ‘Relevan@ record requisitioned and the appeilén! was called- for
personal hearing in orderly room held on 16.01.2019.

4, The appellant was heard patiently, who Sated / admitted that he
had gone abroad, but failed to advance any plausible explanation to the prolong
absence from service, proceedmg‘ abroad w1thout any lawfut permission and faiiure to
join departmental proceedings, desplte service cf cHa'ge sheet at his home address

and recewed by his father.

5. Record gone through Wthh moucates that the appe! ant was

enrolled-as constable on 02.06. 2006 and during hIS short spas. qf service about two

years, willfully / deliberately absented” himse if ffom duty fof 2 period of aboul 07
" ronths(w.e.f 17.08.2008 to 21.03. 2008) and a minor punishment of censure was
imposed on him, vide order dated 09.07.2006. During his shert service a‘bom 03 yours,
the appellant again willfully absented himself from duty,vs.e.from 16.10. 2009, proceedec
abroad without any kind of leave, permission from the competent authority and also .
failed to adopt legal procedure. Furthermore, for. proceedmg abroad a government
servant is bound under the law / rules to obtain Ex-Pakistan Leave and NOC for
1_..,u"mco of p"mport but record reﬂecté that the appellant did not adopt the .above
sfated procedure and thus reflects indiscipline attitude on the part of the' appeliant. The

appellant also filed thevdepartmental appeal with enormous delay of about 07 years.

Y




s

- With immediate effect and the willful absence

G. Record  further indicates that all codal formalities in. the
departmental proceedings were‘ fulfilled in accordance .with law & rules. The charge

frarbeq- against the a.ppeilant was proved_béyond any shadow of doubt. However, the

fmpugned order dated 27.01.2010 's modified to the extent of “Remtoval from service ‘

period from service is treated. as . . -
unauthorized leave without pay”. ' '

. 7. . As a sequel of abq.vé,' the de‘bar;mental appeal of the appejlant is
devoid of merits, without any subis‘tah'tig:te énd'rbadly ti'm:e;:\jb.a.rre_d. lif{epc_’e,, dismissed on

meritS and limitation as well”

Announced
16.01.2019 a

' Ty 2
No__ > IB-3F 16 | .
R - Copy of above for necessary action to the:-
1. District Police Officer, Kohat -
S Appellanl. :

.......................

Rl

24T A Y A at e O T




G ' Lé ) -, «— A ™
To, . ,

The Inspector General Police (PPO)

KPK Peshawar

SUBJECT: PETITION AGAINST ORDER DATED 16-10-2019
| OF RPO KOHAT WHEREBY DEPARTMENT APPAL
OF APPLICANT AGAINST ORDER DATED 16-10-
2009 OF DPO KOHAT WHEREBY APPLICANT WAS
REMOVED FROM SERVICES WITH
RETROSPECTIVE DATE.

Respectfully Sheweth:

1. That Applicant was appointed as éonstablé in the Depértmént on
| 02-06-2006.
2. That since his appointment till his removal from seﬁices ,the
'Applicant performed his duty to"best of his ability and has not
given any chan;:é of displeasure‘lllis 'superiors . | %b/
3. That the Applicant was rémbyed from services on the score of -
absencg from duty but such-absence was not deliberate and illegal |
but the Applicant moved Applicatiqn for Ex-Pakistan leave as his
brother was ill and was under treaﬁnent in Dubai ,so Wés un dire
need of Applicant services . (order of removal dated 16—10-2009. «i’ 7
4. That the Aﬁplicant moved Department Ap?)eal to the RfO who

- . . . . . Ry i ‘Z‘ ¢ j;ﬁ /J,:.fﬁé
rejected the same on the ground of limitation. .-+ L




ey :

D
5. That the Applicant moved /preferred services appeal to
the humble service tribunal KPK which remanded the
case to the Hon'ble RPO for decision on merits as void
order cannot be dismissed on the ground of limitation

-'as there is no limitation against void order (Service
v
‘Tribunal order dated 09.09.2018 attached?;)

6. That after remand -of the case, the learned RPO without
Reinstating the Applicant into service again dismissed
the Departmental appeal of the Apphcant on the ments

('-'}: p /f ;m\:‘r - 7y 40
as well as limitation ( “’?_, Y, U’

Hence this petition on the grounds: .

- GROUNDS:

A. That the absence was not deliberate but was due to the
iliness of his brother at Dubai for which the Applicant
moved ex-Pakistan leave but the Applicant had to leave

for Dubai due to illness of his brother.

B. That the Applicant was not Reinstated into service after
remand of the case to RPO Kohat and his appeal was

dismissed in an illegal manner.

C. That the absence was treated as leave without pay so
"there was no ground available to the RPO for dismissing

his appeal.

D.That in the impugned order previous issue was also
mentioned for which minor punishment of censure was

imposed upon the Applicant, but such findings are not




)

according to facts of the case as in this period, the five
days i.e from 17.08.2008 to 21.08.2008, the Applicant
remained with injured constable Amal Gul No 500 and
from dated 22.08.2008 to 21.03.2009,. the Applicant
was ill an‘d was treated in hospital (Description of the
Hospital is attached)

E. That similarly placed employees namely Qasim No
52/702, Asif C No. 1084/1250, Adeel Ahmad C No.
39/63, Abdur Rehman 111.@/ F"/rooq, 3’5\%& were
reinstated by the tribunal as well as by Department and
are serving the Department so no discriminating treated

be given to Applicant. (Orders attached)

It is, therefore most humbly prayed that on
-acceptance of this petition, the Applicant be re-
instated in his service, with all back benefits.

Applicant

Dated: 21.01.2019 @ bg
JAN AZAM )
Ex-Constable, Kohat
Constable No 610
Q/ Cell # 0333-9649481
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OI' FICE Qv T IH‘ ',
INSPECTOR Gl ENERAL, or I’OLICI‘I{
KITYBER' PAKIITUNKIIWA ".

Central P()hu Office, Peshawar: ‘1

7 /19, d‘xtul Pc:,,huw:u' tthé /_Qﬂ /2019
7 X .
To: The™RegionalPolice Officer, - P
Kohat : R o
o ¥ . ?‘,
. ‘;P <o o : W
Subject: - APPLY (‘/‘ TION. L
Al » l
i Memo: ‘ . ‘ _ . ‘ ‘. 3
L7 The Compctcnt Authority ha'; C\ammcd ﬂlld filcd ‘the applt(.auon submxtlul b
f o Ex- Consmblc Jan Azam No 610 of Kohat District Police ag'umL the punishment of 1cmoval fron
T
; service awarded by DP()/KO hat vide OB No. 93 dated 27.01.2010 as his, 1c.vmon petition hds alread,
| '4 been processed in CPO and filed being time bﬁmcd for about 07—ycars

| W
The dpphwnl may please bc, mlonmd accordingly, : S

1sp'cctor Gcnuﬁl of Pohce
Khybm Pakhtunki hwa,

Peshawar. STk




QRDER. %
Thé order will dsspose of a deparlmental appeal moved by Ex-FC

. Jan Azam of I<ohat district -against the pumshment order passed by DPO Kohat
o . l “'vide OB No. 93 dated 27 01.2010, whereby he was awardec major punishment -

: of removal from servrce for the alleg"nons prolonged absence from official duty
w1thout any przor permlssron or !eave '

" He preferred an appeal to the undersrgned upon which comments
. were obtamed from DPO Kohat and his servrce record was peruseo

| have gone mrough 1he avatlab!e record and came to the -
: conciusron that the a!legatlons leveled 2gainst the appeiiant are pftoved and the
puntshment order passed bv DFEO Kohat is correct. Hence, appea! heing bHacly
umeubarred about O?-years is hereby. rejected

] OrderAnnounced
LN ‘T 24.11 2016 '

o o R - (AWAL KHAN)
o ISR S . Regional Police Officer,
. S 2y "Kohat Region.
. o >
NO\ ///;5 ) £C. dated Kohal the_ &) = J= ;2016

\ v : . Copy.to the District- Polnce Offrcer Kohal for mformalron ancl
inform the concemed Ex FC.. AR

R S (AWAL KHAN)
) , _Regional Police O‘ﬁccr
L ’ _ : ’ L A Kohat Reg|0n
b | , 7

MM/?

-
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- OFFICE OF TIIE
INSPECTOR GENERAL OF POLICI
CKHYBER PAKHTUNKITWA '
¢ ENTRAL POLICE OFRICE,
7L SHAWAR,

Nn 8 702 Lé '_‘ N7, dated Peshawar the Z} /_L/’U]?

To t . The Regional Police Officer,
. IKohat Region, Kohat.

subject: APPEAL (KX-FC JAN AZAM NQ. 610)
Meéna

Ix-Constable Jun Azam No. 610 ol District Police Kohat had submitted appeal to

-~ the Worthy nspector General of Police, Khyber Pakhtunkhwa, Peshawar Tor reinstatement intg
m 1) | / ;

services Tis appeal was processed / examined at Cenral Police Office, Peshawar and filed by the

- ceimpetent awthority being badly time barred for about 07 years.
[Five applicant may please be informed accordingly.
{

\

- : _ | o " _ (ARI>HAII ,\p\[\ \ }[

ALG /7 Lstablishment;
Ior Inspector General of Police,
Khyber Pakhtunkhwa, Peshawar, h

FOANCC B s M A ppealy |‘l‘X;‘\'\'I",\“|I\&Il No 03 dagy
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

Service appeal No. 329/2019

SERVICE TRIBUNAL, PESHAWAR

-

Jan Azam Khan =~ - Appellant
- VERSUS
Provincial Police Officer, S
Khyber Pakhtunkhwa, & other -~ ... "Respondents
R INDEX'

SN Description of dbcumerits Annexure pages
1. | Parawise comments - 01-03
2. | Counter affidavit - " 04
3. | Copy of daily diary & order A&B 05-06
4. | Copy of statement of father of the appellant C 07
5. | Copy of daily diary No. 6

~
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR
Service appeal No. 329/2019
Jan Azam Khan ceiereiee.Appellant
VERSUS
Provincial Police Officer,

Khyber Pakhtunkhwa, & other .orr.... Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS.

Respectively Sheweth:-
Parawise comments are submitted as under:-

Preliminary Objections:-

That the appellant has got no cause of action.

That the appellant has got no locus standi.

That the appeal is not maintainable in the present form. .

That the appellant has not come with clean hands to this Honorable Tribunal.

That the appellant is estopped to file the instant appeal for his own conduct.

" o 2 o0 T

That the appellant while in service had obtained passport without NOC from

* . the department / aUthority and thus made contravention of relevant provision

of Passport Act 1974, ‘

g. That the appellant proceeded abroad without any permission, Ex-Pakistan
Leave and thus violated the Civil Servants Revised Leave Rules 1 981 and
Police Rules and willful absented from lawful duty, hence the appellant is
stopped to file the present appeal for his own conduct.

h. | That the appellant filed a departmental appeal and service appeal after a

laps of about 07 years. Hence, both t‘he appeals are badly time barred.

FACTS:-

1. Pertains to record, hence no comments.

2. Incorrect, the appellant during two years service, willfully absented himself
-from lawful duty w.e.from 17.08.2008 (vide daily diary No. 7. dated
07.08.2008, Police Lines Kohat) to 21.03.2009 (07 months & 65 days). The
appellant was proceeded with departmentally and the competent authority
while taking lenient view awarded him a punishment of censure vide order

dated 09.07.2009. Copies of daily diary and order are annexure A &B.
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Incorrect, the appellant had not moved any application for leave or Ex-
Pakistan Leave and violated the leave rules. The appellant proceeded
abroad without any kind of leave, permission and got passport for the
purpose and also committed an offence under the provisions of Passport Act
1974. The appellant also admitted proceeded abroad in this para of ‘
memorandum of appeal. Therefore, the appellant was proceeded with
departmentally under the rules.

The appellant after return from abroad (about 07 years) moved an appeal
before the reSpondent No. 2. The appeal was _correctly rejectéd by the
departmental appellate authority respondent No. 2.

Pertains to record, however, it is submitted that the order of Honorable
Tribunal is implemented in letter & spirit. ' '

The Honorable Tribunal vide para No. 6 of the judgment set aside order of
the appellate authority dated 24.11.2016 (respondent No. 2). The
departmental appeal of the appellant was deem pending, which was decided
through a speaking order as directed by the Honorable Tribunal. Therefore,
during pendency of appeal no one can be reinstated.

The fevision petition of the appellant was processed and disposed of in
accordance with law & rules.

The appellant is estopped to file the present appeal for his own conduct.

Grounds:-

A

Inoorréct, the appellant had previously absented himself from lawful duty for
07 month & 05 days and awarded rhinor punishment. The appellant again
absented himself w.e.from 17.08.2008 to 21.03.2009 (215 days) till the
finalization- of inquiry and proceeded abroad as admitted by the appellant.
The appellant had not moved any kind of application for leave and thus

* violated the provisions of Passport Act 1974 and Leave Rules as well.

Incorrect,. propér charge sheet and statement of allegations were issued
against the appellant, which were served at his home address and received
by his father Pir Badshah. His father endorsed that his son (Jan Azam) had
gone abroad for livelihood. The statement is annexure C.

Incorrect, there is no provision in law and rules that a person dismissed or

femoved_ from service will be re-instated in service during pendency of his

~ departmental appeal.

Incorrect, the appellant was called and heard in perscn in orderly room by
respondent No. 2 held on 16.01.2019. The appellant admitted that he had

'gone abroad but failed to advance any explanation to the willful- prolong

absence from service and proceedings abroad without any lawful permission.
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Du.rin'g short span of service, the appellant once absented from service for
the period of 07 months & 05 days and again absented for 215 days (till .
the c_onclusion of inquiry). The order passed by the respondent No. 2 dated E

.16.01.2019’is speaking one. Furthermore, ",there is a well-established

pfinciplé that “no work no p_éy”. Therefore, the absence period was tre.ated as’
unauthorized leave. |

Incorrect, the appellént had not filed any appeal / revision against the first -

* punishment order dated 09.07.2009. The appellant during service had willfull

absented himself vide dail_y-diary No. 7 dated 17.08.2008 and reported arrival
on 21.03.2009 vide daily dairy No. 6 Police Lines Kohat. Copy is Annex: D.
Irrelevant, each and'every case has its own facts, cirqumstance and merits.

The appellant duriqg his short span of service i.e two years absented from

E duty for 07‘ months and 05 days and éubsequently proceeded abroad. The

period of absence w.e.from 17.08.2008 till the disposal of departmental
appeal was 215 days.- - ‘

In view of the above, it is submitted that the appeal is contrary to facts and

law / rules, without any substance / merit and badly time barred. Therefore, it is

prayed that the appeal may graciously be dismissed with cost.

?‘,,, Provincial/Police Officer,
Khyber Pakhtunkhwa,

Gndent No. 2) (Resppndent No. 1)

gspondent No. 3)



, & . \ BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR
© Service appeal No. 329/2019

Jan Azam Khan Appellant
VERSUS -
Provincial Police Officer,

Khyber Pakhtunkhwa, & other -~ .. Respohdents'

- COUNTER AFFIDAVIT

We the below mentioned respondents, do hereby solemnly

affirm and declare on oath that contents of parawise comments are correct and

true to the best of .our knowledge and belief. Nothing has been concealed from
this Hon: Tribunal.

€spondent No. 2)

Distric

(Respgpeent No. 3)
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' 'Powers) Ordinance 2000.

./’////7"

‘(‘/f/ 4

ORDER

i
]

This order is passed on the departmental enquiry against Constab.’

Jan Azam No. 610 of thlS District Police under the Removal From

Service (Speéial

Facts of the departmental enquiry are that the above named official was

selected for Elite Course but he had absented himself vide DD No. 7 dated 17/08/2008 and
reported his arrival at Pohce Lines Kohat vide DD No. 6 dated 21/03/2009 without any

leave or permission from the competent authority.

He was served with Charge Sheet and Statement of allegations and DSP/

Legal Kohat was appointed as Enquiry Officer. The Enqulry Officer

conducted prop"é,'.'

departmental enquiry against him and found him gmlty of misconduct and recommended

that his absence period may be treated as leave without pay.

Due to apology of the defaulter official during the course of enquiry,

therefore, the undersigned take a lenient view and his absence period from 17/08/2008 t= -

© 21/03/2009 is treated as leave without pay and awarded a minor punishment of Censure.

His f)ay is released.

Fel
@ - z -

OB No.
Dated

12009

No.3R3 & -3 F fhdated Kohat the __ 67 / F /2009

Copy’ to OASI, SRC, Reader and Pay Officer for informa

action.

1
Dy Supeﬁn‘i ndent

of Pciice Legal
Kohat

A

tion and necessary -
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