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Order or other proceedings with signature of judgeS.No.

31 2

The appeal of Eng. Muhammad Naeem presented today by Mr. 

Khaled Rehman Advocate may be entered in the Institution Register and 

put up to the Worthy Chairman for proper on^er please.

19/03/20191-

RraSTRAR^

This case is entrusted to S. Bench for preliminary hearing to be2-
put up there on

/Pi/A2-^
& ^ CHAIRMA

>1
Appellant in person present and submitted an 

a pplication for withdrawal of the instant appeal with the 

permission to file a fresh one in order to challenge the 

impugned appellate order. Application is allowed and the 

present service appeal is herby dismissed as withdrawn, 

b o order as to costs. File be consigned to the record

20.03.2019

room.

• (Hussain Shah) 
Member i

AIFNOUNCED.
20.03.2019
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2019

Oiavy Nfi. ^-5~/

Engr. Muhammad Naeem
Executive Engineer XEN (BPS-17) OPS 
Office of the Chief Engineer (South) 
Kababian, Warsak Road, Peshawar........

Dated

Annellant

Versus

The Govt, of Khyber Pakhtunkhwa
through Chief Secretary, 
Civil Secretariat, Peshawar

2. The Secretary
to Govt, of Khyber Pakhtunkhwa 
Irrigation Department,
Civil Secretariat, Peshawar.

The Chief Engineer (South)
Irrigation Department,
Kababian, Warsak Road, Peshawar.

4. Engr. IVliihammad Saiiad
XEN (OPS)
Swabi Irrigation Division No.l, Swabi Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE 

IMPUGNED ORDER DATED 23.11.2018 OF RESPONDENT N0.2

WHEREBY HE CANCELLED/WTTHDREW EARLIER TRANSFER

ORDER DATED 13.11.2018 AGAINST WHICH PREFERRED

DEPARTMENTAL REPRESENTATION THROUGH PROPER CHANNEL

ON 07.12.2018 TO RESPONDENT NO.l BUT THE SAME WAS NOT

DISPOSED OF WITHIN STATUTORY PERIOD OF 90 DAYS.

PRAYER:

On acceptance of the instant appeal, the impugned Notitlcation dated

23.11.2018 may graciously be set aside and by restoring 'orderfNotification dated

13.11.2018 the appellant may be allowed to perform his duties at Swabi as XEN 

Irrigation Division No.l, Swabi.

Respectfully Sheweth,
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^''ae/A qu'/'/nr// r-f6o tn //i/<aUx'al are aA im//op:

That appellant holds Domicile of District Mardan. He is serving Assistant 

Engineer (BPS-17) XEN (OPS) in the Respondent Department and he is 

one of the senior Officers of the Department. It is pertinent to submit here 

that vide Notification dated 01.04.2016 {Annex\-Ps) the Appellant was 

transferred and posted as Technical Officer OPS at the office of Respondent 

No.3 where he started performing his duties to the entire satisfaction of 

high-ups and in the best interest of the Department.

1.

That while performing duties against post XEN (OPS), appellant was 

transferred and posted as Executive Engineer Swabi Irrigation Division 

No.l (OPS) vide Notification dated 13.11.2018 {Annex\-W) and one 

namely Engr. Muhammad Sajjad holding the same post on OPS basis was 

transferred to the place of appellant/office of Respondent No.3. It is 

important to add here that Appellant is going to retire on attaining the age 

superannuation on 03.08.2019 vide letter dated 12.11.2018 {Annex\-C).

2.

That pursuant to the Notification ibid, appellant relinquished the charge 

vide letter dated 13.11.2018 (Annexi-D) and also submitted Charge 

Assumption Report vide letter dated 15.11.2018 (H//«ex:-E). However, to_ 

the utter surprise and dismay of the appellant just after 9/10 days of the 

issuance of the transfer Notification ibid, the Respondent No.2 vide 

Impugned Notification dated 23.11.2018 {Annex'.-¥) withdrew/cancelled 

the transfer Notification dated 13.11.2018.

3.

That as per Posting/Transfer policy {Annex>G) ''Officers/officials except 

DCOs and DPOs/SPs who are due to retire within one year may he posted 

on their option on posts in the districts of their domicile and be allowed to 

serve there till retirement”. It is important to add here that appellant is also 

going to retire on superannuation on 03.08.2018.

.4.

That being aggrieved of the impugned Notification dated 23.11.2018, 

appellant preferred Departmental Appeal {Annex:-\i) to Respondent No.l 

on 07.12.2018. It is worth-mentioning that thereafter appellant filed a Writ 

Petition before the Peshawar High Court, Peshawar for expeditious disposal 

of the departmental appeal whereby Respondents were directed to decide

5.
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the Departmental Appeal of the appellant within seven days but they have 

failed to do so.

That appellant, being aggrieved of the acts and actions of Respondents and 

impugned Notification dated 23.11.2018, files this appeal inter-alia on the 

following grounds:-

6.

Grounds:
That Respondents have not treated appellant in accordance with law, rules 

and policy on subject and acted in violation of Article 4 of the Constitution 

of Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned 

Notification, which is unjust, unfair and hence not sustainable in the eye of 

law.

A.

That the impugned Notification is neither in the public interest nor in 

exigency of service rather the same is in utter violation of transfer/posting 

policy and as such is not legally correct. Furthermore, the transfer order 

dated 13.11.2018 acted upon and appellant submitted/assumed the charge 

of the newly post as per directions of the high-ups as well as in the light of 

the said Notification.

B.

That the impugned Notification is the result of political consideration 

which is not only violative of the policy on the subject matter as reflected at 

Para No.2 of the posting/transfer Policy as well as the judgment of the 

Apex Court (PLD 2013 SC 195 Annex:-\)

C.

D. That as per posting/transfer policy an officer who is going to retire on 

attaining the age of superannuation shall be posted on his option. The 

appellant is going to retire just after 08 months and therefore, under the 

Policy he is to be posted till his date of retirement. Moreover, the
t

Notification dated 13.11.2018 was withdrawn/cancelled upon political 

consideration.

E. That while issuing the impugned Notification, the terms as per Transfer 

Posting Policy have not been respected. It is admitted position that the 

appellant has served on the previous post for more than the required tenure 

and after his transfer, the transfer Notification was cancelled just after few
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v^'
days which is clear violation of law, Rules and Policy.

That while issuing the impugned Notification dated 23.11.2018, the 

Respondents have not only violated the Policy in field but also deprived 

Appellant from his right to serve the Department in the light of earlier 

transfer Notification dated 13.11.2018 where Appellant has relinquished the 

charge of his earlier post.

F.

That it is not the matter of withdrawal/cancellation of the earlier 

Notification dated 13.11.2018 but the Respondents clearly violated the 

Posting/Transfer Policy which provides to Appellant a vested right to serve 

the Department at the place of his choice/domicile, therefore, the impugned 

Notification has been issued against the spirit of posting/transfer Policy and 

in violation of fundamental rights of Appellant and thus is liable to be 

struck down.

G.

That clear violation of provision of Section-24A of the General Clauses 

Act-1897 has been made and no response has been given on the 

Departmental Appeal of the appellant.

FI.

That appellant would like to offer some other grounds during the course of 

arguments.

1.

It is, therefore, humbly prayed that the instant appeal may graciously be 

accepted as prayed for above.

Any other relief as deemed appropriate in the cipumsu|nces of case not 

specifically asked for, may also be granted to appellant.

Appellant
(PThrough

Khal ahman,
Ad^ocat^
Supreme Court of Pakistan

Dated: A /03/2019
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

/2019Service Appeal No.

AppellantEngr. Muhammad Naeem

Versus

RespondentsThe Govt. ofKPK & others

Application for suspending the operation of the impugned Notification 
dated 23.11.2018 till the final disposal of the instant appeal.

Respectfully Sheweth,

That the above titled service appeal is being filed today which is yet to be 

fixed for hearing.
1.

That the facts alleged and grounds taken in the body of main appeal may 

kindly be taken as an integral part of this application, which make out an 

excellent prima tacie case in favour of applicant/ appellant.

2.

That the balance of convenience also lies in favour of applicant/appellant 
and in case the impugned Notification is not suspended the applicant/ 
appellant will suffer irreparable loss.

3.

It is, therefore, humbly prayed that on acceptance of this application, the 

operation of the impugned Notification dated 23.11.2018 may graciously be 

suspended till the final disposal of the main appeal.

plicant
Through

Khaled RahuianN----- --

Suprem^^ounof Pakistan
Dated: /03/2019

Verification

Verified that the contents of this application are true and correct best of my
knowledge and belief and nothing has been concealed from this ^on’bli^Tribunal.

Applic
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Better Copy
Annexiire A(\ ' I.''

government of khyber pakhtunkhwa 
irrigation department 7

Dated Peshawar the Aprilnottfication
2016

effect in the public interest;-

ToFromS# 1 Nameof officer _________
Engr Noor Kamal Executive 
Engineer
(BPS-18)_______________

2 Engr: Musleh ud Din
Executive Engineer 
(BPS-18)

Report to Secretary
Irrigation

XEN Swabi Irrigation
Division-I Swabi1

Dy: Director (Planning) 
office of Chief Engineer 
(North) Irrigation. Vice
No.6________ ^ ________
XEN Kohat Irrigation 
Division Kohat V ice No.4 
Deputy Director (Design) 
Office of Chief Engineer 
(South) Irrigation Vice No.5 
XEn Marwal Canal Division 
Bannu Vice No.2

XEN Marwal Canal Division 
Bannu

XEN Bannu Canal Division
Bannu_________________
XEN K-ohat Irrigation 
Division Kohat

Engr Abdul Sattar Khan 
Executive Engineer (OPS) 
Engr: Tariq Ali Khan 
Executive Engineer (OPS)

3

4

Deputy Director (Design) 
Office of Chief Engineer 
(South) Irrigation

Engr: ANwar Kamal Executive 
Engnieer (OPS)

Engr: Baatur Zaman Executive 
Engineer (OPS)

5

XEN Swabi Irrigation
Division Swabi Vice No. I

Deputy Director office of
Chief Engineer (north)
Irrigation_________________
snTTTiTi^iorrSub.Div-ision,^ 

^Shahb.a2j3arhi_ ------ -

6

Techliical^ofFicer (OPS).? 
toffice of Chief Engine^ 
4SjoiS5Erigatip_against
Ithe^^ant.post^_________
XEN Bannu Canal Division, 
Bannu Vice No.3

Muhammad Naeem J
Assist^t Engineer.(BSzll)—^

i

Assistant Director, 
Remodelling of Warsak 
Canal System Project, 
Peshawar

Engr: Aurangzeb Khan 
Assistant Engineer (BS-17)

8

Secretary to Govt, of Khyber Pakhtunkhwa 
Irrigation Department

Endst: No & Date as above Copy of the above is fowarded to:
The Accountant General Khyber Pakhtunkhwa Peshawar.
The Chief Engineer (South) Irrigation Department.
The ChiefEngineer (North) Irrigation Department.

Project Director, Remodelling of Warsak Canal System Project,

Peshawar. . . . .•
The Superintending Engineer (H/'Q) North irrigation.

TRR/2-1-40/WEB/2014 dated 15.10.2014 
■ PS to Senior Minister for irrigation, Khyber Pakhtunkhwa, Peshawar 

PS to Secretary Irrigation Department.
Personal Files of the officers.

1.
2.
3.

The4.

5.
6.
7.
8.
9.

10.
11.
12.

Misal Khan 
Section Officer (Est)



b

wCN

4



U-','
■>

o
OFFICE OF THE CHIEF ENGI^fEER (SOUTH) 

GOVT: OF KHYBER PAKHTUNKHWA 
IRRIGATION DEPARTMENT PESHAWAR /^a/a/^ (S%

Fax No. 091-9212652 E-Mail:chiefoffice@yahoo.com 
Facebook:fb.me/chiefengrsouth

Ph: 091-9212116
Twitter: @chLefsouthirrkp

Dated/1^ /11/2018No. /IB/A-2/1203-PF

To
I. The Chief Engineer (North) Irrigation Department Peshawar.
2.. Director General Small Dams Irrigation Department Peshawar.
3. Project Director, Rehabilitation of Irrigation System Peshawar.
4. Project Director, Remodeling of Warsak Canals System Peshawar.
5. Superintending Engineer, Peshawar Irrigation Cirde Peshawar.
6. Superintending Engineer, Bannu Irrigation Circle Barmu.
7. Superintending Engineer, D.I.Khan Irrigation Circle D.I.Khan.
8. Superintending Engineer, Mardan Irrigation Circle Mardan.
,9. Superintending Engineer, Swabi Irrigation Circle Swabi.
10. Superintending Engineer, Swat Irrigation Circle Swat.
II. Executive Engineer, Mechanical/Hydrology Irrigation Division, Peshawar.

DF.MAND / NO DEMAND. ENQUIRY / NO ENQUIRY ETC. CERTIFICATES 
IN RESPECT OF KNGR. MUHAMMAD NAEEM TECHNICAL OFFICER 0/Q 
THE CHIEF ENGINEER (SOUTKl IRRIGATION DEPARTMENT PESHAWAR

Subject:

directed to refer to the above and to state that date of birth of Engr. Muhammad

He shall stand retired from Govt, service

I am

Naeem, Technical Officer of this office is 04-08-1959. 

.f 03-08-2019 on attaining the age of superannuation.w.e

request . to frimish the following certificate in respect ofIt is tlierefore

the above mentioned name officer at an early date please.

1. Demand/No demand Certificate.
2. Enquiry/ No Enquiry Certificate.
3. Involvement/No involvement Certificate in any Draft para/ Advance para.

1

■ ADMINISTRATIVE OFFICER

Copy to Engr. Muhammad Naeem, Technical Officer (Local) for information.

1
ADMINISTRATIVE OF^g:m

'I I-^^dociRO:\Oaln\DRAn\lcnuind nodcRvini] iwcni
{ ■

mailto:chiefoffice@yahoo.com
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OFFICE OF THE CHIEF ENGINEER (SOUTH) 
IRRIGATION DEPARTMENT, KHYBER PAKHTUNKHWA, 

PESHAWAR. ^
Phone No. 091-9212116 Fax No. 091-9212652 Email; 

chicfoffice@,vahoo.com

V

Dated /11/2018No S'S3(- /IB/A-2/7-E

RELINQUISH OF CHARGE

In pursuance to the Govt: of Khyber Pakhtunkhwa Irrigation Department 
Notification No. SO.(E)/IRR/4-9/77WoI-III dated 13-11-2018, I Engr. Muhammad Naeem 

relinquish the charge of post of Technical Officer, Office of the Chief Engineer (South) 

Irrigation Department Peshawar today on the A.N of 13-11-2018.

Engr. Muhammad Naeem , 
Technical Officer

Copy forwarded for information to the:-
1) Accountant General Khyber Pakhtunkhwa Peshawar.
2) ChiefEngineer (North) Irrigation Deptt: Peshawar.

3) Director General Small Dams Irrigation Deptt: Peshawar.
4) All Superintending Engineers4rrigation Deptt: Khyber Pakhtunkhwa.
5) All Executive Engineers Irrigation Deptt: Khyber Pakhtunkhwa.

6) P.S to Secretary Irrigation Deptt: Khyber Pakhtunkhwa Peshawar.
7) P.A to Chief Engineer (South) Irrigation Department Peshawar.
8) P.A to Superintending Engineer (H/Q) South Irrigation Department Peshawar. 

■ 9) C&B Assistant (Local)
10) Personal file of the officer.

Engr. Muhamrt^ Naeem 
Technical Officer
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OFFICE OF THE EXECUTIVE ENGINEER SWABI IRRIGATION DIVISION -//
NO.l SWABI.

No. Dated /11/2018
T

i

ASSUMPTION OF CHARGE

In compliance to the Notification of Secretary to Govt: of Khyber 
Pakhtunkhwa Irrigation Department vide No. SO(E)/IRR/4-9/77A^ol-III dated I37II-2OI8,
' t
I Engr. Muhammad Naeem have this day on 15-11-2018 (F.N) assumed the charge of the 

post of Executive Engineer Swabi Irrigation Division No.l Swabi.

Engr. Muhammad Naeem 
Executive Engineer \
Swabi Irrigation Division No.l 
Swabi ^

Copy forwarded for information to the:-
1) Chief Engineer (North) Irrigation Deptt: Peshawar.
2) Chief Engineer (South) Irrigation Department Peshawar
3) Director General Small Dams Irrigation Deptt: Peshawar.
4) All Superintending Engineers Irrigation Deptt: Khyber Pakhtunkhwa.
5) P.S to Secretary Irrigation Deptt: Khyber Pakhtunkhwa Peshawar.
'6) District Accounts Officer Swabi/Mardan.

■

Engr. Muhammad Naeem 
Executive Engineer 
Swabi Irrigation Division No.l 
Swabi i

m
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'' /r^

D«t»a P—hMmr 23*^ Novonib«r. 201B
MQTIPtCA]
Ma. StygVIIW/4>f/77/VQt-m 

v^RMrow/concal the posting/tianstef ordot issuod Ihts depodmoni

l>TC
Tho Compotont Aulhortiy K p(o<nod to

noWICQtkxt of even number doted t3.t ).20t6< in tho bod pubr>c interest

Secretory to Govt, of Khyber Pokhtxirvnwo 
Irrigation Dapcrlment

^ Ma M. Dole OS obove

Copy of the obove is forwarded to:
1- The Accountant General. Khyber Pakhtunkhwo. Peshawar.
2- PS to Chief Minister, Khyber Pakhtunkhwo.
3- PS to CWef Secretory. Khyber Pakhtunkhwo.
4- The Chief Engineer (North/South), irrigation Department. Peshawar.
5- Tho Superintending Engineer (H/Q) (South/Norih) Irrigation Department 

^ 6- The All Superintending Engineer, Irrigailon Department.
^ 7- The Project Director, PHLCE Swobi.

8- The Director (Tech:). PMC, Irrigation Department.
9- District Accounts Officer Peshawar and Swabi. 

y^lO-The Officers concerned.
11- PS to Secretary Irrigation Department.
12- PA to Additional Secretary, Irrigation Department.
13- Personal Files of the officers.

Section Officer (tsft:)
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A COMPENDIUM OF LAWS, RULES AND INSTRUCTIONS 
RELATING TO THE TERMS AND CONDITIONS 

OF PROVINCIAL CIVIL SERVANTS
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COMPILED BY;
(O&M) SECTION

ESTABLISHMENT & ADMINISTRATION DEPARTMENT
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\80Vi) While making posting/lransfers of officers/officials up to BS-17 from settled 
areas to FATA and vice versa approval of the Chief Secretary, NWFP needs to 
be obtained. Save Tehsildars/Naib Tchsildars within a division in respect of 
whom the concerned Commissioner will exercise the same power. Whereas, in 

of postiug/transfer of officers in BS-18 and above, from settled areas to 
FATA and vice versa, specific approval of the Governor, WVFP shall be 
obtained.

'

!
( case
i

(

1
i

V

Provided that, the power to transfer Political Tehsildars and Political Naib 
Tehsildars. within FATA between different divisions shall rest in Additional 
Chief Secretary FATA.

Ail Officeis/officials selected against Zone-I/FATA quota in the Provincial 
Services should compulsorily serve in FATA for at least eighteen months in 
each giade. This should start from senior most scales/grades downwards in 
each scale/grade of each cadre.

Officers may be-posted on executive/administrative posts in the Districts of 
their domicile except District Coordination Officers (D.C.Os)' and 
DPOs/Superintendent of Police (SP). Similarly Deputy Superintendent of 
Police (DSP) shall not be posted at a place where the Police Station (Thaana) 
of his area/residence is situated.

No posting/transfers of the officers/officials on detailment basis shall be made.

Regai ding the posting of hiisbandAvife, both in Provincial services, effoids 
where possible would be made to post such persons at one station subject to 
the public interest.

All the posting/transfen-ing authorities may facilitate the posting/ transfer of 
the unmarried female government Servants at the station of the residence of 
their parents.

Officers/officials except DCOs and DPOs/SPs who are due to retire within one 
year may be posted on their option on posts in the Districts of their domicile 
and be allowed to serve there till the retirement

■

ii

3
.i

vi (a)
'i

j

ili
i

vii)j
’’i1

i
1

I
I

viii) ii

ix)
i

3
■i

X)

i

xi) $
i
'i

so Paia-V! nddcd vide circular letter No. SOR-VI/E&AD/l-d/20lOWol-VlII dated 20ih March, 2010.
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xiv) Govenimciit servants including District Govt, employees feeling aggrieved 
due to the orders of posting/transfer authorities may seek remedy fi-om the 
next higher authority / the appointing authority as the case may be throimh 
an appeal to, be submitted within seven days of the receipt of such orders. 
Such appeal shall be disposed of within fifteen days. The option of appeal 
against posting/ transfer orders could be exercised only in the following 
cases.

i:1
I

i
j ■i

i)

i!
i) Pre-matiire posting/transfer or posting transfer in violation of the 

provisions of this policy.

Serious and grave personal (humanitarian) grounds.

To stieamline the postings/transfers in the District Government and to remove 
any irntant/confusions in this regard the provision of Rule 25 of the North West Frontier 
Province District Government Rules of Business 2001 read with schedule - IV thereof is 
reterred. As per schedule-IV the posting/transferring authorities for the officers/oftlcials 
shown against each are as under;-

* V

i

ii)

2.

!
. 5

5;

t S.No. Officers 31 Authority
I. Posting of District Coordination Officer 

and Executive District Officer in a 
District.
Posting of District Police Officer.

1

Provincial Government.
1
i!

2, Provincial Government.I '33. Other Officers in BPS-17 and above
posted in the District.________
Official in BPS-I6 and below

3 Provincial Government. j■

4. Executive District Officer in 
consultation with District 
Coordination Officer.

i

1
1 3, As pel Rule 25(2) of the Rules mentioned above the District Coordination Department 

shall consult the Govemment if it is proposed to:

Transfer the holder of a tenure post before the completion of his tenure 
or extend the period of his tenure.

Require an officer to hold charge of more than one post for a period 
exceeding two months.

I am further directed to request that the above noted policy may be strictly obseiwed/ 
implemented.

a)
;

b)

4.

5. All concerned are requested to ensure that tenures of the concerned officers/officials 
are invariably mentioned in summaries submitted to the Competent Authorities for Posting/ 
Iransler, *

(Authority; Letter No: SOR-Vl/E&./\D/l-4/2003 dated 24-6-2003)
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-“r The Chief Secretary,
Khyber Pakhtunkhwa Civil Secretariat, Pesbawar
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/6THROUGH PROPER CHANNEL

DEPARTMENTAL REPRESENTATION AGAiNST THE
NOTIFICATION DATED 23.11.2018, ISSUED BY THE
SECRETARY TO GOVERNMENT OF KPK IRRIGATION

Subject

TRANSFERWHEREBY THEDEPARTMENT
ORDER/NOTIFICATION DATED 13.11.2018 WAS
CANCELLED/WITHDRAWN.

V

It is respectfully submitted.
Sir,

That the appelant is one of the Senior Officer of Irrigation Department 

and is going to retire on attaining age of Superannuation on 03.8.2019.
1.

That vide notification dated 01.04.2016, the appellant was transferred 

and posted as Technical Officer (OPS) Officer of the Chief Engineer 

(South) Irrigation Department Peshawar agaij;ist the vacant post. Copy 

of the notification is annex “A”

2.

That after serving on the same post for more than the required tenure, 

the appellant was transferred and posted as Executive Engineer Swabi 

Irrigation Division No. 1 Swabi (OPS) whereas engineer Muhammad

3.

Sajad holding the same post on Ops basis was transferred vice the
dated 13.11.2018. Copy of theappellant vide the notification

notification is annex “B”

That the appellant relinquished charge vide letter dated 13.11.2018 

and also submitted his assumption report vide letter dated 15.11.2018. 
Copies of the charge relinquishment and assumption is annex “C”

4.

That just after 9/10 days the transfer order/notification ibid was 

withdrawn/cancelled vide notification dated 23.11.2018. Copy of the 

notification is annex “D”

5.



That the appellant being aggrieved of the impugned nptification dated 

23.11.2018 challenges the same before your goodself on following' 

grounds

6.

(Y -i:"

1!

GRO UN PS

That the impugned notification is neither in the public interest nor in 

exigency of service. The same is in utter violation of transfer/ppsting 

policy and as such is not legally correct.

A.

That^as per the transfer/posting policy, an officer who is going to 

retire on attaining the age of superannuation shall be posted on his 

option. The appellant is going to retire just after,8 months and 

therefore under the policy he is to be posted at his option till his 

date of retirement.

B.

That while issuing the impugned notification the terms as per the 

transfer/posting policy has not been respected. It is admitted . 

position that appellant has served on the pervious post for more 

than the required tenure and after his transfer, the transfer order 

was cancelled just after few days in violation of the law.

C.

That the impugned notification is also an affront to the judgments 

passed by the Supreme Court of Pakistan.

D.

It is therefore, humbly requested that on acceptance of 
instant representation the impugned notification dated 23.11.2018, 
may kindly be set aside by allowing the appellant to remain posted 
as Executive Engineer Swabi Irrigation Division No. 1 Swabi till his 
.date of retirement i.e 03.8.2019 being nearest station as the home 
of appellant is situated at Village Garhi Ismail Zai District Mardan 
which is under the jurisdiction area of canals network of Swabi 
Irrigation Division No. 1 Swabi.

ppellapt/applicant

NaeemEngr: Muh 
Executive Engineer (BS-17) 

(OPS)
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Present: Iftiklinr Miiliiunmad Chatidliry, C.J., Jawwad S. Khawaja and Kliilji Arif Hussain, JJ 

Syct! MAHMOOl) AKHTAR NAQVI and others—Petitioners

Versus r*

J EDERATION OF PAKISTAN and ntliers—Respondents

[Petition liy Ms. Anita Tiirab for protection of Civil Servants: In rc]

Constitution Petitions Nos.23 and i 1, Criminal Original Petitions Nos.23, 24 and 27, H.R.C. No. 14427-P, C.M.As. Nos. 1575. 1611 1792 197- 
K and 231-K and Criminal Miscellaneous Application No.587 of 2012 in Criminal Original Petition No. 24 of 2012 in Constitution Petition 
No.llof20l2.

(a) Civil Servants Act (LXXI of 1973)—

-”-Ss. 4. 5. 9 & 10—Civil Servants (Appointment, Promotion and Transfer) Rules, 1973—Constitution of Pakistan, Arts. 9, 14, 18 & 184(3)— 
Constiuiiional petition under An. 184(3) of the Constitution seeking elaboration of constitutional and legal safeguards relatintj to the workincof 
civil servants—Maintainability—Matter of tenure, appointment, posting, transfer and promotion of civil servants could not be dealt with in an 
arbitrary mniiner; it could only be sustained when it was in accordance with the law—Decision which deviated from the accepted or rule-based 

without proper Justification, could be tested on the touchstone of a manifest public interest—Fundamental rights of civil servants, inter alia, 
uiulei-Arts.9. 14 & 18 of the Constitution were aspects arising in (he present constitutional petition—Constitutional petition 
maintainable.

norm

was

Tanq Aziz-ud-Din’s case 2010 SCMR 1301; Syed Yousaf Raza Gillani v. Assistant Registrar PLD 2012 SC 466 and Mehmood 
Akiuar Naqvi v. Federation of Pakistan. Constitution Petition No.5 of 2012 ref

(h) Clivil Scrvjiiits Act (LXXI of 1973)—

—-S. 16 Constitution ol Pakistan. Arts. 5 & 184(3)—Civil servant, duties of—Non-subservience to political executive and impailialily—Scope- ^ 
-Although civil servants did have a duty to follow the policy guidelines and directions of the political executive vet, because of Art.5 of the . 
Constitution, their foremost duty was "obedience to the Constitution and the law", not unthinking obedience to ali'directives (right or wrong) 
issued from the political executive—Civil servants were public servants and were, therefore, meant to take decisions only in accordance with law 
111 the public interest—Civil servants in their capacity as advisors in decision making or as administrators and enforcers of law. were not 
subservient (o the political executive—Civil servants were under an obligation to remain compliant with the Constitution and law, hence they 
were not obliged to be servile or unthinkingly submissive to the political executive—Civil servants to give advice in the best public’iiiterest and 
were to administer the law impartially being incharge of the machinery of (he State.

Quaid-e-Azam Mohammad Ali .Mnnah Speeches as Governor General of Pakistan 1947-48, Sang-e-Meel Publications, Lahore: 2004
ref.

(c) Civ il Scrv anl.s .Act (LXXI of 1973)—

—-Ss. 3 & 5—Rules of Business. (1973). R. 5(10)—Appointment and conditions of service of civil servants—Transaction of biisinc.ss—Civil 
servant, opinion of—Scope—Implementation of policy or directives, might be required in some cases notwithstanding the considered views of a 
civil .servant to the contrary, however in such an event, the civil servant should record his/lier honest and considered opinion without fear— 
Decision.s violating the law relating to appointment and terms and conditions of service of civil servants which were manifestly wrong and were 
likely to cause gross in justice or undue hardship should be considered impoi tanl enough for the purpose of R. 5(10) of Rules of Business, (1973)

(il) Civil .Servants Act (LXXI of 1973)—

-—Preamble—Object of civil Servant Act. 1973—Parliament had enacted Civil Serv'ants Act, 1973 for providing meaningful legal guarantees to 
civil seivaiil.s and doing away with arbitrariness—Object of Civil Servants Act. 1973 was to legally "regulate the appointment of persons to and 
the terms and conclitinns of service of persons in, the service of Pakistan" (Preamble)—Rule of law was the key idea rellected in the \vhole 
scheme of the Act,

(c) Civil Servants Act (LXXI of 1973)—

—-Ss. 4. 5, 9 & iO—Civil Servants (Appointment, Promotion and Transfer) Rules. 1973—Constitution of Pakistan. Art. 184(3)—Constitutional 
pctilioii under Ail. 184(3) of the Constitution seeking elaboration of constitutional and legal safeguards relating to the working of civil servants— 
Tenure. appoinImeiK. promotion and posting/transfer of civil servants—Favoritism/discouragement of merit—Effect—Tenure, appointment 
pinmniiun and posling/liansrer were of utmost importance in the civil service, and if same were made on merit in accordance with cietinite rules' 
insli-uciion.s etc.. Ihcy would rightly he considered and treated as part of the terms and conditions of service of a civil servant; however where 
rules and instruclinns were deviated from and as a result merit was discouraged on account of favoritism, sifarish or considerations other than 
merit, il should be evident that the civil service would not remain independent or efficient.

(I) Civil .Scrvunfs Act (LXXI of 1973)—

---.Ss. 5 & I I—Civil Servants (Appointment. Promotion and Transfer) Rules, 1973—Civil Servants (Efficiency and Discipline Rules). 1973— 
Cnnslitutiun o( Pakistan. Art. 184(3)—Appointment and removal of civil servants—Principles—Whenever (here were statutory provisions or 
rules or regulations which governed the matter of appointments of civil servants, the same must be followed, honestly and scrup\ilously—Even 
where (here were no explicit rules governing the appointment process, and appointments were to be made in the exercise of discretionary powers, 
such discieiion must be employed in a structured, transparent and reasonable nianner and in the public interest—Appointing aiithorilies could not 
be allowed to exercise discretion at their whims, or in an arbitrary manner; rather they were bound to act fairly, evenly and justly and their 
exercise of power was judicially reviewable—Removal and dismissal of civil servants from service was not left to anyone's whims and caprice 
and 11 was governed by rules and regulations—Anachronistic concept where government servants held office during the pleasure of the Authority 
iiad no place in a dispensation created and paid for by the people.

Tanq Aziz-ud-Din’s case 2010 SCMR 1301; Corruption of Hay Arrangement's case PLD 2011 SC 963 and Muhammad Yasin 
Fedciation of Pakistan PLD 2012 SC 132 ref.

(g) Civil Scrvaiit.s Act (LXXI of 1973)—

-—S, 9-Constitution of Pakistan, Art. l84(3)-Promotion of civil servanls-Discretion-Principles-Discrction in matters of promotion must 
be exercised (airly and in a transparent manner—Such discretion had to be understood within the four corners of the concept of rule of law upon 
Nvhich the system of governance was founded-Every Authority in the Slate was bound to obey the dictates of the law and had no n,-rsonal or 
ahsolulc discretion.

v.

\
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T;irici Aziz-iid-Din's case 2010 SCMR 1301 ref.

(Ii) C:ivil Sei Viiiits .Act (LWt of 1973)—

...-Ss. 4<.<: 10—Consliluliun of Pakistan. Art. 184(3)—Temire. posting and transfer of civil servants—Principles—When the ni dinars leiuiie lOr a 
posting had been specitied in the law or rules made thereiriuler. such tenure must he respected and could not be varied. c.\cei)t lor compelling 
reasons, which should be recorded in writing luid were judicially reviewable—'rransl'ers of civil servants b\ political liguies which were 
capricious and were based on considerations not in the public interest were not legally sustainable.

Corrupiton of Hai.i Arrangement's case PLD 2011 SC 9(.>3; Zahid Akhtar v. Government of Punjab PLD 109.0 SC 530 and l-arrukh 
Gulzar v. Secretary Local Government and Rural Development Department, Lahore and 2 others 1998 SCMR2222 ref

(i) Ciivil Ser\'anrs .Act (L\XI of 1973)—

......S. 16—Constitution of Pakistan. Arts. 5 & 184(3)—Civil servtiiu. duly of—Non-compliance with illegal or tiers of superiors—Scope—Duly
of public ofliccis was to independently discharge their functrons and nut be inllvteneed by "dictatorial misuse ol powers" at the hands ol iioliiical 
lieurcs-'-Civil set\-aius were not bound to obey orders from superiors which were illegal or were not in rtccordancc wnh treeepied practices and 
rule-brtsed norms; instead, in such situations, they must record their opinion and. if necessary, dissent—Compliance with illegtil orders ol 
superiors was not justilied on the basis ol havrng been issued from lirgher authority as it was the law and the Conslitiiiion which must be oheyed- 
-llleiial orders (of superiors) could not be defended on the plea that they could e.xpose the concerned governmeru sci-vant to the risk of 
disciplinary action.

Syed Nazar Abbas .lafri v. Secretary to the Government of the Punjab arul another 2006 SCMR 606; Province of Punjab v. A/Jiar 
Abbas 2002 SCMR I: Samiullali Khan Marwai v. Governmeru of Pakistan 2003 SCMR 1140; Iqbal Hussain v. Province of Sindh 2008 SCMR 
105; Human Rigltts Cases Nos.4668 of 2006. 1 i 1 of2007 and 15283-G of2010 PLD 2010 SC 759 and Zahid Akhtar v. Government of Punjab 
I>LD 1995 SC 530 ref

(j) Ct\'il Sei-vitrils .Act (L.\.\l rif 1973)—

l(i..-Constllutiun of Pakistan. Art. 184(3)"-Pusting of a civil servant as Ol'llcer on Special Duly (OSD)--Pi incr pies—1)11’rcei should not be 
posted rrs Uffreer on S|}cci:rl Duty (OSD)e.\cept for compelling reasons, which must be rx-corded in writing and wore judiciaih' revicw.tble—If at 
all an ofliccr' was to be posted as Oflrcer on Special Duty (OSD), such posttng should be for the minimum per iod possible rrrul if there was a 
disciplinary imiuirv going on against him. such iiuiuiry must be completed at die earliest.

Coriiiplion ofHai) Arrangement's case PLD 2011 SC 963; Mir Shah Nawaz Marri v. Government of Balochislan and others 2000 PLC 
.'iC.S.) 533; S\ed Ajmal Hussain Bokhari v. Commissioner. RaM.iIpnuli 1997 PLC (CS.) 754; Saltad Ahmad .faved Bhaiii v. I'ederation of 
Pakistan 2009 SCMR 1448 and Lt. Col. (R.) Ahdui Wajid Malik v. Gowinmem of the Piinjab 2006 SCMR 1360 ref

(k) Civil Scrviints Act (LX.Xl ol' 1973)—

....S. 16—Constitution of Pakistan. Arts. 189. 190 & 2()4(2)(a)—Decision of—Supreme Court—Binding nature of—Scope—Deersion given by 
ihe Supreme Court on a point of law would be binding on concerned departmental functionaries who wouki be obliged to apply such legal 
principle in other similar cases regardless of whether or not a civil servaiU had litigated the matter in his own case—In view of Art. 189 and 19U of 
the Constitution, a civil servant w'ould be entitled to make a deprirlmenial representation or initiate legal proceedings before a competent forum lo 
enforce a leital principle eiuiiiciaied by the Supreme Court—Pailuie of a Slate functionary to apply a legal principle which was clearly arul 
unanibiguoiisly attracted lo a case, might expose him to proceedings under Art.204(2j(a) ofthe Constitution.

Al-.lehad Trust v. Federation of Pakistan PLD 1997 SC 84; Haineed Akhtar Niazi v. The Secretary Establishment Division 1996 
SCMR 1185 and Baaz Muhammad Kakar v. Federation of Pakistan PLD 2012 SC 870 ref.

(i) Civil Servaiiis Act (LXXl of 1973)—

....g.s, 4. 5. 9 10—Constitution of Pakistan. Art. 184(3)—I'eiuiie. appointmenix. promotions and transleis ol civil sci\aius—Discrclion ol
Executive Authority—Interference by courts—Scope—Responsibility of deciding suitability of an appointment, posting or transfer fell pnmanlx- 

the executive br anch of the Stale which comprised of both the political executive and civil servants—Decision making in relalion lo icnuix. 
appoiiumenls. promotions and transfers remained rule-based and was not susceptible to arbilrariness or absolute and unletleied discielion— 
Courts ordinarily would not inleiTeie in the functioning of the executive as long as it adhered (o the law and eslabiished norms and acis in 
Inilherance of its fiduciary responsibility.

Petitioners in person.

1-lallz S.A. Rehinan. Sr. Advocate Supreme Court; Amicus Curiae.

Abdul Fateh Malik. A.G.. Adnaii Karim. A.A.-G.. Ali Slier .hikhr-ani. AIG and Maqsood Ahmed. DSl’ for Gowrnmcnl ol Smdh.

on

S\ed Aishad Hussain Shah. A.A.-G. for Governmeru of Khyhei Paklilunkhwa.

Azam Khaliak. A.A.-G. for Government of Balochislan.

.lawad Hassan. A.A.-G. for Governmenl of Punjab.

Date of hearing: 1 Slh October, 2012.

JUDGMENT

•I.AWWAl) S. Kll.ANN'AJ.A, J.—Many ccnluries before the term 'good governance' became a catch-phrase, we find a remarkably 
elociuenl exposition of the principles of good govenianee in the Epistle ol Haziat Ali to Malik ibn Ashiai', the Governor ol figypl. 1 he revered
Khalifa, may Allah be pleased with him. Is reported to have said: ".......give careful consideration to the selection of... ofliccis. Confirm lliem m
their appoinimenis after appi-oval. apprenticeship and probation. Never select men for responsible posts eiiher out ol an>' regard lor personal 
connections or under any inlUicnee. for, that miglu lead to injustice and corruption.... select for higher posts men of e.xpeiienee. men him in laiih 
... Such men will not fall an easy prey to temptations and will ilischarge their duties with an eye on the abiding good ol others". 1 he law and the 
Coiisiiuilion of Pakistan, with the aim of furthering the welfare of the people of Pakistan, ailiculate the same principles. I he iriith is ilial 
principles pertainin'’ to the setlimi up of a just and constiliilional government aru eternal, not peculiar to our limes. Our law. C onsiitulir^n and 
courts only apply Tliese univeisiri and time-iesled principles io the picvaleni situation. In this public iiueresl case seeking elaboration of 
cunslitulioiKil and legal safeguards ixlating to the working of civil sei vanis, wx ixaffinn these elei iial prineiples which have also been stressed by 
us in cases decided earlier.

the basis of broai.lcasts on iliffeieiu TV channels2 file Inickinouiul to this mailer is that Suo Motii Case No.'3 of2()12 was initiated on
on 25-2-2912. In these bioatlcasis. .Syeda VVahida .Shah, a candidale of the Pakistan Peoples Party for bye-election to PS-53 (Tando Muhammad



ly

' /?,
>v^n) was shown slapping a member of ihe polling stafT. The SuoMoUi case was concluded vide order dated 12-3-2012. Ms. Anita Turab, who 
^ a civil servant in BS-19, presently working in the Ministry of Interior, filed an application in the aforesaid Suo Molu case. Since the case stood

Ck)x^:
concluded, the application was ordered on 12-3-2012 to be registered as a petition under Article 184 (3) of the Constitution. It is this petition 
which is being decided through (he present order. '

The grievance of Ihe petitioner set out in her petition can be summarized. Firstly, she seeks that the standing of the civil service be 
lesiored as service of the Slate and not the service of any transient government. To achieve this object, her submission is that unlawful political 
interference in the independent aitd legitimate functioning of civil servants be stopped. Secondly, the petitioner seeks corrective institutional 

- to revert the civil service to rule-based management practices in accordance with the letter and spirit of applicable laws, rules and 
precedents of this Court.

On 12-3-2012. we had directed the Secretary Establishment Division, Govemmeni of Pakistan, the Chief Secretaries of the four 
Provinces and the Chief Commissioner, Islamabad Capital Territory to submit their comments. It was noted in the said order that civil servants 
who act according to law. at times, have to face hardship in the form of immediate transfer or posting as Officers on Special Duly (OSD) even 
before the completion of their tenure. It was also noticed that frequent transfers, postings and disciplinary proceedings are taken in violation of 
Ihe law. rules and regulations.

The above referred functionaries comprised as a Coniniillec. have submitted their report which includes tentative recommendations. 
Amongst other ihing.s, the Committee has recommended that "[ploslings and transfers be made on merit", "tenures for various categories of posts 
he Ii.ved" and that ”[n]o civil servant should be posted as OSD for purposes of parking of officers who are unwanted, or. who are not susceptible 

pressures," The Committee further recommends that "(a] civil servant should be placed under suspension only by the competent amhoriiy after 
initiation of disciplinary proceedings; and. ...Officers taken on deputation/borrowed from other tiers of the government should carry the requisite 
experience and seniority for speciHc jobs." According to the petitioner, many of the Committee's recommendations are already covered by 
existing law. rules and regulations, particularly in matter? relating to tenure, appointment, transfer and posting of civil servants. There is no 
dispute or contention that such recommendations must indeed be implemented with immediate effect as a necessary concomitant to good 
governance. .Some other recommendations made by the Committee require legislation or rule making which, necessarily will need to be 
undertaken by the legislature and/or the competent nilc making authority and not by the Couit.

The petitioner being a civil servant herself has requested revival of the independent, impartial and professional status of the civil 
institution and to affirm its decision-making authority in furtherance of the rule of law. The petitioner's further grievance is that legal 

and coiisiitiilional safeguards meant to protect the civil service from excessive political interference are being systemically breached. With its 
safeguards thus withered, the service is growing inefficient and demoralized and with it. the machinery of the Slate, mandated to enforce "ood 
governance, rule of law and fundamental rights of the people of Pakistan, is failing. *

The petition has been held maintainable because the situation portrayed docs raise a question of public importance with reference to 
the enforcement of fundamental rights. In our constitutional scheme of governance, the importance of such a civil service, which is law-abiding 
and itself legally protected, cannot be over emphasized. "Good governance", this Court has recently observed, "is largely dependent upon fan] 
uprighU honest and strong bureaucracy, [The] Civil service is (he back bone of our administration." per Chaudhry Ijaz Ahmad. J, in Tariq Aziz- 
ud-Din’.s case (2010.SCMR 1301). Additionally, the fundamental rights of civil servants, inter alia, under Articles 9. 14 and 18 of the Constitution 

ai.eo aspects ari.sing in this Constitution Petition. The enforcement of fundamental rights is primarily Ihe responsibility of (he Executive branch 
1)1 the .Stale and civil servants constitute that essential component of the Executive who operate Ihe executive machinery, A duty is thus cast both 

the civil .service and on the political executive to ensure the clTeclivcness (in all respects) ofthc civil service.

It is not in contention that civil servants are public servants and are. therefore, meant to take decisions only in accordance with law in 
the public interest. In their capacity as advisors in decision making or as administrators and enforcers of law, they are not subservient to the 
political executive. Il is their obligation to remain compliant with the Constitution and law. Hence they are not obliged to be servile or 
unthinkingly submissive to the political executive. One of their prime duties is to give advice in the best public interest and to administer the law 
impartially being incharge of the machinery of the Stale. In this regard, the address made by Onaid-i-Azam Mohammad Ali Jinnah to the 
members of the civil service at Peshawar on 14th April. 1948 is most relevant. Quaid-i-Azam instructed them not to be "innuenced by any 
political pre.ssure. by any political parly or individual politician." While urging them to loyally and faithfully ser\'e whichever government came 
to power "m the ordinary constitutional course", he also reminded them of the need for "fearlessly, maintaining [their] high reputation, prestige, 
honour and the integrity of [their] service." Noting that pressurizing civil servants was. even in those early days, "a very common fault of 
politicians", he warned politicians that such behaviour would lead to "nothing but corruption, bribery and nepotism which is a horrible disease. " 
Ullimately. he urged both politicians and civil servants to "understand [their] own sphere of duty and responsibility and act with others 
harmoiiioii.sly and m complete cooperation." Yet. being fully aware that real life was never ideal, he forewarned the civil servants that "you may 
even he pul to trouble noi because you are doing anything wrong but because you arc doing right. Sacrifices have to be made and I appeal to you 
It need be. to come lorward and make the sacrifice...". (Quaid-e-Azam Mohammad Ali Jinnah, Speeches as Governor General of Pakistan 1947- 
48. Sang-e-Mcel Publications, Lahore 2004).

These should, indeed, be the guiding principles informing the relationship between the civil service and the political executive - the 
Imihs ot the Executive branch of government, envisaged in the Constitution. Equally so. these principles should inform the judicature's 

mierpreialion ol the Articles of the Constitution and legal provisions which relate to the employment of persons in the service of Pakistan Wc 
rcallirm that ivhilc civil servants do have a duty to follow the policy guidelines and directions of the political executive yet. becau.se of 
Article .'<01 the Coivstiiuiion. just like other citizens, their foremost duty is "obedience to the Constitution and the law" not unlhinkino obedience 
to all directives (right or wrong) i.ssuing from the political e.vectilivc. In this context. Rule 5(10) ofthc Rules of Biisine.ss 1973 framed by the 
Fctlcral Government in accord with Articles 90 and 99 of the Constitution, may be examined: "When the Secretary submits a case to the Minister 
ilic latter may accept the proposal or views of the Secretary or may over-rule him. The Secretary will normally defer to the decision of the 
Minisier and implement it. In case, however, the Secretary feels that the decision ofthc Minister is manifesliy wrong and will cau.se gross 
injustice or undue hard.sliip, he may state his reasons and re-submit llie case to the Minister. If the Minister still adheres to his earlier decision and 
the matter is important enough, llie Secretary shall request the Minisier to refer the case to the Prime Minister and the Minister shall so refer the 
ca.se lor orders ot the Prime Minisier. If the case is not referred to the Prime Minisier. the Secretary shall submit it directly to the Prime Minisier 
with oh.servalions of the Minisler-in-Chargc." In other words, implementation of policy or directives, in some cases may be required 
noiwiihstanding the considered views of a civil servant to the contrary. In such event, however. Ihe civil servant should record his/licr honest and 
considered opinion without fear. Decisions violating the law relating to appointment and terms and conditions of service of civil servants which 
are manitestly wrong and are likely to cause gross injustice or undue hardship should be considered important enough for the purpose of Rule

3.

measures

4.

5.

6.
service as an

7.

are

on

a.

9.
two

noting that the Constitutions of 1956 and 1962 contained chapters outlining certain safeguards for the civil service In the 
197.) Constitution, the framers omitted a similar chapter from the Constitution and shified the onus to ordinary legislation The Law Minister at 
the tune, who was steering the Constitution Bill informed the Constituent Assembly that in the past, constitutional protection for civil servants 
had been granted "because lho.se who served came from outside and they needed these protections in respect of service". However, since nmv 
this country [was] being run by the leaders of the people" such protections were no more deemed necessary. The purpose of this chaiwe. 

iherelore. was to "[break] away from the past colonial traditions" and to emphasize the point that civil servants were not entitled to "any superTor 
or higher stains" compared to other citizens. Another reason the Law Minister gave was that the "Constitution is the basic document providing the 
fundamentals and this matter was not so fundamental as to be provided in the ConslitiUion." (Pariiameniarv Debates 31 SI December 1972 and 
19ih February. 1973). Il was therefore decided that, as slated in Articles 240. 241 and 242 of the Constitution, the matter would be dealt with 
through .statutes. Such statutes xvere subsequently passed and include the Civil Servants Act. 1973, It mav be emphasized that whatever else the 
intent hehind these changes may have been, it could noi have hcen meant to subjugate of civil servants to constantly changin'' political 
impciaiivcs. I he intent ol the Constitution cannot but be a fuller realization of the goal set out in the speech of the country's finintfina father 
quoted earlier: "fearlessly, maintaining [the] high reputation, prestige, honour and the integrity of [the civil] service,"

10.
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li \v:is in lliis spirii. i.e. providiiisi iiK'niiiiigriil uiiariiiuccs lo civil scrvaiils aiul doing away wiili aii'>iiraiiiics>. lhai I’arliaiiK’iii ' 
ciiacictl staliilcs such as llic Civil .Servams Aci. 1^73. The very objeci olThis sialuie is to legally "regiiiaie ihe appoinimcnl orpersons lo. anil iIk ^ 
terms anil comliiions of service of persons in. the service of l’:ikisi:in“ (Hi eamble). The rule of law is the key idea rellecieil in the whole scheme on^_' 
the siaiiile. fhis impression is texlually reinforced by the express stipulation that appointment of civil servants shall be made only "in the 
prescribed manner" (S. 5). that the terms and conditions shall be only such as are "provided in [the) Act and the Rules" [S. 3(I)J anil not be 
"varied to his disadvantiige" [S. 3(2)| and that promotions shall only he made on the basis of objective criteria such as "mei ii" |.S. 9(2)(a)l and 
"senioriiy-ciim-lltness". [S.9(2)(b)|.

11.

This Court, in a number of precedents has. inierprcicd and emphasized these very principles, some of which need to be reiterated at 
this point. Before that, however, we may note the precept and rule of public trust which forms the btisis ol this area ol the law, I his court has 
repeatedly observed that "functionaries of the State are fiduciaries of the people and ultimately responsible to the people who arc their pay 

'■ [.Syed Youstif Raza Gillani v. Assistant Regi.striir. (I’LD 2012 .SC 46h> alllrming Muhammad Yasin v. 1-ederaiion of l’akisian|. Most 
recently, in the case relatinu to dual nationality of Parliamentarian, we have reiterated that ":i!l State authority is in the nature ol a 'sacred trust' 
:ind its hearers should therefore be seen as fiduciaries" (Mchmood Akhliir Naqvi v. Federation of Pakistan. Const. P. 5/2tJl2). One of the 
implications of this concept, highlighted in the case-law considered below, is that the matter of tenure, appointment, posting, iranster ;ind 
promotion of civil servants cannot be dealt wilti in an arbitrary manner: it can only be sustained when it is in accordance with the law. Moreover, 
the use of the words 'in the public inicrcsf in such matters are not fatuous or pointless, but emphasise the tlduciary nature of orders tclaiing to 
leniirc. posting etc. Thus a proposed decision wliich deviates from the accepted or ruk-based norm without proper jusiilkation. can he tested 
the touchstone of a manifest public interest.

12,

masicis.

on

of utmost importance in the civil service. If these are made on merit in13. Tenure, appoinimcnt. promotion and posting/transfer ate
aceordance with tielinilc rules, instructions etc., the same will rightly be considered tiiid treated as part of the terms and coiiilitions ol service ol a 
eiiil servant. If. however, rules and insmictions are deviated from and as a result merit is discouraged on aeeounl of faxoriiism. silarish or 
eonsiderations other than merit, it should be evident the civil service will not remain independent or efficicni. It is necessary ..nee again, to hark 
hack to the considcruiions set out in the .speech of Qiiaid-i-Az;im and the eternal wisdom rcllected in the Epistle ol Hazrat Ali. may Allah be

vcrnancc arc aircadv ciivisioncil in thepleased with him. cited at the start of this npinipn. It is also relevant lo note that the principles of good go 
Conslilulion and are also encoded in statutes s^uch as Ihe Civil Servants Act. 1973. the Civil Servants (Appoiniineni. Proinoilnn aiul Transfer) 
Rules. 1973 and other rules made under the aforesaid Act and in regulations and instructions given in the Civil Estahlishmenl Code (bstacode). It 
i.s. however, apparent from precedent and civil service matters coming up liefore .Service Tribunals and this Court that problems/dinicullies 
for civil servants when the rules of good governance so encoded are breached and the reason for such breach appears to be abuse of discretion. 
We are aware that matters relating to tenure etc. cannot be pm in a sirait-jackei and that there is to be an element of Ilexibilily. A balance hclwcen 
the eompetim- pulls of discretion and rule based decision making is a line one where perception of fairness and even handed ireatmcni is of 
uimo.si impormnee. It is for this reason that transparency in decisions relating to tenure etc. are rei|uired to be enirenehcd and ecmenieil lo assuiv 
the ipiality. elTeetiveness and morale of the civil service. Since executive decisions generally are subject to jinlicial review, the assurance ol 
transparency is itself likely to eliminate decision making based on considerations other than merit, W'c have referied to aeee|ileil |>iiiieiples and 
rules above and may now advert lo certain relevant rulings earlier rendered hy this Court.

arise

.A • On the Issue of Appointments and Removals

In a mimher of judgments, ilte courts have clarilled that whenever there are statutory provisions or rules or legulalions which govern 
the mailer of appointments, the same miisl be followed, honestly tinil scrupulously. In the Corruption of May Arrangements' case (RI.O 2(il I .SC 
9b3) and Tariij Aziz-ud-Din's ca.se ibid, it has been clarified that even where there are no exiilieil rules govemiiig tlie appoiniineni proee^s. ami 
appoimmems are lo he made in the exercise of di.screiionary powcr.s. such discretion must be employed in a sirueiureil anil reaMinable manner ami 
in the public interest. Appointing authorities cannot he allowed to exercise diseieiion at their whims, or in an arbiliaiy manner: rather they are 
hound to act fairly, evenly and justly and their exercise of power is judicially leviewabic. Ami in Muhammad Yasin v. I•■cllel allnn of I’akisian 
(RLD 2012 SC 132). wc have clarified that, when called upon lo do so. the Courts arc "duty bound to examine ilic iniegriu ..f the scleeii.ni 
process", although they "will not engage in any cxhaiisiivc or full-llcdgcd assessment of the merits of the appointee nor [,..| .seek to subsiiiuie 
[their) own opinion for that of llie Exeeiiiive." It may also be noted that just like the appointment of civil servants, their removal and dismissal 
from service has not been left to anyone's whims and caprice. It is governed hy rules and regulations, amongst lliem the Civil Sci vaiils (lIlTiciency 
and Discipline Rules). 1973. Indeed, the anachronistic concept where govemment servants heldolTice during tlie pleasure of the Crown has 
place in a dispensation created timl paid for by the people.

B • On the Matter of Promotions

14.

no

In Tariq Aziz-ud-Din's ease, wc have dealt willt some impoitam facets of the civil service including the exercise of discretion in
manner. Discretion has to he unilersiood within the lour

1.x
mailers of promotion. Such discretion must be exercised fairly and in a transparent 
corners of the concept of rule of law upon which our system of governance is founded. Every authority in the Stale is bound to obey the dieiaies 
of the law and has no personal or ahsohitc diseieiion. It was therefore held that "|l|he right [to be considered for poanoiionl onlemplaicii umler 
.section 9 [of the Civil .Servants Act] is neither iltiisionarv nor ii perfiineiory ritual and withholding of iiromotioii ot an ollieer i.s ;t major 
penalty in aceordance with the Civil Servants (En'iciency and Disciplinary) lUiles. 1973. therefore, considcralion of an ol llcci for promotion is 
to be based not only on the relevant law and the rules but al.so lo be ba.scd on some tangible material relating to merit and eligibility which 
can he lawl'ully taken note of."

C • On the Matter of Transfers and Tenure

If, Id ihi; M;iy Corruption Case, the Court reiterated its earlier ruling in ?.aliid Akhiar v, Government oi Punjab (I’l.l) 199.s St. .^jlt).
where it had been held that "the normal period of posting of a Guvetnmeiu servant at a station, according to Rule 21 of the Rules of Business is 
three years, which has lo he followed in the ordinary circiimsiaiices. unless for reasons or exigencies of service a iran.sfer before expiry ol ilie said 
period becomes necessary in Ihe opinion of the eompetenl authority.'' ITirlhermore. with regard lo iranstcrs ol civil servants, this (. ouri has siaied 
that transfers by political fmures which are capricious and arc based on considerations not in the public interest are not legally Mi.siainable. 
I'■lrnlkh Gulzar v Secretary Local Government tind Rural Developinem Department. Lahore and 2 others ll99S SC MR 2222). Ihcsc are 
principles of law eminciaieii by this Court and are to be followed in terms of Article IS9 of the Constitution. We. however, repcateilly come 
across violations of such principles. This unnecessarily leads to litigation which, in tiiin. clogs Courts and Service Tribunals.

D - On the miilier of obeying illegal orders from superiors

17 In .Syed Nazar Abbas Jafri v. Secretary to the Government olThe Punjab and another (2h0(> SCMR 606). this Court held that the duty
of public ofllcers is to independently discharge their funeiioiis and not he inlliicnecd by "dictatorial misuse ol powers" at ilie lianils ol political 
fiuurcs. fhe Court has also emphasized that the appointment ami removal of civil .servants i.s not to be politically motivated. Proxinee >il Puniab v. 
Azltar Abhas (2002 SCMR 1). The.se decisions highlighi the concept of a civil service which enjoys certain legal proicciions am! is ilms capable 
of performing its envisioned role as a law-enforcing institution.

I

18. The compliance of illegal orders of superiors is not jusiilicd on the basis of having been i.ssucd Irom higiter aiilhoriiy as ii is the law
and Conslilulion which must be obeyed. Here it would be reievaiil to cite the judgnieni of this Court in Sammllah Klitiii Marwat v. Govemmem ol 
P ikislan (^003 .SCMR 1140) where it was stated: "....the e.xercise of powers by the public lunctiunarics in derogation to the diiection ot law 
would amount to disobey|iiig| the command of law and the Conslilulion...'' Furthermore, in tlie ease of lc|bal Hussain v. Pn.vinec ot Stmllt (2(I0S 
SCMIt 1051 the Court held that "the compliance of any illegal and arbitrary order is neither binding on the siiboidmalc.lorums mu valid in the 
eves of law '' In case the suborilimiles are directed to iniplemeiil an illegal order "lltcy .should put on record then dissenting note" l lumaii Rights 
Clises Nos 4668 of 2U06. 1111 of 2007 and 15283-G of 2010 (PI,.D 2010 SC 759). Similarly, illegal orders cannot be delended on the plea that 
these eoulil expose Ihe conecrned government .servant to the risk of disciplintiry action. Zahid Akhiar v. Govemmem ol Punjab (Pl.D 199.-. .SL 
530).
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I: • On ihe mnlicr of posting civil servnni as Officers on Special Duty (OSD)

Ordinarily, no government employee should be posted as OSD except under compelling circumstances. In the Haii Corruption case. 
(PLD 2011 SC 963) the Court held: "It is welt settled that placing an officer as OSD is tantamount to penalizing him because the expression 
■OSD' IS not known to either the Civil Servants Act. 1973 or Ihe Civil Servants (Appointment Promotion and Transfer) Rules. 1973," Reference in 
this regard may also be made to the cases of Mir Shah Nawaz Marri v. Government of Balochistan and others (2000 PLC (C.S) 533). Syed Aimal 
l-lussaiM Bokhan v. Commissioner. Rawalpindi (1997 PLC (C.S.) 754), Saijad Ahmad Javed Bhatli v. Federation of Pakistan (2009 SCMR 1448) 
and Lt. Col. (R.) Abdul Wajid Malik v. Government of the Punjab (2006 SCMR 1360).

The above referred precedents have shaped the contours of Ihe law relating to civil servants and the civil service In the established 
tradition of a common law jurisdiction. Article 189 of the Constitution stipulates that, "[a]ny decision of die Supreme Court shall, to the extent 
that It decides a question of law or is based upon or enunciates a principle of law. be binding on all other courts in Pakistan." As this Court has 
already held "... the interpretation of Ihe various Articles by this Court becomes part of the Constitution". Al-Jehad Trust v. Federation of 
Pakistan (PLD 1997 SC 84). Specific to the law relating to civil servants and matters in respect of their service, we have enunciated a principle of 
law in the case tilled Hamced Akhtar Niazi v. The Secretary Establishment Division (1996 SCMR 1185) holding that a decision siven by this 
C oiiri on a point of law will be binding on concerned departmental functionaries who will be obliged to apply such legal principle in other similar 
cases regardless of whether or not a civil servant has litigated the matter in his own case. We are conscious that in some instances the application 
ol a legal principle enunciated in a precedent may be possible without difficulty or ambiguity, while in other cases there may be some uncertainly 
in determining if a legal principle is in fact applicable as precedent. It is. however, clear that in view of Articles 189 and 190 of the Constitution a 
civil servant will be entitled to make a departmental representation or initiate legal proceedings before a competent forum to enforce a lesal 
principle enunciated by this Court. *

19.

20,

21. In appropriate cases the failure of a State functionary to apply a legal principle which is clearly and unambiguously attracted to a case 
may expose him to proceedings also under Article 204(2)(a) of Ihe Constitution. This Article, it may be recalled, grants this Court the power to 
punish lor contempt any person who "disobeys any order of the Court". In a recent judgment, the Court has clarified the significance of the law of 
contempt as an enforcement mechanism. It was held "...the Court, in and of itself, has to pass orders and to require the implementation of its 
orders; responsibility for implementation has been made obligatory on other organs of the State, primarily the Executive. However in the 
unfortunate situation that a functionary of the Executive refuses to discharge his constitutional duty, the Court is empowered to punish him for 
contempt.. .Simply put. a government of laws cannot be created or continued with toothless courts and defiant or blithely non-complianl 
public functionaries". Baaz Muhammad Kakar v. Federation of Pakistan (PLD 2012 SC 870). If there still remains any doubt, let us 
clarify that those e.xecutive functionaries who continue to ignore the Constitution and the law, do so at their own peril.

The principles of law enunciated hereinabove can be summarized as under:-22.

(i) Appointments, Removals and Promotions: Appointments, removals and promotions must 
be made in accordance with the law and the rules made thereunder; where no such law or rule 
e.xists and the matter has been left to discretion, such discretion must be exercised in a structured, 
transparent and reasonable manner and in the public interest.

(ii)_ Tenure,posting and transfer:.When the ordinary,tenure for a postinaH^beeiTspecified in? 
th^law or. rules made thereunder, such,tenure must-be respected"^d camiof b'e^-ied,texcept,f^ 

^compellingxeasons,.which^hpuld be recorded in.writing and are.judiciallyj^i^ble>

(iii) Illegal orders: Civil servants owe their first and foremost allegiance to the law and the 
Constitution. They are not bound to obey orders from superiors which are illegal or are not in 
accordance with accepted practices and rule based norms; instead, in such situations, they must 
record their opinion and, if necessary, dissent.

(iv) OSD; Officers should not be posted as OSD except for compelling reasons, which must 
be recorded in writing and are judicially reviewable. If at all an officer is to be posted as OSD, 
such posting should be for the minimum period possible and if there is a disciplinary inquiry 
going on against him, such inquiry must be completed at the earliest.
23, fully conscious that the aforesaid matters relate to decision making and administration of the machinery of the State As such 
tlic responsibility of deciding as to suitability of an appointment, posting or transfer falls primarily on the executive branch of the State which 
comprises ol bolJi the political e.xecutive and civil servants. Courts ordinarily will not interfere in the functioning of the executive as long as it 
adheres to the law and established norms and acts in furtherance of its Hduciary responsibility. However, while hearing this petition we have 
recognized the need lor ensuring that decision making in relation to tenure, appointments, promotions and transfers remains rule based and is 
.susceptible to arhitrarine.ss or absolute and unfettered discretion.

Wc arc

not

24. Copies of this judgment shall be sent to the Federal Secretary Establishment, the Chief Secretaries of the Provinces, the Commi.ssioncr 
Islamabad Capital Territory and to the Secretaries of all Federal and Provincial government departments.

MVVA/A-3I/S Order accordingly.
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