' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

S Service Appeal No. 585/2016
" Date of Institution. .. 25.03.2016
Date of decision. .. 22.12.2017

Muhammad Haroon son of Muhammad Israr, R/O village Katta Khat, Shereen

Banda, Tehsil and District Mardan. . (Appellant)

- Versus

I Inspector General of Prisons, Khyber Pakhtunkhwa, Peshawar and two others.

(Respondents)
‘Mr. Hashmat Afridi, - For appellant.
“ Advocate. ‘ :
MR. Mr. Muhammad Jan, ‘ -
Deputy District Attorney .. For respondents.. ™
MR. NIAZ MUHAMMAD KHAN, | o CHAIRMAN
MR. MUHAMMAD HAMID MUGHAL, - MEMBER -

JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN: - ~ Arguments of the learned |

counsel for the parties heard and record perused.
FACTS

2. The éppellani was removed from service on 15.01.2016 ‘due to his aBsg:nce
from a retrospective date, against which he filed departmental appeal on 21.2.2016

which was rejéctéd on 29.03.2016 and thereafter he filed the present service appeal

on 25.5.2016.
ARGUMENTS
3. The learned counsel for the appellant argued that the order was passed with

retrospective effect which is a void order. That no proper enquiry was conducted.

That no personal hearing was afforded. That no charge sheet alongwith statement of

allegations_ﬁaé given.
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. 4. On the other hand the learned Deputy District Attorney argued that the

depértmental appellate authority while rejecting the departmental"appeal on

29.03.2016 maintained the original order dated 15.1.2016 and the appellate order is
"a valid order and not void. That the appellant has challenged this appellate order.

) That the co_dal formalities were fulfilled.

CONCLUSION

5. Without adverting to the merits of the appeal, this Tribunal in number of

cases has decided that retrospective penalty is void order. The judgments were

"based on a judgﬁleﬁt of the august Supreme Court of Pakistan reported as 1985-

SCMR-1178. The arguments of the learned Deputy District Attorney are not

A convincing that with the rejection of appeal, the effect of original order is vitiated.

The appellate order has maintained the original order and original order which is a

- void order, therefore, the appellate order is also a void order. No limitation shall run

in such situation nor void order can be sustained in the eyes of law.

6. As a sequel to the above discﬁssion, this appeal is accepted and the appeilant
is reinétated in service. However, the departmenf is at liberty to hold denovo
proceedings in accordance with law within a period of 90 days from the date of
receipt of this judgment. The issue of back benefits etc. shall be subject to denovo

proceedings and also subject to rules on the subject. Parties are left to bear their
o’.-‘" (Nia uhammﬁ{zm)yw
o Chairman

(Muhammad Hamid Mughal)
Member

own costs. File be consigned to the record room.

!

ANNOUNCED
22.12.2017
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~ 23.05.2017. . “ Appellant in persori présent Mr. ‘Sohrab Khan, Junior Clerk
e alongw1th Mr Kablrullah Khattak Assmtant AG for the Tespondents

also present Appellant submltted '_'e]omder and : requested for

adjournment Adjourned To come up for arguments on 18.09. 2017

before D.B. - R )
(GUL ZEB KHAN) (MUHAMMAD AMIN KHAN KUNDI) .
MPRIBER | - MEMBER
18.09.2017 None present on behalf of appellant. Leafnc;:d De'puty'

District Attorney alongwith Sohrab Khan, Assislant for the
respondent present. Notice be issued to the appellant and h]s
counsel for attendance. " To come up for 'ucrwncms on

22.12.2017 before D.B.

Member NMember
(Executive) N (Judicial)
22.12.2017 C Counsel for the appellant and Mr. Muhammad Jan,

- Deputy District Attorney alongwith Sohrab Khan, Senior Clerk
for the respondents present.' Arguments heard and record
pefused. |

This appeal is accepted as per our‘det'ailedjlidgmerit' . | LR

of today. Parties are left to bear their OWI’-IZ"CO:StS. File be
consigned to the record foom. ' A //HEQN/ o
i goc’p . O»NK U o
_ ber : W B

ANNOUNCED
22.12.2017




15022017 Gounsel for the appellant and Addl AG for _

respondents present ertten reply not submltted

Requested for adjournment To come up for V‘vrwten
reply/eomrnents Qn 20 03 2017 before S B

(AH_&(AD HASSAN)

Appellant in person and Mr. Shehryar Khan Assxspm/[gglpgwuh
Add: AG for the respondents ptesent ertten reply not submltted

20.03.2017

Requested for adgournment Request accepted To come up for wrltten

reply/comrnents on 18 04 2017 before S B

18.04.2017 . ‘ Clerk to. counsel for the appellant and Mr, Sohrab Khan,
Junior Clelk alongwnh Addl. AG for the rcepond@nts present.

\Nfl-lil@ll.t@})!y subnnt}ed. To’ come up for rejoinder and final

e/
(Muhammad Amin Khan Kundi)
Member

hearing on 23.05:2017,




27.12.2016
!

..

2. 12.01.2017

Nama. He requested for adjournment which is gran.t:ed‘. To qome} up

for preliminary hearing on 12.01.217 before S.B. :

+

<

s s

Appellant in person present and submitted Fresh Wakalat

H Tt "o :
:

Mr. Hashmat' Afrldl. /\dvocatc for appéllanl plc'écnl
Wakalatnama . ‘ submmcd I carncd counsel for the
appelianl‘l argued that the appellant the appcllant was
écrvino as Warden when removed from Scrvicc! vide
impugned order dated 15.02.2016 on the allcgallons of
wilful abscnce whc:c~agamst his departmcnlal appcal was,
also r0|cclcd on 29.03.2016 communicated to the
appellant lateron whete-against he preferréd the instant

service appeal on 25.05.2016.

That the absence of the appellant was not fitful and,
morcover, the enquiry was not conducted in the mode and

manners prcscnbcd by rules.

Points urged nced consideration. Admit. Subject to
deposit of security and process fee within 10 days notices
be issued to the respondents. To come up for written

reply/comments on 15.02.2017 before S.B.

Chalyman
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i 26.09.2016 _ Appellant in person present and requested for adjournment.
Adjournment granted. To come up for preliminary heéring on

18.10.2016 before S.B.

Mejiber

18.10.2016 Counsel for the appellant présent. Learned counsel for the appellant.

- requested for adjournment. Adjfourned for preliminéry hearing - to

02.11.2016 before S.B. .

(ABDUL LATIF)
MEMBER

02.11.2016 " Counsel for the apiaellant present. Counsel for the appellant
requested for adjournmei:m Request accepted. Te come up for

preliminary hearing on 21 11.2016 before S.B.

Member

21.1_1.2016 None present for appellant.i‘ Notice be issued to appellaht and his

counsel for preliminary hearing for 27 12.2016 before S.B.

- - ( ABDUL LATIF)
' MEMBER

b




585/16 .

29.08.2016 Clerk of counsel for the appellan.t. present.
Seeks adjournment as counsel for the appellant is not
in attendance. Adjourned for preliminary hearing to

~

26.09.2016 before S.B.

Ch&rman




11.07.2016 Agent to counsel for the appellanf present. Preliminary

afgurnents could not 'be heard due to strike of the bar. To come up

for preliminary hearing on g ;,j Z,.; 4; .

2: 7.2016 / Appellant prcsent. in person. Seeks adjournment
s ‘[ as his counsel is not in attendance. To come up for
' preliminary hearing on 01.08.2016 before S.B.
Chaiman
%
01.08.2016 ' No one present on behalf of the appellant. Notices be
issued to the appellant and hlS counsel. To come up for prehmmary
hearmg on11. 8 2016 before S.B.
Melnber '
11.08.2016 Appellant in person present. Prellmmary arguments could

not be heard due to general strike of the bar. To come up for ‘

preliminary hearing on 29.8.2016.




Court of

Form- A

FORM OF ORDER SHEET

§
Case No.

BN R

585 | 2elb

Date of grg'er

S.No. Order or other proceedings with signature of judge or Magistrate
' ‘Proceedir,}"gs :
1 2 3
| 01/06/2016 The appeal of Mr. Muhammad Haroon resubmitted
today by Mr. Umar Ali Shah Utmankhel Advocate, may be
entered in the Institution register and put up to the Worthy
Chairman for proper order please. \
(WP =Y =
REGISTRAR )
2.4/¢ | |
2 This case is entrusted to S. Bench for preliminary
, : ' yy/
hearing to be put up there on 04/‘/ ¢
\
6.62016 Counsel for the appellant present £l .Méwed_for'

o5}

djournment to file an application for condonation'{delay.

equest accepted. To come up for further proceedings on

Member

1.7.2016.
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The appeal of Mr. Muhammad Haroon son of Muhammad Israr r/o village Khatta Khat Shereen
Banda Tehsil and District Mardan received to-day i.e. on 25.05.2016 is incomplete on the following score

which is returned to the counsel for the appellant for completion and resubmission within 15 days.

1- Index of the appeal is unsigned.
2- Annexures of the appeal may be attested.
3- Annexurs of the appeal may be flagged. A
4- Annexure-E of the appeal is illegible which may be replaced by legible/better one.
' 5- Five more copies/sets of the appeal along with annexures i.e. complete in all respect may also
be submitted with the appeal.

NQ. g Q{ 3 /S.T,
' -~
Dt. K /€ j2016

REGISTRAR -
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

. o " PESHAWAR.
Mr. Umar Ali Shah Utmankhel Adv. Pesh. ’
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&> BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

- PESHAWAR.
— gl .
S.ANo._ D80 2016
Muhammad Haroon ........... P PRITRE Appeliant -
| ~ Versus -
Ihs_pector General Prisons KPK and others ......... Respondents
INDEJX Y
S# Description of documeAnts. Annexure | Pages
1 Memo of appeal with affidavit.. ' 1-4
Copies of appointment order dated A-B s-~&
18.05.2013 and the medical fitnass '
certificate. ._

3 | Copies of show cause notice, reply and ~CDE [7-39
the order dt.15.01.2016 .
4 Copies of the representation and order . F-G A\o-\
dated 29:03.2016 . .

5 Wakalatnama.

Appellant

Through
IJmar Ali Shah Utmankhel
&
Wagar Ahmad

Advocates High Court
Peshawar
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4} BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Appeal No S RS /2016 | & '
i &.W.P Proy
&rﬁ% §r§-§m
: ' Blary po D>, ,
Muhammad Haroon S/O Muhammad Israr, ' Bated 2 5:"7!‘5— ™ / é /
R/O Village Katta Khat, Shereen banda, -' I
Tehsil and District Mardan. '
.......... e ADDelfant
VERSUS
: 1. Inspector General of Prisons, Khyber,
Pakhtunkhwa, Peshawar.
2. Superintendent, Headquarters prisons Mardan.
3. . Superintendent High Security Prison Mardan.
e P Respondents

APPEAL U/S 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL

ACT 1974 AGAINST THE IMPUGNED

ORDER DATED 29.03.2016 OF THE
RESPONDENT NO. 1 WHEREBY THE

DEPARTMENTAL APPEALL OF THE

APPELLANT DATED  21.02.2016

AGAINST THE ORDER OF REMOVAL

FROM  SERVICE PASSED .BY

- RESPONDENT NO.2 WAS REJECTED.

On acceptance of this appeal this

Resubmitted to .y, Hon’able Tribunal may be pleased to
- \ '  set aside the impugned order of the
_ . Respondent No. 1 dated 29.03.2016
%’f" ~ and the appellant may kindly be

| reinstated in his service from the date
of his removal from service and his

absence may be considered as leave
without pay.




Respéctfltllv Sheweth:

1. That the appellant is a bonafide and law abiding citizen of Pakistan
and a permanent resident of District Mardan.

2. That the appellant was appointed as Warder BPS-05 by the

Superintendent Circle Headquarters Prisons Peshawar vide his

~order dated 18.05.2013 after going through all the legal formalities

and the medical checkups. (Copies of the appointment order dated

18.05.2013 and the medical fitness certificate is attached as
Annexure A and B). ‘

3. That after the initial appointment of the appellant he was posted at
+ Central Jail Peshawar where he served for 18 months and after that
he was transferred to Central Jail Mardan where he served for 3
months.

4. That on 30.09.2015 the brother of the appellant entices a girl from
the village for marriage which resulted in enmity between the two
families and the appellant along with his family had to leave the
village and go to Bajaur Agency in order to avoid further
confrontation and therefore the appellant couldn’t be able to attend
to his official dutles

5. That the appellant was issued with a show cause notice dated
17.11.2015 as to why he has been absent from his duties, which
was duly replied by the appellant stating a genuine reason of the
family enmity for his absence from the service which was not
considered and the appellant was -awarded a major penalty of
removal from service. (Copies of the show-cause notice, reply, and
the order dated 15.01.2016 is attached as Annexure C, D and E)

6. That the appellant filed a departmental appeal against his removal
order which was also rejected vide order dated 29.03 .2016. (Copies
of the Representation and order dated 29.03.2016 is attached as
Annexure F and G). -

7. That now the appellant approached this Hon’able Tribunal for
setting aside the removal order dated 15.01.2016 as also the order
dated 29.03.2016 passed by the respondent No. 1 rejecting the
departmental appeal of the appellant on the followmg grounds
amongst others. .

" GROUNDS:

A. That the order of the respondent No. 1 dated 29.03 2016 whereby the
departmental appeal of the appellant was rejected and that of awarding
the punishment of removal from service is against law, facts and
material on record and hence liable to be set aside.
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. That the impugned order suffers from pafent illegalities and material

procedural irregularities in as much as the impugned order is a non
speaking order and the facts and other materials on record has not
been considered therefore the same is not tenable.

. That the impugned order has been passed in utter violation of the

procedure laid down in the Khyber Pakhtunkhwa Government
Servants (Efficiency and Discipline) Rules 2011 and therefore, the

K impugned order is a nullity in the eyes of law.

. That the explahation given by the appellant for his absence from
duties was not considered in its true perspective. In fact the appellant

was confronted with a situation which genuinely prevented him from
performing his duties and there is no element of willful and
intentional negligence on his part, therefore any major penalty
awarded to the appellant has caused grave miscarriage of justice.

. That the impugned order has not given any cogent reason for not

considering the explanation given by the appellant for being absent

from the duties.

'F. That the impugned order is a mechanical order without application of
~ the mind and therefore is against the mandatory provisions of the

Civil Servants Act 1973 as also the Khyber Pakhtunkhwa Government
Servants (Efficiency and Discipline) Rules 2011.

. That the appellant has put in meritorious services without any

previous adverse report and major penalty of removal from service is
un-warranted by law. '

It is, therefore humbly requested that on acceptance of this

- appeal the impugned order dated 29.03.2016 by respondent No. 1

rejecting the representation/departmental appeal filed against the

removal from service order dated 15.01.2016 may be set aside and the

appellant may graciously be reinstated and his absence may be
considered as leave without pay. /

Through
Umar Ali
' &

Waqar Ahmad H&

Advocates Peshawar
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AppealNo /2016

" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR '

Muhammad Haroon S/O Muhammad Israr,

R/O Village Katta Khat, Shereen banda,
Tehsil and District Mardan.

TR PTRUUSSPRN e SUUTT e eeeans Appellant

VERSUS -

‘ Inspector General of Prlsons I&hyber Pakhtunkhwa Peshawar and others
e SO S FPU PP T ..:i.......Respondents

.| Affidavit

I, Muhammad Haroon S/O Muhammad Israr,R/O Vlllage Katta Khat,
Shereen banda, Tehsil and District Mardan do hereby solemnly affirmed and -

declare on oath that the contents of this Appeal are true and correct to the - |

best of knowledge and belief and nothing has been concealed from. this

hon’ble court. 5/ /

Deponent
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* OFFICE OF THE -

”' ~1' . ". . ' ' o - a .
Blys -~ SUPERINTENDENT
[t C‘ CLE HQs PRISON PESHAWAR
e " - B _§/< o
) 3 :OUKI{'Y\)" 2 ‘ ) 1'.-‘ 1 ' / l
N LT . - I -""' P

L MR MUHAMMAD HAROON S/ MUHAMMAD SRAR KHAN
- 7.~ - Shireen Khan'Banda, Kata Khat, Tehsil & District Mardan

-

I:ubject . APPOINTMENT AS WARDER (BPS -05)
\rtemo X R S
. ‘."; ;' 'You' are hcreby offenJ,ed the post of temporary Warder in BPS 05 (5400»260 13200) and
usual allowances as admissible under the rules subject to the following conditions: - ’
. ; R 1+ You are liable to servé anywhere in the jails of Khyber Pakhtunkhwa

.

o 2- ~Your appomtment Is puraly temporary and your servrces can be termrnated at any trme w
' : assrgmng any reason durmg probatronary period. S

“ 3-"" For all other purposes such as Pay, T.A & Medicai Attendance etc you .will be governed Lt
o fules appllcable to the[government servants of your category R
‘. ‘ ?1-",, . The terms and condmons of your appointment as Warder will be those as !ard down in the N
' o ' : L Pnson Rules 1985, Prisons Department (Recrurtment Promotlons and transfers) rules 198(
i . . { all other rules and reglilations prescribed lo the Govemment Servants or the rules wh:ch me
Lo . o C ' promulgated by the deernment from time to time in this behalf
r . 5.. " Your appointment will be subject to your Medical fi tness.
.’ 6-; " ‘% No TA/ DA ‘will be admissible to you on joining your first appointment. :
R & ' You cannot res:gn from service immediately but wrlt have to put in wntlr'g at !east one month
o ' . nolice or in lieu thereoft one month pay shall be forfeited from you, A
8 .. Your apporntment is subject lo fulfiliment of all the condmons iard down in the serwce rules
9. You wnH be on probtioh for a period of two years extendab!e to one more year o
10-' "Op your report for duty it will be taken for granted that you havc accepted a!l the above tc

b . ; and conditions and if y0u failed to report within 10 days of the recerpt of thrs appomtmont ords
" _ \wll be presumed that ybu have declined to accept this offer hence this order ofappomtment 3

fi r sland cancelted E ' U o -
A ‘1-'; You are dsrectcd to attend th| office immeciiatety for yodr mcdjt‘:e[ exa'm;i'nat‘ion at'Polic

1’ Ly v .
1 ‘ ot i .
' N s .
. . . e '
o P . i '
¢ . .
.

. -

Serv:cos Hosprtal Peshawar, : \\Q—-

Erdorsement No: :.40 S O"/ I o
s L Copy of the above is forwarded to the:- ) : oot
1t Supenntendent Central Prison Haripur. The above named newt/ appornted warder is attact
- * with his jail for all purpodes against the vacant post o :
2. Drstnct Accounts OfflC\.f Haripur, : .

| crnc'LE




%w\k“*% ‘

MEDICAL CERTIFICATE

| Name"fofofficial " . /7 ‘ééf'ﬂwy/ ——&“’7’”

. Caste.pr race. = o /"ﬁ”
'Fathe#sname R /?715/ /aﬂmd&/ ‘Q/)TQ/V MQ/ .
 Residence ;ﬁ‘ £ 5 n Lhan  PBanda Hata #aZ

R R 2. 77 /; O ., S
“Date of birth 06/&)///0)70

I ' | T

Exact height by measurement — (o A7

Person{al markofidentiﬁcation ‘ e 2l -

Signature ofthe oﬁ' c:al : - ,e/(' vl

~S:gnatx;re of head of off“ ice

Seal of offi(:e —

e

4

Idoherebycemfythatlhaveexammeer A7 44””’“’/ ey @7 ‘“élc.an‘didat'e ,‘

//'75077 ﬁ%

and-cannot dlscover that he had any disease commumvable or other uOHSIltUUOna! affectton or bodlly
-l : _

for em;gloyment in the Oﬁ' ice of th the—

!nﬁrm:ty exoept .
1dono eori'éidér this as diéqualiﬁcaﬁon.for em'ploy}me_nt in the 6,ff§ce, of the - )
__ yearand by appearance :ibqut

e Lical saperint mdcné
Tsies/Sorvices, Hospital

MED:CA?S%’P'E‘?{' DLENT,

CIVIL HOSPH’AL

,7/ 7/7

Hts age ccordmg to his own statement 2

LH-T HAND THUMB‘ AND FINGER !MPRESSIONS







. SI--[()\/\’-(:?\{j:S‘l:Z NO’I"ICE UNDER RULE-S (1) READ WITH RULE-7 OF THE KHYBER

| o A& PARHTUNKHWA.GOV ERNMENT SERVANT S (EFFICIENCY & DISC IPLINE) RULES 201 1.
i :
! _ ’,;’} ' You, Warder Muhammad lialoon s/o Muhammad Israr attached Lo “lQh
) },«"f hcumu l‘nsun Mardan have w1lifully absmted yourself from your allotted duties as well as
ﬁ* | - Jail ;;—unuscs without prior permission of the competent authority w. e.f 30-09-2015, which
¥ | :j< onslltulos gross conduct on your part.
1 o ‘

| : R alnb/.m!a Shah Jchan Su pmmtondont high security Prison Mardan as

Hn eurity Poson Mardan and there is no need of holdmp any further inquiry.
4 . ' $ |
a,._ .y .

] )
Now thc:ctm e, you abovc namsd Waldc rare hu eby called to show cause thhm

] l 1 U7 days u! the receipt of this notice as to’ why- you should not be dismissed from service for
cry | ST ENTI o
g your abbve stated act of m]bconduct

| ; In case youl 1cply docs not reach thlS ofﬁLe w1thm Astlpulated perlod ex- palte

i
!
a

action shall be taken ao"unsl you.

C. i+ SUPERINTENDENT
CIR?CLE HQS. PRISON MARDAN

i

l : -‘:‘ . !m!mmnu nt No: 76 ’78 _/- Li'l*@d/’?/ /[/2015

T : ( LOpy of the abow is forwarded to the: - - o . ;’J
Cy I- {nspodou Genertal of Prisons Klwbm Pal\hlunl\hwa Pcshawaz plcasc ’
.. L4 2+ {Superinlendent High Security Prison [\42\1(.1'11‘1 with l(‘f(‘lch(_ ‘to memo No.1293-
SR C 194 Dated:13-11-2015. - ! S a
o ’ L Above named Warder l\/O bhmeen' thm Bandah Kata Khat Tehsil cmd District

Mardan. , o .
',,{\c\\\ S '\ o
D C ) ™

| W&’ \-—S JPERINTENDENT
o CIRCLE H(Q PmcsgARDAN

{
‘ | i
|
I

" [}
H
¥ .t
[ IR
; h R
i { it ~
1 . H
. {
i b l
i ‘
i 3
i ! .
R .
A ; - |
o £
[ A 3 . i .
R : :
ok : ‘
[ H

e sem v "

' (nmpucnl Authority, am ‘satisfied by the report received vide. the Supumtcndent ngh
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OFFICE OF 14,
LRINTE \I)F\J »
HOS, PRISON Marp AN

o, DB /{ 201 2016

f
/’?4,/./
b
CIRCT E

hr C‘\Llu\t’

OF powers undor Rule-9 of Khubey Fakhtunkhue, ¢ Gover unent
I [ > . . .
i EoeRenvants (Lfied u'm\ & 1)|s\.pim< Wl Lo l-’\.r‘ R m..rm tadl
P :
’ f\'lifh(lfni' N ['""

farattached (o High Securiky
:'l:_ -‘ [‘ i

f
Priven \ (g wdan and noy atached o
ATy Jail Chiyg) absented himeelf from hie g BTG dutic g Wellas jait premises
Withoa Priog Peresission of gn,. Comporgs: Auihorie, oo 092013 g
o LI
:;c-r\vcd wWiith b

senlnetice vide bupermlmdcm High i

Security Prison Mard
No, i.'ZQ.““ I !

an memo’
fatod '!f‘:—'i L2015 {ollowed Dy show caua oo e on his home address under
\ulw) of Pw thid i ij’m- Vide this Headguarior cmfw,w_.r]u‘-ni NOTH-78 daie L7~11-2015
. i -
di'lu Wi dn}]‘(tc\;}f @ submit his reply with stpuiaed period,
' N L e N

but
' wm Htiod L !mw'

Se failed and

-

-

, Lf’lf(' 1) !" z

Subsm;ucnll'\' ¢ ROLCC Was published i the daily Aaj and daily Mashrig
) "S5 wherein he wWas directod 15 dppear ber

re the undersione
((I‘u\\ [ J ,"\ i('ﬂ"

d and show.
absonee.

, 1in PHEsUance of (his zu!‘.‘ortisemem. ho ~tibmitiey reply to sh-:.nv Cause
A aftop ¢ onsidering his PPy unsatisiae e AT Was afforded doan nﬁrm tunity
ol perdong) ‘i'\.vai'zng;, which was aleo feung unsatic

.C.\ or
o ' P -1 M | S - ‘
4 v CHonce afer S through alf
Cpleased (6 imypios

the deen
SULPON hinytho g

ormad it S,

. the under sipned s
major pcu(:!_il. OF "Remoy from Sepyioe” With ¢ffoc
from 1“"“‘ viate of ;:E\s"c:lce L w[’ L)U 2005 . T '
S ~ ' Ry
! | . —— >
' i i ‘. .
2 ' SUPERINTEDENT
, . f “CIRCLT 15 PRISON MARD AN
* : Ift'{dm‘éwm'nt No: u_j _____ 78“ S ) , -
) . Copy uf l]n above is forwg [ded to the: - ‘ ‘
| fe lmpu ior General of p rsor Kh)’bv:‘ Pakiv unking Peshawgr Dlease, .
y o Ly RCtintendoen, High ‘w'mur & Pris Mardan oy information with
: s . reierence [ e Endst: No1oog Jdabod [3-11.0015, |
; '/I*--' ' ‘.l'[lt rintendeny District Jadl Chitrag s O intormation Please,
/-/ - Districs ACCOUn Officer, Marg; an/ Chitral.
' w o Oiticing \iﬂ)l.u Ted-RQ Shoreen Khan 13 !r I\"!Jia Kh
o P -f\..nu.m .

/(“\T’\ \

Haroop 04U,

‘ot

He was

o,

v,
at iohsil x\' Di\hl\l : !




3_‘\ . | ~ BETTERCOPY

OFFICE OF THE
SUPERINTENDENT

CIRCLE HQS PRISON MARDAN
No._ _ PB Dt.15.01.2016

OFFICE ORDER - | .

In exercise of powers under Rule 9 of Khyber Pakhtunkhwa
Government Servants (Efficiency & Disciplinary) Rules and Mr.
Muhammad Haroon s/o Muhammad Israr attached to High Security Prison -
Mardan and now attached to District Jail Chitral absented himself from his
allotted duties as well as jail premises without prior permission of the -
Competent Authorlty w.e.f. 30.09.2013. He was served with absent notice
vide Superintendent High Security Prison Mardan memo No.1293 dated

. 1.11.2015 followed by show cause notice on his home address under Rules = -

of the ibid rules vide this headquarter endorsement No.7678 dated
17.11.2015 and was directed to submit hﬂs reply with stipulated perlod but
he failed and remained at large ,

Subscquently. a notice was published in the daily - Aaj and daily
- Mashriq dated 10.12.2013 wherein he was directed to appear before the
undersigned and show cause of his long absence.

In pursuance of this advertisement, he submitted reply to show cause
notice and after considering his reply unsatisfactory he was afforded an -
opportunity of personal hearing, which was also found unsatisfactory.

Hence after going through all the legal formalities the Undefsigned-is_ '
pleased to impose upon him the major penalty of “removal from service”
with effect from the date of absence i.e. 30.09.2015.

~ SUPERINTENDENT -
CIRCLE HQs PRISON MARDAN
Endorsement No.673-78/

Copy of the above is forwarded to the:--

1) - Inspector General of Prisons Khyber Pakhtunkhwa Peshawar please. - .
2)  Superintendent High Security Prison Mardan for information with '
* reference to his Endst No.1294 dated 13.11.2015.
3) ~ Superintendent District Jail Chitral for information please.
4) District Accounts Officer, Mardan/ Chitral. :
5) Official concerned R/o Shereen Khan Bandah Kata Khat Tehsil and
- District Mardan
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A BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR
In<the matter of |
Service appeal No. 585 of 2016
Ex-Warder Muhammad Haroon attached to High Security Prison Mardan,

R/O Village Katta Khat, Shereen Banda, Tehsil & District Mardan.

..... Appellant.

----VERSUS----

(1) The Inspector General of Prisons, Khyber Pakhtunkhwa Peshawar,
(2) The Superintendent Headquarter Prison Mardan.
(3) The Superintendent High Security/Central Prison Mardan.

......... Respondents

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS

PRELIMINARY OBJECTIONS

w

1.

> oW

6.

That the appeal is incompetent and is not maintainable in its present
form.

That the appellant is estopped by his own conduct to bring the present
appeal. |

That the appellant has got no cause of action.

. That the appellant has no locus standi.

- That the appellant is bad for mis-joinder and non-joinder of necessary

party.

That the appeal is hit by laches.

PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT FROM 1 TO 8

RESPECTFULLY SHEWETH.

. Pertaining to the appellant, hence no comments.
. Pertains to record, however, no comment.
. Pertains to record, however, no comment.

. Pertains to the family of the appellant. However, the appellant absehted

himself from his duties as well as Jail premises without permission and




[¢]]

sanction of leave from the competent authority on 30.09.2015 violating
rule 1082(i) and 1083 of Pakistan Pf'is'on Rules (Annexure-A).

Correct to the extent that the appellant was served absence Notice as
well as Show cause Notice on his home address to which the appellant
did not respond within the stipulated time. Absence Notice was also
published in the leading Newspapers of the Province to which the
appellant responded (Annexure-B). The appellant submitted his written
reply which was found un-satisfactory, fabricated and planted one.
However, the appellant was provided the opportunity of personal hearing
by the competent authority but the appellant completely failed to defend
his long willful absence with documentary proof/evidence.

Correct, pertains to record, however, no comments.

. Correct to the extent that the appellant filed an appeal against the order

of removal from service and the rejection of departmental appeal.

GROUNDS.

A. Incorrect, misleading, as the order of the competent authority of
“Removal from Service” and of order of the appellate authority
rejecting departmental appeal of the appellant, are in accordelnce
with the law, facts, material on record, and procedure as laid down in
the Khyber Pakhtunkhwa Government Servants (Efficiency &
Discipline) Rules 2011 and is not liable to be set aside.

B. In correct, misleading, elaborated in Para “A” above.

C. In correct, misleading, as the order of removal from service has been
passed after completion of all legal and procedural formalities by
sending an absence Notice to the appellant on his home address,
served with Show Cause Notice and an absence Notice was also
published in the leading Newspapers of the Province.

D. Incorrect, misleading, as the reply submitted by the éppellant was

duly considered and was found un-satisfactory, concocted, false and

fabricated and the appellant was also provided an opportunity of




C

personal hearing by the competent authority but the appellant
completely failed to defend his case with documentary proof/evidence.

[ncorrect misleading, elaborated in Para “D” above.

Incorrect, misleading, as the punishment awarded to the appellant is

just one, according to the provision and procedure as laid down in the
Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline)
Rules 2011, and has been awarded to the appellant after due process.

[ncorrect, misleading, as the service period of the appellant is short

one during which he has been awarded many penalties as evident.

from his service history (Annexure-C).
It 1s, therefore, humbly prayed that the appeal filed by the Appeﬂant

may be rejected being not covered with law and rules please.

INSPECTOR GENERAL OF PRISONS /

KHYBER PAKHTUNKHWA PESHA%
- !
SUPERINTENDENT %
HEADQUARTER JAIL MARDAN J
e\” v \

SUPERINTENDENT

\ \
CENTRAL JAIL MARDAN......... m




BEFORIE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

i the malteerf
Service appeal No. 585 of 20hl6
Ex-Warder Muhammad Haroon attached to High Security Prison Mardan, i
R/0 Village Katta Khat, Shereen Banda, Tehsﬂ & District Mérdan.
..... Appellant.
----VERSUS----

1. The Inspector General of Prisons, Khyber Pakhtunkhwa Peshawar,
2. The Superiniendent Headquarter Prison Mardan.
3. The Superintendent High Security/Central Prison Mardan.

......... Respondents ‘

AFFIDAVIT ON BEHALF OF THE RESPONDENTS No.1,2 & 3 . -

We, the respondents No.1, 2 and 3, do hereby solemnly affirm and
declare on oath that the contents of the reply/Para wise comments are '3

true and correct to the best of our knowledge and belief and nothing

material fact has been concealed and kept secret from this Honorable

Tribunal.

1. INSPECTOR GENERAL OF PRISONS
KHYBER PAKHTUNKHWA PESHAW%

-~

2, SUPERINTENDENT
HEADQUARTER JAIL MARDAN :

3. SUPERINTENDENT . N ¢
CENTRAL JAIL MARDAN..... ... " »




Prohibition against business and pecuniary transactions

Rule 1080.-- (i) No prison officer shall directly or indirectly engage in any trade, business or
employment other than his legitimate duties.

(i) No prison officer shall lend money to, borrow money from, enter into any pecuniary
transaction with, or incur any obligation in favor of any other or any prisoner.
Residential guarters

Rule 1081.-- (i) Rent free residential quarters shall ordinarily be provided at each prison for the

Deputy Superintendent, Assistant Superintendents, Assistant Medical Officer, Dispensers, Assistant and
Clerical Staff, Storekeepers, instructors, Teachers and the warder establishment.

{ii) Every prisbn official for whom the residential quarters are not available a prison shall
reside within such distance of the prison as the Superintendent may direct,
Leave to Subordinate Officers

Rule 1082.-- {i} No subordinate officer shall, at any time, without the permission of the Deputy

Superintendent, if such officer is subordinate te him, and, in any other case, of the Superintendent, be
absent from the prison premises, whether by day or night.

{ii) The Deputy Superintendent shall not, without the sanction of the Superintendent, grant
leave of absence to any subordinate officer, or permit any such officer to remain absent, for any period
exceeding four hours at any one time.

(iii} Whenever any leave is granted by the Deputy Superintendent to any subordinate officer
he shall, at the time the leave is granted, record the fact, and the period of leave in his report book.

(iv) Every subordinate officer shall immediately on return from save report the fact to the
Deputy Superintendent, who shall forthwith record his arrival in his report book,

{v) The Deputy Superintendent shall similarly record in his report book, all 1eave granted by
the Superintendent and all reports made of return from leave.

Rule 1043.-- Whenever any subordinate officer is at any time prevented by sudden iliness or
other unavoidable cause, from attending the prison or performing his duties, be shail forth-with give
notice to the Superintendent along with his reasons for absence. The Superintendent shall then make
suitable arrangements for the due performance of his duties.

Acquaintance with rules and reguiations

Ruie 13384.-- It shall be the duty of every officer to make himself thoroughly acquainted with the
duties of his office and all rules and regulations. He shall discharge his duties with zeal efficiency,
honesty, alacrity and regularity. '

Noie Book

Rule 1085 - Every subordinate officer shall keep a notebook with him in which he shall record’
every order given to him by his superior officers.
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| o OFFICE OF THE T
& ; SUPERINTENDENT HIGH SECURITY PRISO i-
R\ MARDAN ¢
K NO: ,1_52"1 DATED: {7 /1172015 H
)
To, "
Muhammad Haroon S/o Muhammad [srar
Resident of Shereen Khan Bandah Kata khat
Tehsil and District Mardan.
Subject: SHOW CAUSE NOTICE.

Memo:;

lt is hereby inform you that vou are absented from

o 2 - . P ' Y

duty as well as fail premises smcee dated: 30 09 2015, without any
information/ apphcation from competent authority. Insure your
presence immediately after receiving of this notice otherwise strict
disciplinary action will be taken against you.

SUPERINTENDENT
HIGH SECURITY PRISON MARDAN

Lo

Endorsement No: 2573 - ? 7
Copy of the above is forwarded to:
1. The superintendent Circle Head Quarter Prison Mardan for ‘

information.
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You, Warder Muhammad {1

Security Prison Mardan L

IF Crom vour allotted duties as

aroon s/o Muhammad Israr attachoed }
ave willfully absented vourse é

fotl premises withoy

Constilute:

prior permission of (he competent authority weed 30-00.2045, g
S uross conduct on vour P {

~
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Soros b Jehan oo el seeurtty Prison Adand
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SEPERINTENDEN |
CIRCTT HOS PRISON VIARD AN

. AN EY . oA -
Pndorsement Mo -’7(' 7(‘. r-dated 17 SN 2003,
Copy ool the above is forwarded ot -

]. Inspecior Goeneral ot Prisons Kb ber Pakiennkhwa Poc havear picase,
2- Superinteadent Pheh Secvandy Proes Mardan i

SELCTEIN G Do e N
S Dated: 131122013,

V%—/ Above named \»\undm R/Q Shereen Khan Bandah Katg Khat,

Fehail and i"
Nardan
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OFFICE OF THE
SUPERINTENDENT
CIRCLE HQS. PRISON MARDAN

(.

SERVICE HISTORY OF MUHAMMAD HAROON EX-WARDER. N
1. Name with | Muhammad Haroon s/o Muhammad Israr \
Parentage
2 Rank Warder (BPS-05) :
8 | Date of Birth 06-03-1990
4 Date of | 18.05.2013 %
Appointment
5 Punishment ‘ 1. Awarded the penalty of stoppage of one annual
awarded during Increment for three years vide Superintendent j
his entire service Headquarter Jail Haripur order No. 2868 dated
with date and 14.10.2013.Period of absence WEF 25.09.2013
nature of offence to 29.10.2013, thirty four (34) days was ordered

to be treated as leave without pay.’ :
2. The absence period WEF 29.12.2013 to 3
06.01.2014 was ordered to be treated as leave !
without pay by the Superintendent Headquarter ‘
Jail Haripur vide No.275 dated 21.01.2014.

3. Placed under suspension on 22.10.2014 by the
Superintendent Headquarter Jail Peshawar in a
disciplinary case.

4. Awarded the minor penalty of “Censure” by the
Superintendent Headquarter Jail Peshawar vide 1
his order No. 336 dated 27.01.2015. i

5. Awarded the major penalty of “Removal from :
Service” by the Superintendent Headquarter

Jail Mardan vide order No. 671 dated 15.01.2016

for his long willful absence from duty.

SUPERINTENDENT

‘ CENTR@IL MARDAN




~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
| PESHAWAR.

" C.M. No. /2016

Service Appeal No. S8 S /2016 -
o :'Muhammad Haroon.......cccoovivieeiinnnnnnns, e '.'..v....<..'...Appellhanf .

VERSUS

L G P of Pr1sons KPK and others............... ....... Respondents

APPLICATION 'FOR CONDONATION

OF DELAY.

Res‘peci:flilly Sheweth:

1. That the above mentloned serv1ce appeal 1S bemg
filed before this Hon'ble Tr1buna1 1nplr7;@3; @@ date

of hearing has yet been fixed

2 That due to lake of knowledge the appellant
submitted incomplete case file before this Hon’ble

Tribunal




That the delay occurred was neither intentional nor

deliberate or negligent.

-4, That law also favours dec_isions of the cases merits

instead of technicalities.

5. That other grounds will be raised at the time of
arguments with the permission of this Hon’ble

Court.

-‘ It, is, ther,efore'.,‘ resﬁectfu—lly préycd, that ‘c')rlL -
acceptance of thi}é application, the delay occurred in
-:th.e filling of the ‘accorripanying appeal may kindly
be qondoned. . |
Appellant
Thrbugh -

Dated:a:'%.‘]/ og/2016 - . = Waqar Ahmadd—— phwrd

& y -
Umar Ali Shah UtmanKhel
Advocates High Court,
Peshawar.
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BEFORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL
A PESHAWAR

C.M. No. /2016
In

Service Appeal No. /2016

- -

T e e e g T Ty e

‘Muhammad Haroon........ e eeraeteaeateaens R Appellant-
VERSUS'
1.G.P of Prisons KPK and others................ JRTCR -Respondents ’
S o APPLICATION FOR CONDONATION |
OF DELAY.
' Respectfﬁlly Sheweth:
: J
" 1. That the above mentioned service appeal is being
" filed before this Hon’ble.Tribunal in 61-68-0/b qate
of hearing has yet been fixed.
2. That due to lake of knowledge the appellant
submitted incofnplete case file before this Hon’ble . B
Tribunal.
i




Dated@-8/07/2016

That the delay occurred was neither intentional nor

deliberate or negligent.

That law also favours decisions of the cases merits

~instead of technicalities..

"~ That other grounds will be raised at the time of

argﬁments with the permission of -this Hon’ble.

Court.

It, is, therefore, respectfully ‘prayed that on

acceptance of this application, the delay occurred in

" the filling of the accompanying appeéd may kindly

be condoned.

Aoty
Appellant

Through

Advocates High Court,
~ - Peshawar.

Wagar AhmadV}J(_—:_A'V‘f"“J

Umar Ali Shah Utmankhel
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BEFORE THE SERVICES TRIBUNAL, KPK, -PESHAWAR

Muhammad Haroon ........ [OOSR Appellant
VER S’U S
I.G.P of Prisons KPK and others.........ccc..coun...... Respondents

REJOINDER ON BEHALF OF THE
APPELLANT

Respectfully Sheweth:
Reply on the preliminary ijectibns:

Al preliminafy objection raised by the respondents
are .illegal, frivolous and without substance, therefore,
.not worth consideration. The appellant has got locus
" standi to file the appeal, got a valid cause of action to
file an appeal, all the necessary parties have been
" impleaded as respondents, nothing has been képt
concealed, there is ﬁo‘estoppel against them, the
" appeal is maintainable and this Honourable Tribunal

- has got jurisdiction to adjudicate upon the matter.

REPLY ON FACTS:

1.  Para No.1 of the comments as drafted is incorrect,

actually the appellant rendered dedicated services to
the best of his superiors, therefore, the allegations

levelled against the appellant is baseless and without

any solid proof.




o

Reply to Pafa No.2, it is clear that the appellant serve
as Warder BPS-5 in Pension Department. (Copies of
the appointment order dated 1805.2013 and the
Medical attached on the file as Annexure “A” and “B”).

Reply to Para No. 3, the record shows that he served
for 18 months in Central Jail Peshawar and after he
was transferred to Central jail, Mardan where he

served for 3 months.

Para No.4 of the Written Statement is incorrect as

drafted. However, the appellant time and again raise

the plea that a serious and unwelcome incident hit the
Family of the appellant for which he immediately left

his village and shifted to some other plécé in order to

. save his life.

.+ Para No.5 of the Written Statement is correct to the

extent that a show cause notice was issued from the
complainant but it worth to mention here that as the
appellant was not on his real home address due to
above mentioned reasdn and when he come to know

about such notice, he immediately reply to notice.

Para No.6 is already admitted in the Written
Statement however departmental appeal was filed by
the appellant. (copies are attached).

Para No.7 is already admitted hence no comments.




Reply on Grounds:

Ato G. Grounds A to G of the comments are totally incorrect,
baseless, without any justification and that of the main
service appeal is correct and according to law, infact,
the appellant is entitled to be reinstated in service with
all back benefits and the appeal of the appellant may
also be accepted in the light/ on the basis of grounds
taken in the main appeal, moreover, the impugned
order dated 29.03.2016 and all other pro'ce‘édi'ngs
initiated against the appellant may also be declared as
illegal and held as set aside.

It is, therefore, most humbly prayed that on
acceptance of this rejoinder, the contents of the
comments being devoid of force, be ignored and

appeal may be allowed as prayed for in the main

O/t,w’/ |
: Appellant
Through

appeal.

sV
Hashmat Khan Afridi
Date: 22/05/2017 Advocate. High Court




BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

| Muhammad Haroon .........cccceeeevinecilvnvineaniecnnenn Appellant

i VERSUS

| 1.G.P of Prisons KPK and others............ e ....Respondents
-AFFIDAVIT

I, Muhammad Haroon S/O 27 [$vay R/O
Shur tan Tavefa 0/?0;:, '20 hereby solemnly affirm and declare

that the contents of the Rejoinder are true and correct to

the best of my knowledge and belief and nofhing has been

\

s

DEPONENT
CNIC# ..

concealed from this Hon’ble Tribunal.

6101 =99417 57— |




