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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

Service Appeal No. 221/2022

Hussain Akbar, Assistant DC Office Mardan/ Divisional Coordinator Revenue |
Department Mardan .............ccocceuneenn. O (Appellant) |

Versus

Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber Pakhtunkhwa &
OtRIS L. ....(Respondents) |

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS ., 1,cr pakhtukhws

Scrvice Tribunal |

Respectfully Sheweth, Diary No. loSo 05
PRELIMINARY OBJECTIONS: oatea ll=t =294
1. The appeal is not maintainable being hit by the well-settled Principle of res judicata. |

As admitted vide Para-13 of the “Facts” of the instant Appeal, the appellant had i
filed a Writ Petition No. 4157-P/2020 which was dismissed as withdrawn by !
Hon'ble Peshawar High Court vide order dated 15.10.2020, however, the :]
Respondents were directed to dispose of the representation of the petitioner; and as il
admitted vide Para-14 of the “Facts”, in compliance with directions of the Hon'ble |
Court, order dated 25.05.2021 (Annex-I) was passed on appellant’s representation \
by the Competent Authority which was duly communicated to the appellant vide
letter 27.01.2022 (Annex-II). ':i

2. As admitted by the appellant vide Para-15 & 16 of the “Facts”, the matter agitated |
before the Hon'ble Tribunal in the instant appeal i.e, a similar question of !
law/ proposition has already been settled by the august Supreme Court of Pakistan
in the case of Government of KP through Chief Secretary vs Hayat Hussain (in
Civil Appeal No0.1213/2014) vide judgment dated 25.02.2016 (Annex-III) wherein
the Apex Court held: “the amendment was made in rules in order to clarify certain
anomalies, which had duly been taken care of, as such no mala fide can be attributed to the
government as per the settled principles the determination of eligibility of the respondents

through amendment fully falls within the domain and policy decision of the government

which does not warrant interference by the courts. Resultantly the appeals are allowed
and impugned judgment of the High Court is set aside.” Apropos, a matter/question of
law which has already gained finality/ adjudicated upon by the competent courts
(the Hon'ble Peshawar High Court, Peshawar and the august Supreme Court of
Pakistan), cannot be pursued by the appellant by filing an appeal agitating the same
question of law being hit by Section 23 of the: Khyber Pakhtunkhwa, Services
Tribunal Act, 1974 which stipulates “No entertainment of appeal in certain cases:-
The Tribunal shall not entertain any appeal in which the matter directly and substantially
in issue has already been finally decided by a Court or a Tribunal of competent jurisdiction”.
3. Similarly, in a more recent case, concerning the question of law, directly related to

the one raised in the instant appeal, the august Supreme Court of Pakistan in the

el




case of Government of KP through Chief Secretary vs Zahoor Ahmed Khalil &

T @ Muhammad Arshad (in Civil Appeal No.712 & 713 of 2020) vide judgment dated
- 01.02.2021 (Annex-IV) held: “Admittedly, the Respondents do not constitute ministerial
E staff and are also not borne on the cadre/strength of the provincial secretariat. These were
two additional reasons why the Respondents could not claim the benefits of Rules, 2007 !
- and the criteria laid down for PMS (BS-17) quota posts reserved for a specific class of
Government employees. In the circumstances, we find that the learned High Court has
failed to appreciate and correctly interpret the relevant rules on the subject and passed the
impugned judgment in a slipshod manner, which is not sustainable and is liable to be set |

aside.”

4. That the appellant has got no fresh cause of action/locus standi to file the instant
appeal against the respondents. By filing the instant appeal, the appellant is praying
to declare the amendment dated 04.10.2010 ultra vires and directions to the
Respondent No.03 to complete necessary process on the withheld result; both are

. past and closed transactions as clarified in the above raised objections. ,i

5. That the appellant has presented the facts in a manipulated form which disentitles

him for any relief whatsoever.

That the appeal is barred by law/time.

That the appellant has concealed material facts from-the Tribunal.

That the appellant has not come to the Tribunal with clean hands.

o ® N o

That the appellant is estopped by his own conduct to file the instant appeal.
10.  That the appeal is hit by laches.

Reply to Facts:

1. The appellant in support of his present appointment/ post has added nothing with
the appeal for clarification of his mode of appointment to the post. Additionally
each and in every post in various departments has different Service Rules, which
provide qualification, experience, method of recruitment and eligibility criteria for |
appointment/ promotion framed under relevant governing laws. Moreover, these |
rules are not applicable to each and every department employees. Since he is ‘
working against a district cadre post, therefore, it cannot be termed as Secretariat |
Cadre post. }

2. Correct that the Honourable Chief Minister, Khyber Pakhtunkhwa being competent
authority in terms of Section 26 of Civil Servant Act, 1973, merged two Provincial
Civil Service Groups/Cadres i.e. (Executive group & Secretariat group) regulated
under NWFP Civil Service (EG Rules) 1997 and NWEFP Civil Service (SG Rules)
1997, to form a single/unified cadre of PMS officers of the Province in consultation
with concerned departments. For carrying out proper administration of this
prestigious Administrative cadre/service, Provincial Management Service (PMS)
Rules, 2007 were framed and promulgated.

3. Incorrect, in the West Pakistan Secretariat (Section Officer), Service Rule 1962 and
the West Pakistan Civil Servant (Executive Branch) Rules, 1964 the post were




required to be filled 50% by initial recruitment and 50% by promotion. Moreover

upon merger of the both the cadres into PMS in 2007 and to ensure better service
delivery through competitive mode, 10% quota was reserved in the PMS Rules,
2007 for Superintendents, Private Secretaries, Personal Assistants, Assistants, Senior
Scale Stenographers, Stenographers, Data Entry Operators, Computer Operators,
Senior and Junior Clerk borne on the cadre strength of Secretariat who possess 2nd
Class Bachelor's Degree from a fecognized University with at least five years
service as such. Consequently, the promotion quota of Tehsildars/ Superintendents
were fixed 40%. The contention of the appellant has, however, misperceived,

misinterpreted, irrelevant and past/ closed transactions.

Incorrect, as explained in para-3 above, misperceived, misinterpreted, irrelevant to

the appellant and past and closed transactions.

As explainted in Para-2 above, the Hon'ble Chief Minster, Khyber Pakhtunkhwa
being the competent authority, in accordance with law, with a view to removing
ambiguity/ clarifying certain anomalies with regard to eligibility of ministerial
staff 10% In-Service quota was reserved in the PMS Rules, 2007, that “Ten per cent by
selection on merit, on the basis of competitive examination, to be conducted by the
Commission in accordance with the provisions contained in Schedule-VIII, from amongst
the persons holding substantive posts of Superintendents, Private Secretaries, Personal
Assistants, Assistants, Senior Scale Stenographers, Stenographers, Data Entry Operators,

Computer Operators, Senior and Junior Clerk borne_on the cadre strength of Secretariat
who possess 2nd Class Bachelor's Degree from a recognized University with at least five

years service as such.”

Correct that in the PMS In-Service 10% quota certain posts were advertised in 2010,
however, as clarified vide Para-5 above, the same were withdrawn with a view to
amend PMS Rules, 2007 to clarify eligibility of Ministerial Staff for In-Service quota.

Correct to the extent that the General Secretary of the Secretariat employees
coordination council made a representation before the competent authority stating
therein that 10% quota actually slashed their share by reducing their promotion
quota and only the employees of Secretariat have a right to be appointed against the
said quota. The said representation had already be disposed of and the 10% quota is
still in the filed.

Incorrect as laid. As responded vide Para-2 & 5 above. The Hon’ble Chief Mihster,
Khyber Pakhtunkhwa being competent authority in terms of Section 26 of Khyber
Pakhtunkhwa Civil Servants Act, 1973 (amended from time to time) can make
amendment to PMS Rules as appear to him to be necessary or expedient for
carrying out proper administration of the cadre/service. However, in a similar
nature case the august Supreme Court of Pakistan in the case of Government of KP
through Chief Secretary vs Hayat Hussain (in Civil Appeal No.1213/2014) vide
judgment dated 25.02.2016 (Annex-III) has held that “the amendment was made in
rules in order to clarify certain anomalies, which had duly been taken care of, as such no
mala fide can be attributed to the government as per the settled principles the
determination of eligibility of the respondents through amendment fully falls within the
domain and policy decision of the government which does not warrant interference by the
courts. Resultantly the appeals are allowed and impugned judgment of the High Court is
set aside.”




10.
11.

12.

13.

14.
15.
16.

17.
18.

Likewise, in a more recent case, concerning the question of law, directly related to
the one raised in the instant appeal, the august Supreme Court of Pakistan in the
case of Government of KP through Chief Secretary vs Zahoor Ahmed Khalil &
Muhammad Arshad (in Civil Appeal No.712 & 713 of 2020) vide judgment dated

01.02.2021 (Annex-IV) held: “Admittedly, the Respondents do not constitute ministerial
staff and are also not borne on the cadre/strength of the provincial secretariat. These were
two additional reasons why the Respondents could not claim the benefits of Rules, 2007
and the criteria laid down for PMS (BS-17) quota posts reserved for a specific class of
Government employees. In the circumstances, we find that the learned High Court has
failed to appreciate and correctly interpret the relevant rules on the subject and passed the
impugned judgment in a slipshod manner, which is not sustainable and is liable to be set
aside.”

As responded vide Para-2, 5 and 8.
As responded vide Para-2, 5 and 8.

Correct to the extent that 69 posts meant for PMS In-Service Quota were advertised
on 01.12.2017 with eligibility criteria restricted to Ministerial staff borne on the
cadre strength of Secretariat as provided in the PMS Ruls, 2007 and also admitted
by the appellant that PMS Rules, 2007 were amended on 04.10.2010 (Annex-V).

As responded vide Para 2, 5, 8 and 11, PMS In-Service 10% Quota advertised on
01.12.2017 was meant for Ministerial staff borne on the cadre strength of Secretariat.
The appellant being an employee of DC Office Mardan was not eligible for the said
posts, therefore, the Khyber Pakhtunkhwa, Public Service Commission withheld his
result and did not call for interview, due to his misleading/incorrect information
provided to the Commission.

As admitted by the appellant Writ Petition No. 4157-P/2020 filed by appellant was
dismissed as withdrawn by Hon'ble Peshawar High Court vide order dated
15.10.2020, however, the Respondents were directed to dispose of the
representation of the petitioner; and as admitted vide Para-14 of the “Facts”, in
compliance with directions of the Hon'ble Court, order dated 25.05.2021 (Annex-I)
was passed on appellant’s representation by the Competent Authority which has
already been communicated to the appellant vide letter 27.01.2022 (Annex-II).

As responded vide Para-13 above.
As explained in Para-8 above

Correct as laid. As admitted by the appellant, the judgment of Peshawar High
Court dated: 28.05.2014 was challenged before the august Supreme Court of
Pakistan in the case titled Government of KP through Chief Secretary vs Hayat
Hussain (in Civil Appeal No.1213/2014) which was disposed of vide judgment
dated 25.02.2016 and held therein: “the amendment was made in rules in order to clarify
certain anomalies, which had duly been taken care of, as such no mala fide can be
attributed to the government as per the settled principles the determination of eligibility of
the respondents through amendment fully falls within the domain and policy decision of
the government which does not warrant interference by the courts. Resultantly the appeals
are allowed and impugned judgment of the High Court is set aside.”

Incorrect as laid.
The appeliant is not aggrieved person in true sense, has got no valid locus standi

and therefore, is not entitled for any relief. The appeal, being-devoid of merit, is
liable to be dismissed in limine.
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Incorrect. As responded vide para-2, 5, 8,11, 13 and 16 of the FACTS.
Incorrect. As responded vide Para 8 of the FACTS.

As responded vide preceding paras.

Incorrect. As responded vide para 12, 13 and 16 of the FACTS.

As responded vide para-2, 5, 8,11, 13 and 16 of the FACTS.

Incorrect. As responded vide preceding paras.

Incorrect as laid. At present there are 77 posts in PMS BS-17 falling to the share of
In-Service quota; all of them have been filled up through three competitive exams
conducted by the Commission in 2018, 2020 and 2022 respectively.

As responded vide preceding paras.
Not reflected in the Appeal.

Not reflected in the appeal.

Incorrect. In fact, it was on the request/application of All Employees Coordination
Council, Civil Secretariat, Khyber Pakhtunkhwa Peshawar that comments/views of
Board of Revenue were solicited with regard to reduction of 20% promotion quota
of Tehsildar cadre being disproportionately higher than their actual strength and
giving the same to Superintended/PA cadre of the Secretariat. However, Board of
Revenue did not concur to that and as a result the request was filed/regretted. The
rest as responded vide para-2, 5, 8,11, 13 and 16 of the FACTS.

As responded vide para-2, 5, 8,11, 13 and 16 of the FACTS.

Correct as laid.
In correct. As responded vide para-2, 5, 8,11, 13 and 16 of the FACTS.

As responded vide preceding paras the matter in question has already gained
finality/ adjudicated upon by the competent courts (the Hon'ble Peshawar High
Court, Peshawar and the august Supreme Court of Pakistan), cannot be pursued by
the appellant by filing an appeal agitating the same question of law being hit by
Section 23 of the Khyber Pakhtunkhwa, Services Tribunal Act, 1974 which
stipulates “No entertainment of appeal in certain cases:-The Tribunal not shall
entertain any appeal in which the matter directly and substantially in issue has already been
finally decided by a Court 6r-a Tribunal of competent jurisdiction”.

Incorrect as laid. As responded above, in a more recent case, concerning the
question of law, directly related to the one raised in the instant appeal, the august
Supreme Court of Pakistan in the case of Government of KP through Chief
Secretary vs Zahoor Ahmed Khalil & Muhammad Arshad (in Civil Appeal No.712
& 713 of 2020) vide judgment dated 01.02.2021 (Annex-IV) held: “Admittedly, the
Respondents do not constitute ministerial staff and are also not borne on the cadre/strength
of the provincial secretariat. These were two additional reasons why the Respondents could
not claim the benefits of Rules, 2007 and the criteria laid down for PMS (BS-17) quota posts
reserved for a specific class of Government employees.\In the circumstances, we find that the
learned High Court has failed to appreciate and correctly interprel. the ‘rélevant rules on the
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subject and passed the impugned judgment in a slipshod mannér; which is not sustainable
and is liable to be set aside.” - o »

-

The respondents seek permission to adduce additional grounds/ documents at the
time of arguments.

It is, therefore, humbly prayed that on acceptance of these Parawise

comments, the instant appeal being devoid of merit may very graciously be
dismissed with cost in limine.

Secretary to Govt. of Khyber

Pakhtunkhwa
Establishment Department Public Service Commission
(Respondent No.2) (Respondent No.3)

(Zuboiz Ahmaol )

Iy

Qlamolor Daye””
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE -

TRIBUNAL, PESHAWAR

Service Appeal: 221/2022

My Hussain AKDar. .. ... Appcllant
VERSUS
Chief Secretary Khyber Pakhtunkhwa & Others ... Respondents
AFFIDAVIT

I, Zubair Ahmad, Special Secretary Establishment Department do hereby
solemnly affirm and declare on that oath contents of the accompanying parawise comments are
truc and correct to the best of my knowledge and belief and nothing has been concealed from this

Honorable Tribunal.

DEPONENT

Zubair Ahmad 7/

Special Secretary Establishment
Contact: 0332-4545054

f&gpmaf%/ﬁ No.-,ﬁ ’

\
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT
(Judicial Wing)

AUTHORITY LETTE

Mr. Riéz Khan, Superinténdent (Litigation-III Section) Establishment
Department is hereby authorized to submit Affidavit to The Khyber Pakhtunkhwa
Service Tribunal, Peshawar in Service Appeal No. 221/2022 'titled as “HUSSAIN
AKBAR VS GOVERNMENT OF KHYBER PAKHTUNKHWA & OTHERS” on behalf of

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber Pakhtunkhwa

being (Respondents No.01)

Special Secreta
Establishment
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GOVERNMEN “OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT ’ i

L Dated Peshawar the May 25, 2021

.MEW_Q; WHEREAS Mr. Hussain Akbar, Assistant, President APCA
Local unit DC Office, Mardan submmcd an application, wherein, he has shown gnevance
i that 69 posts of PMS In-service were advcmscd through KP-PSC on 01.12.2017, whercin he
Lpwe -sppeared din-the.exam; but KP-PSC did-not declare his result, Bein

‘ " Petition No,539012018,

to Ch:ef Secretary,

[

g ngggcvcd he filed Writ
which was withdrawn, Howevcr ‘aftee submitting se erai appllcauons:
I‘Q\)fber Pakhtunkhwa and Secretary Establ:shm%g‘?fdguhc Saj d purpose,
he filed Writ Petition in Peshawar High Court, Peshawar - w&@ﬁ‘w\@s\ul‘s&g{‘g sm.sﬁ”@w"h the

dlrecnon the respondents to dispose of the appeal oflhc pciﬁloner wﬂ"rﬁ";xp igjgyresult within
T, 5 ‘4'-
27 apcnod of thiry days. ™ %} “‘b
Bl e \‘z;se-y,%‘!
AND WHEREAS lhe applicant has thucstcd lﬁmﬂ{2 a clanﬁcﬁauon may be issued in the
Scheduled-1l, of PMS Rules 2007 of cotumn 0s, nnd-\r.:p,hl of ministerial staff of revenue

department and its subordinate o('lic_gg may&bc restored in [hcsmud quota ab-initio, He further

H requested lhat KP-PSC may be approached to rel’!n, him and complete his recruitment F
:b..' iy 4] ,,. 2
! - process. W (pS

AND wnnnms as-per PM ‘Rgesaoez,gw% In-Service quota in PMS (8S-17) posts is i
specificd for the pe‘rsons holdmg subsﬂimwe posts of Superintendents, Private Secretaries,

Personal Asssstams. Assnsmnls, Sﬁnlﬁr Scate Stcnogrpphus Sienographers, Data Entry

Op’érators. Computcr Operators, Senior and funior Clerks borne on the cadres strength of
i Secretar:at, wlulc, —altached depanments having carcer progression in their respective 3
| depattments,‘can apply in general PMS. As fer as issues regacding amendiment in the PMS
Rulces, 2007 &s conccrned Supremic Court of Pakistari has clear Judgment dated 25.02.2016 in | :;

the same matié, ‘sa)'lng thercia. “The amendmeat was made in the Rules in ardef to i

clarify certain anomalles, wmch had duly been taken carc of, as such no malafide can be

ttributc8 to the (:ow:mmcﬂ“‘"“j as gier the settled principte the dctcrmmnnon of
Attt

i ¥ h 'lm(:udmem*full)'.- l'llllsﬁwithlmthcndo uln nnd,
o nde ‘s hroug | ; < ! .
‘Eab ‘é.*_k‘a Y ‘he I'CS[)D 'Iz L2

o.hc;demslon of the Goverf ";nt which does "t warrnnt intcrfercncc by the Couns.‘
p

R ltnnll) these appeals o ﬂ{?“llw ed aud the unpugncd judgment of ihe High Courtis
esu ] .

*~”




AND WHDREAS Jn light of the Suprcmc Court of Pakistdh Judgment dated 25.02. 2016 and
relevant rulcsl polxcy. the request of thc,npphcam regarding restoration of-quota in PMS In-
service for mmlstcnal staff of Rcvch"c Department/ .subordinate attached offices, is not
; Jusuﬁcd in wulhholdlng the result of -the applicant

" being neligible for the PMS In- Sen'lce quota under PMS Rulcs. 2007.

tenoble. Tn this conncchon, KP-PSC;

NOW THERDFORD after due consuicrauon of all'the pomts voiced in the apphcatnon and

© record, rutes / polices in vogue, the cbmpctcnt authority. has found no reason to accede to 1he

© :°. request of the-applicant, which is rcg(qlled ‘being devoid of merit.

}.;
ik, . By s
V-;'; ) {

Endst. No. & Date.ceven .é?ff REN kS
Copy forwarded to the:-

g,i \% R ,ﬁ_"_
1. Senior-Member, Board of Revenue, }§ ybcr Pakh(umh\‘u’ﬁ\,
PSOto Chief Secretary, Khyber Pkt unkhwa,
PS to ‘Chicf.Secretary, Khyber Palﬁblunkhwa ?b
PS to.Secretary ] Establtshmcmv ”"4 e
. PStoSpeeial Secretary (E*sn o Lstab!w{xmcnt QSpenmcm
6. ‘Applicant concemed, "ﬁgf, A

2.4~ Manager;. 'Ei:){/ﬁmmﬁ ?’rmlmg‘Prcss
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BOVERNMENTS ﬁRHYaER PAKHTUNKHWA
ESTABLY; sl

SHMENT DEPARTMENT
(HRD WING)

, v

fmex=1T"

"No, 86 (HRD- II)IEDLJ 1012021 (RT1)Hussain Akbar
Dated-Peshawar lhg 27lh January, 2022

" To
Mr. Hussain Akbar (Assistant),
 President APCA Local Unit, DC omce;‘-Mardan.
Subject: - - PROVISION'OF INFORMATION UNDER THE KP RTLACT, 2013,

! am- dlrected to refer to your- apphcahon daled 07-01-2022 on the above subject noted
above and to forwarg: hierewith copy of the requnslte un!onnahon under Right to faformation Act 2013 for

information. a4

Encl: As above:

Establishment Department

Public Information Officer (P10}

Aoaret wh ComSrmv



/ “TheSection Officer (HRD-11);*
Establishinent Department (HRD Wing). .

A N ALS X LXE RUAL A

hix

GOVERNMENTOF KHYBER PAKHTUNKHWA [
ESTABI%@HMENT DEPARTMENT 2
.;'.;3"’".

; NO.SOE-MI(ED)/1-3/2021
,ﬂ’ Dated-Peshawar the January 26, 2021

EROVISION OF INFORMATION UNDER RTI ACT. 2013

| Cfs\t
U -am direcied to refer 0 your letter No.SO(HRD-IY/ED/1-10/2022
(RTI)IAkbar-Hussain dated 12.01.2022 on the subject noted above and to state that the

requester may be apprised tha Gompclcﬁl Authority has regretted/ filed your latest
representation-dated 22.06:2021 as the matter-in-

passing a2 -speaking  order  25.05.2021

question has once for all been decided by

(copy  enclosed),  on his  carlier
fepresentation/application and the same has slready been communicated fo him

el
o

ENDST: NO & DATE EVEN
Copy forwarded to the:-

1} PSto Sccretary Establishment Deportinent, Khybe, Pakhtunkha,
2) PS to Special Secretary (E'slt),'Establlshm.cnt Dcpanmcm"

3) PA to-Additional Secretary (Estt:), Establishmeny Departmen,

4) PA to Deputy SecretaryfEstt:); Establishment Departiney,

- e
| ‘4% 72—
:‘\.dc“,t SECT RCNRE

' ’—_— o
DK LCIIQN/ FFICER Fln) >t
v s A

Q)cl)
)

Tt w18 € 3 atearart
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IN THE SUPREME CCURT OF PAKISTAN
(Appellate risdiction)

PRESENT: Mr. Justice Miax Saqib Nisar .
Mr. Justice Amir Hani Muslim
Mr. Justice Igbal }iameedur Rahman

Civil Appeals No. 1213 & 1214/201¢.

{On appeal against the judgment daicd 28.05.. 014
passed by the Peshawar High Court, Peshav/1i,

1%
R
7

Gowt. of KPK ihrough Chief Sécretar. :

Peshawar, etc. (in both cases)

B Appellant(s)
Vf:.‘fus ]
{
Hayat Hussain, etc. ; (in C. A. 121372015)
Abdul Basir, etc. P (in C. A. 121472015)
' Respondent(s)
For the Appellant(s) N
(in both cases): M. Waqar Ahmed Khan, Addl. AG.
For the Respondent(s): In- ;J'f:rson.
Date of Hearing: . 28.62.2016.

JUDGRAENT
Iqbal Hameedur Rahman, }; - Through this single judgment, we

intend to decide the listed appeals. Thw instant appeals are dirccted against

the judgment dated _28:05.2(_)1:4 pﬁszed by the Peshawar High Court,”

Peshawar, in W. Ps. No. 3857 & 44:,1,2010 whereby thé said petitions filed
by the respondents have been accepte:3.

2. Through the abc.Jve mentioned writ petitions, the respondents had
sought a declaration that orders '.‘ dated 18.08.2010, 09.09.2010 &
04.10.2010 be declared as illegai, unconstifutional, without lawful
authority, pltra vires to their rights end based on malafides and also sought
that a direction be given to the appél‘.f‘: ats to proceed with the process as per
the advertisement dated '20.07.20‘;} ). The precise facts arc that the

appellants requigitioned 33 posts in [30S-17 in the Provincial Management

M’f/é/ i

W urt Associat
Y
. \d%upre ¢ Cour: of Pakistan

f tebaemmaha




Service (PMS). The coid requisition was forwerded to e Khyber
Pakhtunkhwa Public Service Commiss: on (hereinafiez to be referred as “the
Commission™), who thereafter advertised the said posts on 20.07. 2010
P_urSuant to the advertisement, the respondents, Hayat Hussain,
lSupe_rintendent, KPK Public Service Zommission, Peshawar, and Abdul

Basnr, Ofﬁce Assistant, Board of Revenue, KPK Peshawar, applied under

L 10% reserved qubta for m:msterlal smf as per‘?he Provmclal Managemem‘i-_-

Service Rules. Later on vide order date:l 18 08. 2010 it was convcyed by the |
KPK Establishment Department to thc Secretary of the Commission that
{he matter with regard to 10% reserved quota in PMS (BPS-17) had been
examined by the KPK Establishment bepartmem and it is clarified that the
same is meant only for ministeriallstaff serving in the /_\dmiriistrative
Departments of KPK Civil Secretariat 2xcluding the employees of attached
departments/subordinate offices. Th2 said letter was followed by another
etter dated 09.09.2010 wherein it vas intimated to'lthc Commission that
requisition of 53 posts of PMS ofticers (under 10" in-service quota) is
withdrawn by issuing notification datel 95.10.2010 through which Khyber
Pakhtunkhwa Provincial Management Service Rules, 2007 (hercinafler (o
be referred as “the Rules™) have been amended and 10% rese-rved quota had
been restricted to persons holding 1 bstantive posts of Superintendents,
Private  Secretaries, . Personal  Asistants, Assistant  Senior  Scale
Stenographers, Steﬁographers, Data ZEntry Operators, Computer Operator,
Senior and Junior Clerks borne on the cadres strength of Secretariat who
pOSsess posf graduate qualification from a recognized University with at-
least five years service as such. The said orders and notification gave rise to
a grievance (o the respondents,” who being employees of attached
departments and who have been exduded from 10% reserved quota as

previsouly provided in the Rules az such they had challenged the said

ATTERTE ,
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’ \ Prkisees, 1973, as they were perforing the sa=e fonctions &5 at of
Geccerarizt cmployees as such they ~annoi be ex=inded beczuse hey

]l T pdfimed tBe . qualification andexpericnce. The High Coutt ook their
mﬁors into oonsidcra.tion. and vxde 1mpugm;d jmmem hcldﬁmt !ho)

_being similarty placed persons have been treated differently as such it

' constituted-a sheer discrimination and further held that it was not a ¢ase
A
E where rules have been challenged by a person in service rather it was 2 case
A s
&y where blessings have been given to « class of employees by deprniving .

others through special amendment in:oduced in the Rules in the garbs Of

i interpretation and misinterbrctation of ru?es, which smacks of malafide on
' the part of the appellants and acccedingly struck down the notification
! dated 04.10.2010 and restored earlier 1ules framed in the original form as

per rule-3 of Schedule-1 of the Ruiee; which entitled the respondent to - ?
| compete on 10% reserved quota on thz basis of competitive examination to

be conducted by the Commission £om amongst the persons holding
} substantive posts of Superintenc.t ts, Private Secretaries, Personal
i Assistants, Assistant Senior Scale Stenographers, Stenographers, Data
'1 Entry Operators, Computer Operator, Senior and Junior Clerks who possess
i post graduate qualiﬁcatic;n from a recognized University with at least five
. years service under the Government. Being aggrieved, the appellants’

;‘h approached this Court by filing Civil Petitions No. 442-P & 443-Pi2014

wherein leave was granted vide order cated 20.11.301 5. the relevant portion

] thesefrom is feproduced herein below " -

The learmned Additiriu Ay ocar Gegerz? sxotanizz o0 behalf of
i

]
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: Rulés prior toamendmnet as provided jil Scheduléhi= .

of the Hige Comt mader Asiicle 199 of B Crasiios: of Bl
W'ﬁmbsﬁhjﬂé@ﬁm'&%cﬁﬁ rehes o
cocioations s view of T jdgmen radeed & O cne 3l L4
Shorwoni ¥5. Goverrmet o Polision (1991 SR 1045) wadd that e
m@wmﬁmhﬁp\ﬁzumw:;ﬁ:wmtﬁﬁmﬁuem
absolutely nothing on the recerd as conkd cvea resoesdy saggest $21 the
rules were amended to beaefit one and mrpadr & rigbes of e other.”

3. It would be pertinent to reproduce here the relevont portions of the

L4

S, | Nomencl | Minimum | Age ' Method of rmerzirment
No. | areof | qualificatio limi [
posts n for L for

appointmen initi
t by initial al
recruitment | reer

uitm
ent
1 2 3 4 X S
A PMS ¥ Division | 21- | V) Ty per cemt by mitiel recruitment on the
(BS-17) | Bachetor 30 rectramendations of the Commission. based on the
[s per Degree year ren It of competitive examination to be conducted by it
detailat | froma in accordance with the provisions contained in
: Schedule | recognized 3Sctiecule-VIL
-l University. '
2) akjsct to rule?, by promotion in the following
mirner:
(a) twenty percent from amongst '
Tehsildars, who are graduatcs, on
the basis of seniority-cum-fitness,
having five years service as
Tehsildar and have passed the
prescriped Deparimenial
Examination; and
(b} twenty percent from amongst the
' Superintendents/Private Secretaries
on scaiority-cum-fitness basis, who
are graduate and have undergone 8
training course of Y-weeks at the
Provincial Management
Academy/Provincial Staff Training 1.
Institute, A joint seniority list of
the Superintendents and Private
Scerctaries shall be maimained for
the purpost of promotion on the
basis of their continuous regular
appointment o the respective
posts.
3) Tan percent by selection on merit, on the basis of
compelitive examination, 0 be conducted by the
Commission in accordance with the provisions
«rained in ‘Schedule-V1l, from amongst persons
holding subsiantive posts of Superintendents, Privaie
Secretarics, Personal Assistants, Assistant Senior Scale
i Sterographers, Stenographers, Data Entry Operalors,
: ! . rputer Operatcr, Sesior and Junicr Cler¥s who
! . 3.55e58 post graduate quelification from 2 recognized
i a-ersity with a least five years service under the
Cosemment.

Trzt zccording to the original Rules. 10% of selection on merit on the basis

of competitive examipation was G 28 made from amongst the persons




C. Ax No. 1213 & 12142015
. . i '
holding ‘substantive posts of Superinimdents, Private Secretaries, Personal

@

Assistents, Assistant Senior Scale Stenographers, Stenographers, Data
Entry Operators, Computer Operator, 2nior and Junior.Clerks who possess
post graduate qualification from a recognized University with at least five

_ycars. service under the Government. From the perusal of the same it is

J K D -

* appareni . that the: samie’ fad “notFheeh réstricted  onlyo 7 Qectetariatyy i, i

R
By

employees. The Rules have been amended through notification dated

04.1_(_).20_]0, which reads as under: -

* GOVERNW -},'-JNT' OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT -

Dat= Feshawar, the 04.10.2010

NOTIFICATION

No. SOE-JI(ED) 2(14)/2009;  In exercise of the powers conferred by
Scetion 25 of the North-West Frontier Province Civil Servants Act, 1973,
(NWFP Act No. XVIH OF 1973), the Chief Minister of the Khyber
Pakhtunkhwa is pleased t> direct that in the Khyber Pakhtunkhwa
Provincial Management 3arvice Rules 2007, the following further

amendments shall be made aamely:
AMENDMENT

_ In Schedule I, agarst Serial No. | in Column No. § for Clause
(3) the following shall be sabmitted, namely:

3) Ten per cent by Su ection on merit, on the basis of competitive
examination to be scnducted by the Commission in accordance
with the provisions contained in Schedule VII, from amongst the
persons holding substantive posts of Supcrintendents, Private
Secretaries, Personal  Assistants, Assistaiit  Senior  Scale
Stenographers, Stencgraphers, Data Entry.Operators, Computer
Operator, Senior 81! Junior Clerks who possess post graduate
qualification from ¢ 1ecognized University with at-least five

years service es such. .
CHIEF SECRETARY |

KHYBER PAKHTUNKHWA”
By virtue of the above mentioned amendment, the respondents being -
employees 'qf attached departments ‘r;lavc been excluded to be cligible for
10% quota selection on the basis of corapetitive examination.
5. The learned Additional Advocate General for the appellants argued
that the said amendment had D .on made in order to clarify’ that
appointments to the posts ofvPMS 1J378-17) in 10% quota was meant only

for the ministerial staff of the Secreiariat so as o encourage talented lower

IATTEBTED |




". - - .
staff. Moreover, the respondents could stlt compete in open merii 25 such

there was no discrimination. He further argued that the appellants were duly
competent to amend the Rules and the Rules were amended strictly in
accordance with law.

6. On the other hand, the respondents appearing in-person submitted

,w.that through the amendment thev wcu 1epr1ved of thur nght T hey further

K . P TS
. . .

.t

’ submrtled that the Sccretaraat emp))yees ‘are already covered under

Schedule-1 subsection 2)(b) for prom(.‘uon as such the 10% quota actually
meant for other attached departments.

7. In the facts and circumstances of the case and in the light of the
arguments advanced by the learned Acc.itional Advocate General as well as
the respondents in-person, it is to be .‘(;usidercd whether amendment in the
Rules could be effected by the Corernment regarding rcsl.ricting the
reservation of 10% quota only for ministerial staff of Ci\fil Sceretarial KPK
and whether it is justifiable, secondly, whether amendment was malafidely
made m order to exclude and deprive it:e respondents from future prospects

of their promotion moreso when they are performing the same functions

and duties as such whether it is & dis>rimination and do the respondents

have a vested right to challenge the 'sa-rzc. In the dbove perspective, whether
the High Court has the jurisdiction :n the matter to strike down rules
relating to Civil Servants regarding th sir appoin;ment and promotions and
amendments made therein. The stance of the appellants is that amendment
in the relevant provisions of the Rules was quite justified as the employees
of attached departments get sufficier.t chances of promotioﬁ in their cadres
against the quota reserved specifictly for them under their respective
service rules, whereas the employees cf Civil Secretariat cannot appear in
those examinations, for instance the Sub Accountants in the District

Accounts Offices accorded promotizt. after uaiifying SAS examination.
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Similarly, the Junmior Instructors #BS-14) of Technical Education

Department with diploma of Engincering i.e;, equal to FA/F.Sc¢ arc

promoted to BS-17 within S to 10 years period. Likewise, Sub-Enginecrs
(BS-11) of C&W, PHE and Irrigation Department having B.A. degree arc

considered or accelerated ])romouon o the post of Assistant Engincer (3S-

17) aﬁer quallfymg the departmental xam plescnbed under their rcspecuve

'-'-'.'--'serwce rules, as ‘stichthe 1esponderft “sre entxtled 16 get further plomotxon--?}fﬂ;

to the post of PMS BS-17 in their ow1 service cadre. Further justification
given by the appellarits was that the inisterial staff of Civil Secretariat is
transferable in different departments >{ Civil Secretariat which make them
well acquainted with the nature of j:)_b of PMS Officers. Whereas, the

employees of other departments/cédre. are experts in their own field and

their job profile is quite different from. hat of PMS Officers. Thus reserving '

10% quota for ministerial staff of Civ.l Secretariat isju'stiﬁed as these posts
cannot be used as learning place for others. |

8. - Itis a settled proposition of law that the Government is entitled to
malce rules in the interest of expediency of service and to remove anomalies
in Service Rules. It is the Service Rules Committee which has to determine
the eligibility criteria of promotion and it is essentially an admi-nistrative
matter falling within the exclusive «3main and policy decision making of
the Government and the interfcreﬁce vsith such matters by the Courts is not
warranied and that no vested right ¢’ a Government employee is involved
in the matter of promotion or the r.les determining their eligibility or

fitness, and the High Court has no jur sdiction by means of writ to strike it

down as held by this Court in the civi2 of The Central Board of Revenue, '

Government of Pakistan vs. Asad -i.imad Khan (PLD 1960 SC 81), the

relevant portion therefrom is reprodu ::d herein below: -
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toking foio consieration ai. e factoss rebevet @ the case, nermely,. in
' the first piace the t2king out af the post of Depuzy Superintendent of the
category of class 1II, to waich the petitioners belong amounted to
abolition of the post and it upgrading on a higher scale of pay to 2
creation of the new post; azvintment to which required a stricter test of
efficiency by a competitive t;.xamination. Besides, all the Inspectors were
given the right to sit in the examination for any‘number of times to
qualify themselves for prc: otion. At the same time the pay scalc of
those, who could not succecd, was raised to the limit of Rs. 350, namely,

;__the same pay as that of a Jcputy Supcrmtendcnt when it was & class 91!

petitioners were infringed, \\thh they could enforce by a_writ netmon

The Government has ever right to make rules to raise the_efficiency of
the services, and if no vestzd right is denied_to a_party, the High Court
had_no jurisdiction to intersie by means of a writ.” (emphasis supplied)

As far as the contention of the respondents that the rules could not be
changed to affect them adversely is concerned, the said proposition has also

been settled by this Court in the case of Muhammad_Umar Malik_and

others vs. Federal Service Tribunal _and others (PLD 1987 SC 172),

wherein the proposition that the rues of promotion could not have been
changed so as to affect adversely those already on the cligibility list i.e,
combined list of U.D.Cs and S.G.Cs, was repelled by pbsewing that, “No
such vested right in promotion cr rules determining eligibility for

promotion exists”, and held as under. -

«“ Mr. Abid Hasan 1 nto, Advocate, when called upon to address
arguments on merits, urged that the rules of promotion should not have
been changed so as to a3t adverscly those already an the eligibilities
list i. e. the combined lis¢ of the U.D.Cs. and $.G.Cs. In other words lic
was claiming a vested rigz in promotion for all the U.D.Cs. borne on the
joint cadre on the date ¢f its separation. The position of law on the
subject is clear in view >f numerous decisions of this Court, e.g
Government of West Pakistan v. Fida Muhammad Khan (1) Central
Board of Revenue, Government of Pakistan v. Asad Ahmad Khan (2),
Province of West Pakistaii v. Muhammad Akhtar (3), Manzur Ahmad v.

Muhammad Ishag (4). Nosuch vested right in promotion or rules

dctcrmmmgelngsblhty fc promotion gxists.”
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C.As.No. 1213 & 121472015,

9. In the facts and circumst

law cited above, it is
o

subsequcntly b

- o

the Rules and as yet the responderts hav

P 'g,,. Y

I,

cxammatron or in any mtervrew 0[' S'

no vested right created in their favour
the Rules cannot furnis
amendment was made i

which had duly be

-

the Government and as per the se
eligibility of the respondents throvgk

domam and pohcy decnsnon of th

mtcrference by thc Courts Resultan:.y,

-3

impugned judgment of the High Cou

tA

W I eg

/

stances of the case and in the light of the case
quite apparent 123 the advertisement

een withdrawn @ and the (,aﬁer an amen

”»'.,-,,m.--—-\ .m, .-

cetion, therefore there appears

h a_cause S the respondenrs. Moreover,
n the Rules.in order to clarify certain an

en take'x care of, as such no malafide can

*iled prmc;ple the determination of

carlier made had

dment was made in

¢ not appeared either in the

tobe -+

and accordmgly any change made in

the
omalies,

be attributed to

L

-+ amendment fully -falls within the
¢ Jovernment which does not warrant

these appeals are allowed and the

11, 5 set aside.

Sd/- Mian Saqib Nisar, J
Sd/- Amir Hlani Muslim,]
Sd/- Igbal Hameedur Rahman, ]
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nard §308-i* of 2017},

Government of  Khyber Pukhtunkhwa through Chiel

Secretory, Peshawar and otheres,
e Appetiant(s)
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gahoor Ahmed I{halh.
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o Regp angaent(s)

Mr. Zahid Yousaf Qureshi,

Addl. A. G. KP.
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order datcd 1{ 08 2020 in thc followmv tcrmb

URY ANSSHALO.FIF pint Y11 OR S02H 2

same impupned  judgment of the Peghowue High  Gourt, A

" vel O g n ' " e
Peshawar doted 22022018, cee , tc\

. Bhese nppeals by lugve of the Canrt s dirgutes
apninst o judpmcnt of the Peshuwnr High Courd, l'm,huwm
dated 22.02,2018 through which constitutional potitiony ﬂ](,d

by the Regpondents ware allowed.

3. Briafly stated the fucts hcccgs_zg,r)} for diaposul of |
this lis are that on 01.12: 2017 Khyber Pakhtunichwa Publ’i;,; '
Service Commission {("KP ‘Service Commission®) advcrtggcd 69
posts of Officers in Provincial Management Scrvice (BS-17).
Such posts were required to be filled through competitive
cxaminéﬁqn. However, 10% quota was reserved for in:sqryic;_t;
candidates. The Respondents who were serving as Caretalers . !
(BS—”J({) in the Clwief Minister's Secretariat, Govcrnmcnt of ‘.
_ I’hyp;,r Pakhtunlmwa were not allowed to participate in the

PMS cmmmatton on the gtound that they werc nor entitled'to-

RN R el 5 S L R s“

- Twr

b B \,: Rty

nvall tho bem;ﬁt qf 10% quota rcscrvcd for in-service

candxdates Aggricvcd ef such 1emsal on the part of KP

i Tae 4 X’ gq, 41 u:’I\J‘, .

Scrvice Commm(mon to allow them to partmxp:gte in the
- [REYS BY ’ n

3

LCOI‘anUtIVC exam:natlon t’or appomtrnent stga,inst 3 O%,,quota,

.the¢  Respondents app'roachcd the High Court in its

constltuuonal jurxadlcuon, 'l‘hrough the 1mpu{ m;d .jn,d'gmcnt

dated 122.02.2018; such: constmmonal petitions :of the. !

Respondenta were allo'wcd;'- S "1

¢
. - . ‘ 4 . . N
L. .. ) . Y f I

4. Lcavc. to appca.l was gta.ntcd by thxs Court vide |\
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“Pha Cintesrminoy of Khyhar po
Comminsipn fthe

!gmu:,n_{s:l:wu,'zzu:;l’;as‘
helitiongr) erduertis e P
Nt el M) in b
Ten per gont GHati Wty e

i@_‘nn__gg'::c
GO posts o Provineiat
VY, fur oot itineg eamingtion,
ruad. for
)'ul-;hluukluuu Provigiot A!ca:l:ag;v:nxl:
Rules of 2007) hus deseryy
and. auch fuy

Secroturias;,

Managang

i Lergice condicdutes, Khyber
’)

Nl Seruing Ruless;, 2007 {thes
eed BOSL of " seenice coredidutou®
boon enumarated us Su

Parsgnel

rerintendenty, Privote
Slenographerg,

Asaiulcmt::, Auslstunts,
Stenographers, Date 1
Qperators, Senlor and Hunior Clarks,
Py, No.349-1t gnd J50.0
(13151 1) and their posts W
They filog

Sanlor  Sgule
niry Opuratyry, Computer
Tha private respondents (n

of 2004 warg (_:m_ﬂ!gqu us’ Caretakorsy
arg

not grumerated i the Rulas of 8{)b7.
writ patitions in the anhgu::qr High Court which vidg
Impupned juelgingnt edma to be allowed, The {n,'t,ﬂ,lpf;grj,in o
No.360-p of 2019, alsg filed writ putition in the Peshawar Hig
Court which wuy dispasad of vide tmpugned judgment v

2. The learned AAG contands that there being no mention uf
pPost of Carvlaker in the Rules of 2007, the respondents in C,1s,
No.349-p

and 350-P of 2018 and putitivner in C.p2, Na.260-p of
2018 could not have been c'tllowcd to undertake the compatitive
examination and further refias upon the judgment of this:Court in
the case reported as Government of Kh:;_}ggg_z’akh;yg{ggg_ ¢ {hrough
Chiel Secretary, Peshowa : L, -

r.angd_others v IHayat Husgain, and
. athery (2016 SCMR 1021), '
LTI A g, A :

'
,0.

A

3. .The submissions Mmade by the ‘learned ‘AAG " require
.can,_sl'dgr'atio}t: Leave 'go aﬁbcu’l(is, thereford, granted inall the
» P@ll'tl:qr'l.fs.'to cq}xsiger, iptér aliq, t'he”s"qmc. The qj;jaeal stage paper-
books be prepared from the

avallable record with liberty to the
bartics to file additionul documents, i any,

within (J,tpg{_lod_ of one

the,Office is directed o flx

month, As the matter relatey to scrqice.
: these appeals expeditiously, preferably gfl_er three months,” :

5.

i-al,_ Khyber
Pakhtunkbws has pointed out that the Khyber Paﬂdﬂ.\l;n_};hwa

" LR

' B R R ST Rty 0
Provincial lgﬁaz}agcgns:gt_'fServicg Rulc‘s,:h’,_zo{p?‘ (.‘:Rujq.s_,’ 20077

The learncd Additional Advocate Genge

R

- el e R e D i e L e wane iy
describe the posts j;:_.f hx;sery‘iqe. candidate as -quggigtgg,ggnts,
Gon g e RF O Cevnabonp ,
Private Seccretarie, Personal Assistants Assistants, Senior
L e e Vg RN
Scale Stenqgraphbxjs,«:“Stcnqgmphcrs‘., Data }?:ptxr?{,g ’qgg;;atora,
Computer Opcrators,

5 o, 3 -1 s o ]
'Senior and Junior Clerks, etc: He
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culgporicy nor were they ctwnrcd h'y'
mmaintaing that the Reppondents fall In the delinition of
Houschoid staff rad in teeme of Rule 10(2) of the Khybet
Pakbitunkhwn  Clvil Sorvants {Appolntment, Promotion
STeaneler] Rules, 1989 they have gpecifically heen excluded
from the appiicution ol Rules, 2007, He further maintaing’
ihal the Respondents being attached with the Chief Minister's
geercturial are not borne on the cadre of the Provincigl
Socrotariat. As such, the High Court erred in law in extending
the benelit of 10% quota in quéstion to the Rcspondents.' To
substantinte his contentions, the learned Law Officer has
placed reliance on & judgment of thxa Couxt reported as

Gdi/f»mmf’ni of Khyber Palchtunkhwa. v. Hquaf H gssazg (2016-'}1 -

SCMR 1021} in which the guestions- involvcd in these a':vpcals

has elaborately been deadt with.

6. | © The 1r‘arrwd ASC for the Respondents on the other
haucl subunto that ext.lusmn of the Respondent.. consututes
. c‘.iscg‘immanon. He mamtamu Lhat on thc,u representation the
Chicfl‘ Minjster ;had.-‘m_ac}e_ g recg;nmggdatmn that they may. be
allowed to partigipate in the competitive exaumination’ of PMS
and avall the benefit -of 10% guota. However, such d_ii'c'dtion
was not implemented, The learned counsel further submits
that ‘the. Respondents have no channel of 'lpromotion:én'd it
wouid cause injustice to them in case they are not allowed to

avail the benefit of the geota as prescribed i Rules, 2007.
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7. ‘We have heard the learned Additional Advecate
General, Khyber P—edchtu_nk'hwa, learned ABC for'" the
Respondent in Civil Appeal No.713 of 2020, the Respondent
in pergon in Civil Appeal No;'ll?_, of .2020 al:ld have g_c%hc
through the record with their assistance. Hor case of
reference, it would be appropriate to reproduce hereinbelow .

Schedule-1 of the Rules, 2007 which prescribes the quota in

question:

*Ten percent by selecuon on menl, on the basis. of
competztlve examination, 10 be conducted by the Commissxon

in accordangs with the provisions contained in Sohedule VI,
Jrom amongst persons holding substantive pa.s_(s af
Superiniendents, Private Secre(qn‘és, Parsonal Assistants,
Assistants, Senior Scale Stenographers, Stenogmphcrs, Datg

- Entry Operators, Computer Opsrators, Senior and Junfor
Clerks who possesses posf graduate qualification from a
- recognized’ University and have at least Jive yesars service

0 g sunders Gavernment.”

. A plain rcading of the ;elevent Rulc makc.s it

I N . B T wm ALY
abunda.ntly clear that it is Gpemfic to a cettum claas of
ER § I RS * t- n'n o .t o .! 't 'n 5 4 5 -,,‘;

> employees of the Government. lt is not couclu,d in la.nguage

. -ul" [ TS L R TN \ [P
""f" ™ AR ,R'H' .'c' "',"" o4 ":‘ ey oy et * -"..'5': N T

which may mcluswe in its meaning, a.nd content or may -

i *\,ug .s 5
'

. 1*’15‘\" ;’1 ;"' ? ‘i, »g !..,u o ‘-’cm :~: .‘.'3 x i
permit, an 'expcnsxve and, wxder mterrpretatwn. ‘The Rules,

- ;-b-’"\ A4 DR el )'H 'vﬁ 431~l ™ C"\" AL '-‘ . 3

2007 prowde 10%  duota, for persons, holding , specific, 15‘05ts

FARC I A P

and such posts havc becn epelt out ag, “Supermtcndcnts,,.
Prn_/;ate‘ Secretarics, Pcrsona] Assistants, Assistants, Scnior

‘Scale Stenographers, Stenographers, Data Entry Operators,

.

AP LR SEes 0t e %, v \;

Computer Operators, Semon and Junior Clcxks W A further

condition is tHat’ such pcr 0ns must posaeus Postgraduatc _
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funud flya yenen woevice wdar U Coveninend, Hfuuwl:. (I
o muml Hiph (mui Bt ondleed the yuld mwiniuu, i }m;.
lndirectod finolf in Intueprativg s Rubuy, 2007 3000 wonnme
witct b enacoee nungin to eepeilng Fpgnngo: by e ;}_,,1?,,;
whel T ot thaee wod o olong ol crplayean hove gpacilically,
intonllanntly  nnd r.!_t.:lllgm:u{,u.l!y ot @::;;-':!ugig;;j lﬁ‘)’i" prliny

OB,

8, I e nbundantly el Lo ug Lhat the Ruley, 2007

BTSN ¥ [y 114, ' " ( y .
specilicntly erealed o elusy of Government employuen to"whom

the bunefit of 10% quote was provided Lo Uie (m,luulun of
otherd and i the Interpretations glven by the High Court were
to he nceopled It would .amount to not ooly reading in
something which in not there but also cxtending and

sxpanding the scope of the Rule which is the domaln of the

Ixecutive ond cunnot lightly be interfored with without
recordinig " dirong, ogent and compelling reasony. Buch

rassons - have spiclthee. vbeen sgecorded.nory. fn oye humble | .

1

oplriioh wore available inthe ingtant matlers, v L

Wu furuwt' noticc ﬂmt tlw Hi{:h Court hew miarcd&

hda

g!

*hx, Rulcw, 200'/ emd tn];w tlwm out of conu,xt in obaewihg

’ 1 ='.
-.»’-

that Lhc Rulcu clo not pw.smiba as’ to wlmt alwuld b(‘ thc,

naturc 0,1_(,. pt,rfr,nr,c mquu ed to purUuputc in Lhc compcutwc
exumination for appointment against the 10% quota posts. . ;
We are unfortunately un?xbiu to subscribe to that view. It 1s

/M

eLtlud ]aw that provisions of the Statutes and Rutcs huvc Lo

be read in thezr co.ntcxt g unless Uthcrwwo px owdcc{ or "

A sncmte
nurl ot Hakistap
latmmbw.l
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these are compelling and lawlal reasons to do otherwise the

3 ' 5 , .
Rule of cfusdem generig has to be followed. Bven ptherwise,
e Rule of gjusdem generis does not support in any manner

tha interpretation adopted by the High Qourt. A plain reading

=

of the relevant Rule rged in the context of its ordinary
meaning and scope would shbw that flve ycars experience
under  the QOV.@mmeut -v}as. relatable to the ttles/job
descriptions mentioned in the earlier part of the Rule,
Therefore, holding that because there was no specific- ay-xd, .
elaborate description of the sort of experience that was
required, a totally unrr;lat,ed' experience, {in the presgnt case
working as a Caretaker / Household staff} would also count
as expe:g-{cncﬂ of Government service has appeared to us to be
without sound legal basis and for that n}atter any basis dt :ill.
We also note that the Respondents hsjd not altogether been
ckclﬁdldfrorﬁ pa;:-ticipa‘giﬁg in the competitive examination
ifisdfar-ds dfithey met ithe criterip-for: participation. that they
- are ndt pretivded from!doing vo’ by somp thﬁipg iny O.xf-’ﬁu; merit,
vl ' Furthor and for “the' same- 'reason -We Have -not found: any
i | 'd'xscnminatory trcatmcnt becausc the Y{evpon&ents ‘aré not
1 s1m11ar1y placed v1s=a-vxs the peroonqlpost‘ Ldennﬁed and
s

specmcd m t’he rules and such personu/posts const:tute a

Lot , W
“. " -' " ‘(..l,- i

o sepurate class, there bemg quahtatwc d1fference betwcan the
. L i - P ot Serow

- fwo fulﬁlhnﬁ the requircmcnt of mtellig,xble c'uffcrentxa. ’ s

e b

e Y OPhe “Respondent iy the footintcted mattér (Civil

' Appeal NG 714 of 2020} has frarilly. conceded before s: that

Y ogeh

mcnt d'nur:nher of u 128 but

he 1’1'3.d pdt{ClpﬁLed ini opc"

e ',11 Assomte
5“?"‘!1&001111 of Pekistag -~
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could not sugeeed on agepunt of being placed lower in the

merit lioh o pgainst the availuble scats. We srg-afraid that - -
docy not conatitute justification Lo expand the sir:obc of the

guoli 1o include ol members of minfuterial staff whether or -

not they fell fn tho eptegories provided in the Rules, 2007,

il We have algo gone through the judgment of this

Court in Lhc case of Govcrn-xr;cnt of l'{hybcr P.alfhtunkhwa
{iid) cited by the learned Additional Advocate General,
Ihyber i’alrhtunkhwa and find that the same ducctly dcals
with the qucstmn of appomtmcnt/prometmn against the
posts of I’MS It hes clearly and categorically been held by
this C‘ourL in the said Judgmcnt that determinatmn of
cligibility eriteria, etc is essentially an admmistratxvc mattcr
fallin'g within the ‘exclusive dommn and pohcy decisior’”
xﬁlajiin”g of the Government (as:in this case} and interference
‘with such matters by the Courts i,s_nqt _\vqgranted. In this

context,4t.has heén held.as follows;
: CYLisie setthzd proposition of law that the Gauemment
is cnzztlcd to make rules in the interest af: expedtency of
 service and to remove anomahes in Service Rules, It is the
*‘Gervice Rules' Comniittee which ‘hgs 'lov delgrmine- ‘the
 gligibility  eriteria ‘of promotion angd it is essentially an
¢ Uadmiristrative; matier ofalling Twithin the- ‘exelysive: domain
and palicy decision making of the Government and the
interferance with such matlers by the Courts is not
warr@nfed ‘and that . no vested right -of s ‘Government
employee is involved in the maiter of promotion or the. rules
. datermining thelr eligibility oy filriess; and the High. Court has

no Junsdzulwn by neans of wrlt to strike it down.”

'F‘urther In the case of Cent al Bo_'rd of_R ven e

Govcr_ﬁrriént' of Paklstan v, Ao'ld Ahmed Kham {PLD 1660 SG

oo,

1) it was held as follows:

. AP . . K ﬁ_ee;ygﬁ with ComSeaniner
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“In the circumst
ances it.can
e patlt,oners annot be said. that any rights
v wcre lnfnn ged, which they could cnforca by
t n‘t petition. Thc Government has every right lo make rules
; mfu:ie the afficiency of the services, and {f no vested right is
eni . .

.. ed to a party, the High Courl had no junsdiction to
interfers by means of a writ.”

12. Admittedly, the Respondents do not constitule

_ ministerial staff and are also not borne on the cadre/strength

of the Provincial Secretariat. These werc two additional
reasons why the Respondents could not claim the benefit of
Rules, 2007 ‘and the criteria laid down for PM_S_-(BS-I?) quota
posts rese‘r.vcd for a specific class of Govgmm(,m,t employees.
In the circumstance, we find that the learned High Court has

falled to appreciate and corrccﬂy interpret the relevant- Rules-
(&g

on .the subjcct. and passed the impugned judgment in &

slipshod manner, which is not sustainable and is hable to be
set aside. ¢« .

T ' e VR
L, X '} ., ]

C13. For reasons 1ecorcied abovc, we allow- vthese

Vo on

appeals and sct aside the. irnpugned judgmcnt of the

Peshawar I-hgh Court Peshawar dated 22.02.2018.

4 4’ **‘)'
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GOVE%EI@T-OF KHYBEE_{%};&H;\&WA - A - A

3 VIR ¥ . i .“ —
' BST&?LIS%I;E’I" D .A.R"l‘glaENT Mﬂ‘ V
Dated Peshawar the 0440.2(;1,9 ) . o

)

) . . § B e
NOTIEICATION ) R '

s

q

k3 1

" LA R : B .:E ~ .
No. SOL.H (£D) 2(14)£2009.- S Ihexercise of the ﬁbwua.g;rdgg‘gué:by Section
. P R

%6 uf the North-West Frontier Province Civi éfe_.-:;qn,gﬁgt_{i-ﬁzﬁg(;gvg;W;Acr No. .

o

XYl 0f 1973), the Chief Minister of the Khyber P}.klétu'nk!-%/‘qfni glghgéd. to direct
o in the Khyber Pakhiunkhiva Provincinl Management Sezyice Rules, 2007, the
wllewing further améndments, chall be made, namety;- WL

7 o=
o5 :

AMENDMENT B 4.

L B
=

In Schedule 1, against Serial No.1, in Colun';é-Néf 5. for clause
(3}, the following shall be'substituted, namely;. e - ’

B4

“3)  Ten por cont by aélectton on merith on .the " basis  of
competitive exumination, to be conduzted by;the Comimission in
accordance ivith the. provisions contatned in:Schedale-Vi], from
amongst the persony holding substantive ﬁostgg}'f S.upei:intender}t.s;
Private Secretn_rics,. Pergonal Assiytangs, Asslstants,* Saniior Scale
Stenographers, Stenographers, Data Bntry Opérators; Computer -
Operators, Senjor and Junior Clérks, bornes: op "thé codres
strength of “Secréturiat who DO38USE * post-gradunte

qualification from o récognized _llnivcrsit‘y. with .atlcagy
five yoars service ug ouch”.’ : L gt . o

- CHIEFSECRETARY,
IHYBER PAIHTUNK}IW A
Endst. No. & date even S L ‘. . ‘

g -

Capy ofithe above i forwardedder-. SE

Y. Additional Chiet Secretary, P&D Deptr,, Khyber Pakhtupkhyva,
2 Secretary to Governaz, Khyber Pakhtunkhwa, :”5 o
3 Principal Sectetary to Chief Minjster, ihyber Pakhtunkhwa,
4. All Adm.tnisn'attvg Szcretaries, Khyber Palghtun,u wal, - -
3. Senlor Member Board of Revenue. Khyber:Pakhtunkhwa. :
6. Secretary (Adininistration & Coordina;lqn};CivI! éﬁére(a;i,at FATA.
7. Chairman, Khyber Pakhtunkhva Public Service Commission.
"R Accountant General, Khyber I?akhhmkhgva, Pcs:hqyyar A
9. Director, £17, B&A Department, RS CE A .
10, Secretary Khyber Pokhtunkhwa Public S,erv_ice‘Coq}missgom : :
1. Manager, Govt, Printing Prass, Khyber Ptﬂd\mrlk_lz'p::u,}l’gs};av/hr for -

publication in tite officlal gazette at an eatly gggéygiwhg request
to supply 20 printed copies to the undéré}gﬁ%dg!i«;; Lo

e s T
12 Al Section Officers InE&ADepactment” -3+ P
moors m,Chtefsccfc:usy,ggnybcrpnknninkhwg. EE E
M. PS to Secretary lgtoblishment, -« © 2 &= o "
15, PAstoall Additiopn) Sezzalaries/ D_c;aus};'ﬁca'ég;}.rlgg iﬂ'l{srg. Bapth

16 Sfhiby ekivr e

sucrion Omicr AT

:% .

-

'/

I e
Wlitendent

i ‘ R &
Sn}‘? ol 1t e
f:;wb: Deptt



GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT
No. SO(Policy)/E&AD/Misc/2020
Dated Peshawar, the December 24, 2020

The Director STI, E&A Department.

All Additional Secretaries in E&AD.

All Deputy Secretaries in E&AD.

All Section Officers in E&AD.

The Estate Officer/Programme Officer (Computer Cell) in E&AD.

LB L —

Subjec.l: SIGNING OF PARAWISE COMMENTS ETC IN SERVICE
APPEALS.

Dear Sir,

I am directed to refer to this Department letter No.SOR-VI/E&AD/1-23/2005
dated 12-01-2008 (copy enclosed) on the subject, the Competent Authority has been pleased
to authorize the Special Secretary (Establishment) Establishment Department to sign the
para-wise comments in cases of service appeals filed by the Civil Servants before the Khyber
Pakhtunkhwa Service Tribunal on behalf of Chief Secretary, Khyber Pakhtunkhwa and

Secretary. Establishment Khyber Pakhtunkhwa.

Yours faithfully,

SECTION OFFICER (POLICY)
ENDST: NO. & DATE EVEN .

Copy forwarded to:

1. Secretary to Govt. of Khyber Pakhtunkhwa, Law Department
Registrar Peshawar High Court Peshawar.

Advocate General Khyber Pakhtunkhwa, Peshawar.

Registrar Khyber Pakhtunkhwa Service Tribunal, Peshawar.

PS to Chief Secretary, Khyber Pakhtunkhwa

PS to Secretary Establishment, Khyber Pakhtunkhwa

PS to Special Secretary (Establishment) Establishment Department
PS to Special Secretary (Reg). Establishment Department.

N o s W

SECTION OFFICER (POLICY)




