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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL. PESHAWAR

Service Appeal No, 221/2022«..
Hussain Akbar, Assistant DC Office Mar dan/Divisional Coordinator Revenue 
Department Mardan ................................................................................................... (Appellant)

Versus
Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber Pakhtunkhwa & 
others (Respondents)

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS Ks.vbcr pakhtufchwn
Service Tribunal

Respectfully Sheweth,
Oiary No.

//- /PRELIMINARY OBJECTIONS:
DAt<Hl

The appeal is not maintainable being hit by the well-settled Principle of res judicata. 

As admitted vide Para-13 of the "Facts" of the instant Appeal, the appellant had 

filed a Writ Petition No. 4157-P/2020 which was dismissed as withdrawn by 

Hon'ble Peshawar High Court vide order dated 15.10.2020, however, the 

Respondents were directed to dispose of the representation of the petitioner; and as 

admitted vide Para-14 of the "Facts", in compliance with directions of the Hon'ble 

Court, order dated 25.05.2021 (Annex-I) was passed on appellant's representation 

by the Competent Authority which was duly cornmunicated to the appellant vide 

letter 27.01.2022 (Annex-II).

1.

2. As admitted by the appellant vide Para-15 & 16 of the "Facts", the matter agitated 

before the Hon'ble Tribunal in the instant appeal i.e, a similar question of 

law/proposition has already been settled by the august Supreme Court of Pakistan 

in the case of Government of KP through Chief Secretary vs Hayat Hussain (in 

Civil Appeal No.1213/2014) vide judgment dated 25.02.2016 (Annex-Ill) wherein 

the Apex Court held: "the amendment was made in rules in order to clarify certain 

anomalies, which had duly been taken care of, as such no mala fide can he attributed to the 

government as per the settled principles the detennination of eligibility of the respondents 

through amendment fully falls within the domain and policy decision of the government 
which does not warrant interference by the courts. Resultanthj the appeals are allowed 

and impugned judgment of the High Court is set aside." Apropos, a matter/question of 

law which has already gained finality/ adjudicated upon by the competent courts 

(the Hon'ble Peshawar High Court, Peshawar and the august Supreme Court of 

Pakistan), cannot be pursued by the appellant by filing an appeal agitating the same 

question of law being hit by Section 23 of the Khyber Pakhtunkhwa, Services 

Tribunal Act, 1974 which stipulates "No entertainment of appeal in certain cases:- 

The Tribunal shall not entertain any appeal in lohich the matter directly and substantially 

in issue has already been finally decided by a Court or a Tribunal of competent jurisdiction". 

Similarly, in a more recent case, concerning the question of law, directly related to 

the one raised in the instant appeal, the august Supreme Court of Pakistan in the

3.
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case of Government of KP through Chief Secretary vs Zahoor Ahmed Khalil & 

Muhammad Arshad (in Civil Appeal No.712 & 713 of 2020) vide judgment dated 

01.02.2021 (Annex-rV) held: "Admittedly, the Respondents do not constitute ministerial 

staff and are also not borne on the cadre/strength of the provincial secretariat These were 

two additional reasons why the Respondents could not claim the benefits of Rules, 2007 

and the criteria laid down for PMS (BS-17) quota posts reserved for a specific class of 
Government employees. In the circumstances, we find that the learned High Court has 

failed to appreciate and correctly interpret the relevant rules on the subject and passed the 

impugned judgment in a slipshod manner, which is not sustainable and is liable to be set 

aside."

That the appellant has got no fresh cause of action/locus standi to file the instant 

appeal against the respondents. By filing the instant appeal, the appellant is praying 

to declare the amendment dated 04.10.2010 ultra vires and directions to the 

Respondent No.03 to complete necessary process on the withheld result; both are 

past and closed transactions as clarified in the above raised objections.

That the appellant has presented the facts in a manipulated form which disentitles 

him for any relief whatsoever.

That the appeal is barred by law/time.

That the appellant has concealed material facts frorn-the Tribunal.

That the appellant has not come to the Tribunal with clean hands.

That the appellant is estopped by his own conduct to file the instant appeal.

That the appeal is hit by laches.

•V •
. ^ *

4.

5.

6.

7.

8.

9.

10.

Reply to Facts:

The appellant in support of his present appointment/ post has added nothing with 

the appeal for clarification of his mode of appointment to the post. Additionally 

each and in every post in various departments has different Service Rules, which 

provide qualification, experience, method of recruitment and eligibility criteria for 

appointment/ promotion framed under relevant governing laws. Moreover, these 

rules are not applicable to each and every department employees. Since he is 

working against a district cadre post, therefore, it cannot be termed as Secretariat 
Cadre post.

Correct that the Honourable Chief Minister, Khyber Pakhtunkhwa being competent 
authority in terms of Section 26 of Civil Servant Act, 1973, merged two Provincial 
Civil Service Groups/Cadres i.e. (Executive group & Secretariat group) regulated 

under NWFP Civil Service (EG Rules) 1997 and NWFP Civil Service (SG Rules) 

1997, to form a single/unified cadre of PMS officers of the Province in consultation 

with concerned departments. For carrying out proper administration of this 

prestigious Administrative cadre/service. Provincial Management Service (PMS) 
Rules, 2007 were framed and promulgated.

Incorrect, in the West Pakistan Secretariat (Section Officer), Service Rule 1962 and 

the West Pakistan Civil Servant (Executive Branch) Rules, 1964 the post were

1.

2.

3.



required to be filled 50% by initial recruitment and 50% by promotion. Moreover 

of the both the cadres into PMS in 2007 and to ensure better serviceupon merger

delivery through competitive mode, 10% quota was reserved in the PMS Rules, 

2007 for Superintendents, Private Secretaries, Personal Assistants, Assistants, Senior 

Scale Stenographers, Stenographers, Data Entry Operators, Computer Operators, 

Senior and Junior Clerk borne on the cadre strength of Secretariat who possess 2nd

•«* '■

Class Bachelor's Degree from a recognized University with at least five years 

service as such. Consequently, the promotion quota of Tehsildars/ Superintendents 

fixed 40%. The contention of the appellant has, however, misperceived, 

misinterpreted, irrelevant and past/ closed transactions.

Incorrect, as explained in para-3 above, misperceived, misinterpreted, irrelevant to 

the appellant and past and closed transactions.

As explainted in Para-2 above, the Hon'ble Chief Minster, Khyber Pakhtunkhwa 

being the competent authority, in accordance with law, with a view to removing 

ambiguity/ clarifying certain anomalies with regard to eligibility of ministerial 
staff 10% In-Service quota was reserved in the PMS Rules, 2007, that "Ten per cent by 
selection on merit, on the basis of competitive examination, to be conducted by the 
Commission in accordance with the provisions contained in Schedule-VIlI, from amongst 
the persons holding substantive posts of Superintendents, Private Secretaries, Personal 
Assistants, Assistants, Settior Scale Stenographers, Stenographers, Data Entry Operators, 
Computer Operators, Senior and Junior Clerk borne on the cadre strength of Secretariat 
who possess 2nd Class Bachelor's Degree from a recognized Universitu with at least five
years service as such."

Correct that in the PMS In-Service 10% quota certain posts were advertised in 2010, 
however, as clarified vide Para-5 above, the same were withdrawn with a view to 

amend PMS Rules, 2007 to clarify eligibility of Ministerial Staff for In-Service quota.

Correct to the extent that the General Secretary of the Secretariat employees 

coordination council made a representation before the competent authority stating 

therein that 10% quota actually slashed their share by reducing their promotion 

quota and only the employees of Secretariat have a right to be appointed against the 

said quota. The said representation had already be disposed of and the 10% quota is 

still in the filed.

were

4.

5.

6.

7.

Incorrect as laid. As responded vide Para-2 & 5 above. The Hon'ble Chief Minster, 
Khyber Pakhtunkhwa being competent authority in terms of Section 26 of Khyber 

Pakhtunkhwa Civil Servants Act, 1973 (amended from time to time) can make 

amendment to PMS Rules as appear to him to be necessary or expedient for 

carrying out proper administration of the cadre/servke. However, in a similar 

nature case the august Supreme Court of Pakistan in the case of Government of KP 

through Chief Secretary vs Hayat Hussain (in Civil Appeal No.1213/2014) vide 

judgment dated 25.02.2016 (Annex-ITI) has held that "the amendment was made in . 
rules in order to clarify certain anomalies, which had duly been taken care of, as such no 
mala fide can be attributed to the government as per the settled principles the 
determination of eligibility of the respondents through amendment fully falls within the 
domain and policy decision of the government which does not warrant interference by the 
courts. Resultantly the appeals are allowed and impugned judgment of the High Court is 

set aside."

8.
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Likewise, in a more recent case, concerning the question of law, directly related to 

the one raised in the instant appeal, the august Supreme Court of Pakistan in the 
of Government of KP through Chief Secretary vs Zahoor Ahmed Khalil &

i>*

case
Muhammad Arshad (in Civil Appeal No.712 & 713 of 2020) vide judgment dated 
01.02.2021 (Annex-IV) held: "AdmiUedly, the Respondents do not constitute ministerial 
staff and are also not borne on the cadre/strength of the provincial secretariat. These 
two additional reasons why the Respondents could not claim the benefits of Rules, 2007 
and the criteria laid down for PMS (BS-17) quota posts reserved for a specific class of 
Government employees. In the circumstances, we find that the learned High Court has 
failed to appreciate and correctly interpret the relevant rules on the subject and passed the 
impugned judgment in a slipshod manner, which is not sustainable and is liable to be set 
aside."

were

As responded vide Para-2,5 and 8.
As responded vide Para-2,5 and 8.

Correct to the extent that 69 posts meant for PMS In-Service Quota were advertised 
01.12.2017 with eligibility criteria restricted to Ministerial staff borne on the 

cadre strength of Secretariat as provided in the PMS Ruls, 2007 and also admitted 

by the appellant that PMS Rules, 2007 were amended on 04.10.2010 (Annex-V).

As responded vide Para 2, 5, 8 and 11, PMS In-Service 10% Quota advertised on 

01.12.2017 was meant for Ministerial staff borne on the cadre strength of Secretariat. 
The appellant being an employee of DC Office Mardan was not eligible for the said 

posts, therefore, the Khyber Pakhtunkhwa, Public Service Commission withheld his 

result and did not call for interview, due to his misleading/ incorrect information 

provided to the Commission.

As admitted by the appellant Writ Petition No. 4157-P/2020 filed by appellant was 

dismissed as withdrawn by Hon'ble Peshawar High Court vide order dated 

15.10.2020, however, the Respondents were directed to dispose of the 

representation of the petitioner; and as admitted vide Para-14 of the "Facts", in 

compliance with directions of the Hon'ble Court, order dated 25.05.2021 (Annex-I) 

was passed on appellant's representation by the Competent Authority which has 

already been communicated to the appellant vide letter 27.01.2022 (Annex-II).

As responded vide Para-13 above.

As explained in Para-8 above

Correct as laid. As admitted by the appellant, the judgment of Peshawar High 

Court dated: 28.05.2014 was challenged before the august Supreme Court of 

Pakistan in the case titled Government of KP through Chief Secretary vs Hayat 
Hussain (in Civil Appeal No.1213/2014) which was disposed of vide judgment 
dated 25.02.2016 and held therein: ‘'the amendment was made in rules in order to clarify 
certain anomalies, which had duly been taken care of, as such no mala fide can be 
attributed to the government as per the settled principles the determination of eligibility of 
the respondents through amendment flilly falls within the domain and poliaj decision of 
the government which does not warrant interference by the courts. Resultantly the appeals 
are allowed and impugned judgment of the High Court is set aside."

Incorrect as laid.

The appellant is not aggrieved person in true sense, has got no valid locus standi 
and therefore, is not entitled for any relief. The appeal, being-devoid of merit, is 

liable to be dismissed in limine.

9.
10.

11.
on

12.

13.

14.

15.

16.

17.

18.
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Reply to Grounds:

Incorrect. As responded vide para-2, 5, 8,11,13 and 16 of the FACTS.
Incorrect. As responded vide Para 8 of the FACTS.
As responded vide preceding paras.
Incorrect. As responded vide para 12,13 and 16 of the FACTS.

As responded vide para-2,5,8,11,13 and 16 of the FACTS.

Incorrect. As responded vide preceding paras.

Incorrect as laid. At present there are 77 posts in PMS BS-17 falling to the share of 

In-Service quota; all of them have been filled up through three competitive 

conducted by the Commission in 2018, 2020 and 2022 respectively.

As responded vide preceding paras.

Not reflected in the Appeal.

Not reflected in the appeal.

Incorrect. In fact, it was on the request/application of All Employees Coordination 

Council, Civil Secretariat, Khyber Pakhtunkhwa Peshawar that comments/views of 

Board of Revenue were solicited with regard to reduction of 20% promotion quota 

of Tehsildar cadre being disproportionately higher than their actual strength and 

giving the same to Superintended/PA cadre of the Secretariat. However, Board of 

Revenue did not concur to that and as a result the request was filed/regretted. The 

rest as responded vide para-2,5,8,11,13 and 16 of the FACTS.

As responded vide para-2,5,8,11,13 and 16 of the FACTS.

Correct as laid.
In correct. As responded vide para-2,5,8,11,13 and 16 of the FACTS.

As responded vide preceding paras the matter in question has already gained 

finality/ adjudicated upon by the competent courts (the Hon'ble Peshawar High 

Court, Peshawar and the august Supreme Court of Pakistan), cannot be pursued by 

the appellant by filing an appeal agitating the same question of law being hit by 

Section 23 of the Khyber Pakhtunkhwa, Services Tribunal Act, 1974 which 

stipulates "No entertainment of appeal in certain cases:-77ie Tribunal not shall 
entertain any appeal in xohich the matter directly and substantially in issm has already been 

finally decided by a Court draJHbunal of competent jurisdiction".

Incorrect as laid. As responded above, in a more recent case, concerning the 

question of law, directly related to the one raised in the instant appeal, the august 
Supreme Court of Pakistan in the case of Government of KP through Chief 

Secretary vs Zahoor Ahmed Khalil & Muhammad Arshad (in Civil Appeal No.712 

& 713 of 2020) vide judgment dated 01.02.2021 (Annex-IV) held: "Admittedly, the 

Respondents do not constitute ministerial staff and are also not borne on the cadre/strength 

of the provincial secretariat. These xoere tioo additional reasons xohy the Respondents could 
not claim the benefits of Rules, 2007 and the criterialaid doxon for PMS (BS-17) quota posts 

reserved for a specific class of Government employees. In the circumstances, xoe find that the 

learned High Court has failed to appreciate and correctly interprelthe relevant rules on the

T*--.

A.
B.

C.
L- ' i. D.

E.

F.

G.
exams

H.

I.

J.
K.

L.

M.
N.

O.

P.
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subject and passed the impugned judgment in a slipshod mannefTiohich is not sustainable/
'■•f* 'J'

and is liable to be set aside." ■ v ^ -

The respondents seek permission to adduce additional grounds/ documents at the 

time of arguments.

• /
Q.

It is, therefore, humbly prayed that on acceptance of these Parawise 
comments, the instant appeal being devoid of merit may very graciously be 

dismissed with cost in limine.

/Chairman 
Kh)^^;^^akhtunkhwa 

Public Service Commission 
(Respondent No.3)

Secretary to Govt, of Khyber 
Pakhtunkhwa 

Establishment Department 
(Respondent No.2)

fihnto-cn ) S)kmJoy ■ !

Chief Secretary 
byber Pakhtunkhwa 
(Re&nondent No.l

I

1

i.

! /
1,
i

/
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i . BEFORE THE KHYBER PAKHTUNKHWA. SERVICE

' ’ si" TRIBUNAL. PESHAWAR
Service Appeal: 221 /2022

AppellantMr. Hussain Akbar

VERSUS

RespondentsChief Secretary Khyber Pakhtunkhwa & Others

AFFIDAVIT

I, Zubair Ahmad, Special Secretary Establishment Department do hereby 

solemnly affirm and declare on that oath contents of the accompanying parawise comments are 

true and correct to the best of my knowledge and belief and nothing has been concealed from this

Honorable Tribunal.

DEPONENTc tf-j

Zubair Ahmad 
Special Sccrctar)' Establishment 

Contact: 0332-4545054

■o

L

.Court P

1

r'v.

;
s.

\
I

'.1
lV /



GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT DEPARTMENT 

(Judicial Wing)

AUTHORITY LETTER

Mr. Riaz Khan, Superintendent (Litigation-III Section) Estabiishment 

Department is hereby authorized to submit Affidavit to The Khyber Pakhtunkhwa 

Service Tribunai, Peshawar in Service Appeai No. 221/2022 titled as "HUSSAIN 

AKBAR VS GOVERNMENT OF KHYBER PAKHTUNKHWA & OTHERS" on behalf of 

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber Pakhtunkhwa

being (Respondents No.01)

■/

Special Secretar 
Establishment
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GOVERNMEMOF KHYBER PAKHT-UNKHIWA
ESTAMiilSHMENT DEPARTMENT ■ /

!

/

Dated Peshawar the May 25,' 2021

■ ORDER

NO.SQE-nfEP)3(81^2020: WHEREAS Mr, Mussniti Akbar, Assisiuni, President APCA 
Local unit DC oiTicc, Maixlan submilVed an application, wherein, he has shown grievance 
that 69 posts ofPMS in-scrvicc were advertised through KP-PSC on 01.12.2017, wherein he 
appeared, in.lhe.exam.but KP-PSC did^nol declare his result. Being aggj^ieved he 
Pclilion NO.5390/20lij, which was withdrawn. However.after submitting s^firal'applicati 
to Chief Secretary, Kliybcr Pakhiiinkhwa and Secretary Esiablishm^^fe^yhc^s'^ purpose, 
he filed Writ Petition in Pcsliowar High Couit, Peshawar wWS1?^s.^aI^STS^ith the 
direction the respondents to dispose of the appeal of the petitioner wif^^pT^i^rcsult within , ■ 
a period of thirty days. % ’ .J

AND whereas tlie applicant has requested ■i'a.l. a claridcati^’may be issued in the 
Scheduled-Il. of PM^ Rules 2007 of colfSfi' oS. Qr!d%Ehl of^'inistcrml staff of revenue 

department and its subordiiiule ofric^‘‘m^,^^bc restored in tlibsaid quota ab-initio. He further 
requested that KP-PSC may be approached, to reiainihim 

• process.
i ' ■ .. . ■ . -■■■

AND WHEREAS as per PWS4luiesaOOJ;jLO% In-Service quota in PMS (BS-V7) posts is 
specified for the p^tspns holding subs^mive posts of Superintendents, Private Secretaries.

Personal Assisfaqts.' Assisuinls.-'SErii&r Scale Slcnogrppliers, Stenographers. Data Entry 
Operators, ComputcrrOperaio^fi-Scdior and Junior Clerks borne on the cadres strength of 
Scct^tafiat. whilCji'-altached depanmcnis having career progression in their tcspccttvc 
departrrjen^jican apply in genera! PMS. As far as issues regarding amendment in Ihc PMS 
Rules, 2o1)ij,s congerned Supreme Court of Pakistan has clear Judgment dated 25.02.2016 in 
the some maftC saying therein.-'‘Tlie nmcndmcni was made in the Rules in order to 
clarify certain anomalies, which.had duly been (nken care of, ns such no mnlnfitlc can be 
-nttributed to the GovcrnmcJ}i'«''‘* P'''' settled principle the determination of

Rcsulfonfly, these appeals '‘"P^Kneti judgment of ihc High Courtis ■

'I

1
1

filed Writ
ons'

■)

and complete his recruitment
I

• V

..r

i
'

if

t
1
i

set aside/

M/ ■

J

Vl-
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AND WHEREAS.-In light ofthe Suprprne Court ufPakistiffi Judgment dated 25.02.2016 and

rules/ policy, the request of thejnpplicam regarding restoration of quota In PMS In­
fer ministerial staff of Kcvc^tic Depanmcnt/-subordinate attached offices, is not 

this connection. KP-PSC|ikijustified in withholding the result of the applicant

' being mcligiblc for the PMS'Iri-ServicbtquoiQ under PMS Rules, 2007.

f • A* * 7 r
. i

f': relevant
servicet
tenable. In#r

;
NOW THEREFORE, after due consjdcralion of all the points voiced in the application and 

.'■•record, rules / poUces iri vogue, the cGrnpctent authority, has found no reason to accede to the
t* *

request of the--applicant,which is rcgrcUed'-bcing devoid of merit.f

KI^YBE

Rndst. No. & Date-even
Copy forwarded to the;- 

l. Senior Mem
2.
3. PS to'Chlcf.Secretary, Khyber.PaR;^iunkhwa.
4. PS to-Secretary .EstablishmcmV
5 PS tO’'Spcciai Secretary (^1i;). Esiabli^mcni.Qtpertmcnt.r

p

MITHAMMAR niFAN USM/ 
SECI’IONOFFICER 

(ESTABEISHMENT-U |

•v
t

r:
.5-I fl:
ft: H-

I
i

»-v
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<^OVERNMEN®jKHYBER PAKHTUNKHWA
■ estaBMS^meNT Department

1^'s6JhRO-\\)i'^0'^{oI2Q2\ (Rfl)/Hussain Akbar 
Dated Peshawar iHe'riVif' January,.2022

W ft:Mr. Hussain Akbar (Assistant), -'fft 
President APC A Local Unit, DC ORic'e^Mardaii.

Subject: • PROVISION QF INFORMATION UNDER THE KP RTI ACT. 2m

1 am directed.to refer to your application dated 07-01-2022 on the above subject noted 
and to lorward herewilh copy of the requisitefinlormation under Right to information Act 2013 for

A 0-1

• 4
1 Tot

i‘

■

ii
“

I

above 
information.7

End: As above:
1 fi Public Information Ofticer (PIO)

Establishment Department

r '

SV'V vt. ^.

aL.:

■i

te,.
I

frVMaA Cll IllM

)

♦t.
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GOVERNMENg0^:iCHyBEa FAKHTUNIO-IWA 

ESTABl|[sjjivlENT DEPARTMENT

NO.SOE-Il(ED)/I.3/202l 
Dated Peshawar the January 26, 202!

I
•av

i
#-,i

t
Thc^Section OfTiccr (HRD-li);;'' ' 
Establish

\I %■

incut Department (HliD Wing).
iSubject;

of information iJNnr.n t?Tr A/->r -)np '

^°SO,HRD.nyED/.-,0/2022

requester may be apprised that

:
ttic subject noted above and 

Competent Authority has regretted/ filed

on to state that the 
your latest-

niHtter-in-qucstion has once for all been decided by 
(copy enclosed). on his 

S already been communicated to him.

representation dated 22.06;2021 as the
passing a speaking order 25.05.202t

earlierrepresentation/applicaiion and the same ha

SECTION/

ENDST; NO & DATE EVEN /
/

Copy forwarded to the:- /
/

1) PS to Secretary EstabMshmcnt'Dcparlment, KJiyber Pokhti
2) PS to Special Secretary (Esn). Establishmem Department'
3) PA to Additional Secretary (Estt:), Establishment Departmc
43 PA to,Deputy Sccrelary/OsttOj Bstablisliment Depart

iinktnva.

mem

section/Jitoc^IjI,'^

i

►v



/4'TOT- SUPREME a;.nRT OF PAKlSTjuj- 
{Appellant ririsdiciion)

PRESENT: Mr. Justice Mian i-aqib Nisar 
Mr. Justice Amir Hani Muslim 
Mr. Justice Iqbal Hameedur Rahman

Ilf

rivil Aoocals No. 1213 &

■;w..Ps.ND^857 &«2:W010)

Govt, of KPK. through Chief Secretav’': 
Peshawar, etc.

014

- • :f

(in both cases)
Appellant(s)

Versus

(inC. A. 1213/2015)
Hayat Hussain, etc.

(inC, A. 1214/2015)
Abdul Basil-, etc. Respondent(s)

«k

For the Appellant(s)
(in boili cases):

For the Respondent(s):

M,-. Waqar Ahmed Khan, Addl. AG

Inorrson.

25.02.2016.Date of Hearing:

.niDCF^ENT

w„n.....dnr RnbrnajA^.]:,-. Through this single judgment,

. -Che instant appeals are directed against 

the Peshawar High Court,'

we

intend to decide the listed appeals

dated 28.05.20M p^s^d by

3857 Sc 44'.;.f20l0 whereby the said petitions filed
the judgment

Peshawar, in W. Ps. No 

by the respondents have been accepted.
Through the above mentioned writ petitions, the respondents had

18.08.2010, 09:09.2010 &
2.

that order.s datedsought a declaration 

04.10.2010 be declared as illegal 

authority, ultra vires to their rights and based

be given to the appelh:.its to proceed with the process

unconstitutional, without lawful 

maiafides and also soughton

as per
that a direction

the advertisement dated 20.07.2010. The precise 

appellanls requisitioned 53 posts in :iPS-y in the Provincial Management

/ / Krtatm/ ,

facts arc that the

fcurt Associate 
Coun of Paktsfahupre

... J



forv.^2xied lo ibe Khybcr 

as “the
The said Tequisiii'3ii was ISSersnce (PMS).

Pakhtunkhwa Public Service Commission (hereinafter to be referred 

thereafter advtitised the said posts on i

Uie respondents, Hayat Hussain,

20,07.2010. . .t Commission”), who

the advertisement,

. KPK Public Service Commission, Peshawar, and Abdul
Pursuant to

•Superintendent 

Basir, Office Assistant
, Board of Rt-enue, KPK Peshawar, applied under

id% resized ^otater mina.|l ifefferthe#dvihciaif^?n^ementj, .
conveyed by theLater on vide order dated 18.08.2010 it

to the Secretary of the Commission

was
Service Rules.

that
KPK Establishment Department 

the matter with regard to 10% reserved quota in PMS (BPS-17) had been

it is clarified that the

same is meant only for ministerial 'staff serving in the Administrative

Departments of KPK Civil Secretariat excluding the employees of attached

departments/subordinate offices. The said letter was followed by another

intimated to the Commission that

oflirers (under lO"' in-service quota) is

examined by the KPK Establishment Department and i

letter dated 09.09.2010 wherein it 'v^s 

requisition of 53 posts of PMS
dalej 04.10.2010 through which Khybcr

withdrawn by issuing nolitication
Provincial Management Service Rules, 2007 (herein., Her (o

nded and 10% reserved quota had
Pakhtunkhwa 

be refen-ed as “the Rules”) have been 

been restricted to persons holding

a me

M.bstantive posts of Superintendents,

Senior ScaleAssistantPrivate Secretaries, - Personal Asi istants^

Stenographers, Stenographers, Data Hnlry Operators, Computer Operator,

the cadres strength of Secretariat who
Senior and Junior Clerks borne on

with at-from a recognized Universitypossess post graduate qualification 

■ least five years service as such. The sai- .

to the respondents,' who

id orders and notification gave rise to 

being employees of attached
a grievance

departments and who have been

previsouly provided in the Rules a: su^h t|iey
ATT^jtE

excluded from 10% reserved quota as 

had challenged the said

t COfrtASSOUio«
/feupremi /Court 0/ Pa 
/ \ Islamabao
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„*a, *3i oe*iSE2S3aa before te

25 fee them. ♦ i^aanmm^^^rar^ dtscrinMnatory

of AiSicte 25 of the Cct-stisnsioo

\ •

tsf

cat fs53s«cs 25 liis: of
ia fwj&sdc 

P^tssas, *973. as ihey were perfonaiag ^ 

such they "-aimoi be ci=fesd-si because ‘jicyt
Sscresariat employees as

.. T\sc Coon theirfi5l!oi‘ fe. qualificatiori and-.expeiv^ce
consideration and vide impugi^ jaSgni«n‘ held ti.at ihc>

cQC^^ons mio
treated difterentiy as such itbeing similarly placed persons have been

discrimination and further held that it was not a case
constituted a sheer

in sendee rather it was a case 

class of employees by depriving 

i-r.ioduced in the Rules in the garfvof

where rules have been challenged by a personI
I

w-hcre blessings have been given to a

Others through special amendment
and misinterpretation ci' tules, which smacks of maiaftde

accordingly struck down the notification

on
interpretation

I andthe part of the appellants
d restored earlier mles framed in the original form asdated 04.10.2010 an 

per rule-3 of Schedule-I of the Ruht, which entitled the respondent to

10% reserved quota on fl.r basis of competitive examination to
compete on

be conducted by the Commission 

substantive posts of Superintencor ts

f.-om amongst the persons holding

PersonalPrivate Secretaries 

Stenographers, Stenographers, Data 

Senior and Junior Clerks who possess

Assistant Senior ScaleAssistants

Entry Operators, Computer Operator^ 

post graduate qualification from 

years serv'ice under the Govemmeni.. 

approached this Court by filing Civil Petitions 

wherein leave was granted vide order dated 20.H-2fr25. the relevam portion

i

\ gnized University with at least five 

Being aggrieved, the appellants 

So. 442-P & 443-P/2014

♦ a reco

1

ifaerefroi;! is/eproduced herein belov'

“ The learned Addin 5'. e Ai'O

the Dfttitione.'s contended cr*'- r «

tT'DSirjia oc behalf of 

tsC ixjvxc C2e dac-iE junsdicccc

ymt/r. •nd'-'y

iv;
s*' r

C*’*' I
/
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0
High Court cooW do5 fenput? *“■ 

bsohrtcly nothing on the xtccrd as
ended to benefit one tad knptmsS* cf fee o&er.

♦ »
I • ala 5des » *» »aB*a«
t. corid c«s* re«oei>’ saggest that the

a
rules were am

reproduce here the poftksis of the
f

; Rules prior to-amendmnet aV provided .,m Sche^l^l^r ,;,

Ii would be pertinent to3.
•'V

•i:

Method rBCr:tc=«nl
Minimum Age
qustificatio Itmi 

n for
appdir.tmen 
t by initial al 
rccruitmcnl rccr 

uitm

Nomcncl
aiuft of 

posts

S.
No. l for

initi«
♦
i

543 F\t\-. per tern taWaV ttcru.tmem on the 
.eoa.tmendaiions of the Contmisston based on the 
ren it of competitive examination to be conduced by n 

with the provisions contained m

21
2“‘0\v\s\on \ "it- 
Bachelor 30 
Degree 
from a
rccognircd 
University.

PMS
(BS-n3
ns per 
detail at 
Schedule

I

t year
in accordance 
'St'iecule-VIl.1

I •|] Siitjcct to rule?, by promotion in the following 
in irner:

2)I

twenty percent from amongst 
Tchsiidars, who nrc graduates, on 
the basis of seniorily-cum-filness, 
having five years service as 
Tehsildar and have passed the 
prescribed Dcparimenial 
Examination; and

(a)

1
i
I

twenty percent from amongst the 
Supcriiitendcnls/Privuic Secretaries 
on scnioriiy-cum*fitncss basis, who 

graduate and have undergone 
training course of 9-wecks at the 
Provincial Management 
Acadcmy/Provincial Staff Training 
Institute. A joint seniority list of 
the Superintendents and Private 
Secretaries shall be maintained for 
the purpose of promotion on the 
basis of their continuous regular 

to the respective

(b)
I

anrc

appointment
posts.I

i Tm percent by selection on merit, on the basis of 
copipelitive examination, to be conducted by the 
Commission in accordance with the provisions 
wrtained in "Schcdule-Vll. from amongst persons 
holding substantive posts of Superimendcnis. Private 
Secretaries, Personal Assistants, Assisu.nl Senior Scale 
Stengraphers, Stenographers. Data Entry Operators. 
Cv r.puicr Operate'- Senior and iunio: Clerics who 
j ssess post graduate qualification f.'or". a recognize-.- 
l.n versity with at least five years service under the 
Co /emmcnL_______________________________—

3)

«

I

■i 1
{ J
4

merit on the basisTfc2i according to the original Rules. 10% of selection on 

of cosrspsiitive examination was to -le made from amongst the persons

Court of

I
;

r %
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I

holding-substantive posts of Supermna-dents. Private Secretaries. Personal 

Senior Scale Stenographers, Stenographers, Data
Assistants, Assistant

Enti7 Operators, Computer Operator, senior and Junior Clerks who possess 

post graduate qualification from a recognized University with 

years, service under tire Government. From the perusal of the same it is

at least five

.r- ■

T^lric#;;;Seefpt^iatv ^ v; 

amended through notification dated

appai^nf ■ :that' ^Ke;'sartieV had ' not

employees. The Rules have been 

04.10.2010, which reads as under: -

GOVERNIvpNTOF Km^BER PAKHTUNKHWA 
ESTABLISHMENT DEPARTMENT

Dat'i fesha-war, the 04.10.2010

motification

■ Pravincial Management Seivice Rales 2007, the following further 
dments shall be made .lamely;amen amendment

in Column No. 5 for ClauseIn Schedule I, agatiirt Serial No. 1 
(3) the following shall be sjb-nitted. namely:

Ten per cent by S-i tc-tion on merit, on the basis of competitive 
examination to be -.cnducted by the Commission m accorda. ee 
with the provisions contained in Schedule VII, from amongst tl c 
persons holding substantive posts of Superintendents, Priva 
Secretaries, Personal Assistants. Assistant Senior Scale 
Stenographers, Sienc-graphcrs. Data Entry-Operators. Compute 
Operamr, Senior avi Junior Clerks who possess pos graduate
qualification from f-.ecognized University with at-least five
years service as such

(3) !

CHIEF SECRETARY 
KKYBER PAKHTUNKHWA”

mentioned amendment, the respondents being 

been excluded to be eligible for

By virtue of the above 

employees of attaclicd departments have 

]0% quota selection on the basis of competitive examination.

The learned Additional Advocate Genera! for the appellants argued
5.

made in order to clarify thatthat the said amendment had biun 

appointments to the posts of PMS i»?S-17) in 10% quota was meant only

for the ministerial staff of the Secreiariat so as to encourage talented lower

faVED
/

tlVC6urtAssoclp .
j

f ■
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staff. Moreover, the respondents could .still compete in open meni as suen 

discrimination- He further argued that the appellants were duly 

to amend the Rules and the Rules were amended strictly in

there was no
'/j f.

competent 

accordance with law.

On the other hand, the respondents appearing in-person submitted
6.

that through the amendment they were; .leprived of their right. They further 

the Secretariat erriphyees are already covered. under

such the 10% quota actually

:• .

submitted that

Schedule-I subsection 2)(b) for promotion as

meant for other attached departments.

In the facts and circumstances of the case and in the light of the

arguments advanced by the learned Acc.itional Advocate General

it is to be ,:oi;sidered whether amendment in the 

effected by the Co’-ernment regarding restricting the

reservation of 10% quota only for miuisierial staff of Civil Secretarial KPK

whether amendment was inalanUely

7.

as well as

the respondents in-person,

Rules could be

and whether it is justifiable, secondly

in order to exclude and deprive the respondents from future prospects

of their promotion moreso when they are performing the same functions

discrimination and do the respondents

made

and duties as such whether it is a 

have a vested right to challenge the sarte. In the above perspective, whether

the High Court has the jurisdiction ^n the matter to strike down rules

relating to Civil Servants regarding tt,;ir appointment and promotions and 

amendments made therein. The stanc.e of the appellants is that amendment

in the relevant provisions of the Rules'was quite Justified as the employees

in their cadresof attached departments get sufficienl chances of promotion 

against the quota resei-ved specific';I.y for them under their respective 

service rules, whereas the employees cf Civil Secretariat cannot appear in 

those examinations, for instance th Sub Accountants in the District 

Accounts Offices accorded promotir.r. after/qualifying SAS examination.

C^iri Associate
•.cOourtof Pakistaniinrf!

W
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Similarly, the Junior Instructors rfBS-M) of Technical Education

. Department with diploma of Engineering
#

promoted to BS-17 within 5 to 10 years period. Likewise, Sub-Engineers 

(BS-ll) of C&W, PHE and Irrigation DeparUiient having 13.A. degree 

considered or accelerated promotion to the post of Assistant Engineer (BS- 

17) after qualifying the departmental ;'.xam prescribed under their respective 

jfl,'"' ' . . ■.-service'rulesras^sOch"the respondents ;.i'fe entitled-to get iftirthef ’prdinotion

to the post of PMS BS-17 in their o>vi service cadre. Further justification 

given by the appellants was that the ministerial staff of Civil Secretariat is 

transferable in different departments ^t Civil Secretariat which make them 

well acquainted with the nature of j')b of PMS Officers. Whereas, the 

employees of other departments/cadre, are experts in their own field and 

their job profile is quite different fron, :hat of PMS Officers. Thus reserving 

10% quota for ministerial staff of Civil Secretariat is justified as these posts 

cannot be used as learning place for outers.

It is a settled proposition of Im-' that the Government is entitled to 

make rules in the interest of expedieno j- of service and to remove anomalies 

in Sei-vice Rules. It is the Service Rules Committee which has to determine 

the eligibility criteria of promotion and it is essentially an administrative 

falling within the exclusive domain and policy decision making of 

the Government and the interference vdth such matters by the Courts is not 

warranted and that no vested right c-:' a Government employee is involved 

in the matter of promotion or the r-les determining their eligibility or 

fitness, and the High Court has no jur sdiction by means of writ to strike it 

down as held by this Court in the caif of The Central Board of Revenue^ 

GovernmetU of Pakistan v5. Asad A'linad Khan (PLD I960 SC 81), the

equal' to FA/F.Sc arcl.C;,

arc

ft-
(•J.

f

8.

matter

relevant portion therefrom is reprodu >;d herein below: -

D
A1

Court Associate _ 
.uprfeme Court of Pakistan 

r tsiamabad
c\cnt



Is OBB- opfcsco fer; 15^ Cccsi tsa^se sa^ iwe «cosr »’ano-= 
taking to conadtoae d. ihe fectofs refc^-c* so tSe csss, nEnKl>yb 
the first place the taXing out of the post of Dep«t>' Supcrxitsndtnt of the 
category of class m. io waich the petitioners belong amounted to 
abolition of the post and iy upgrading on a higher scale of pay 
creation of the new post; acpjintmcnt to which required 
efficiency by a competitive examination. Besides, a!i the Inspectors were 
given the right to sit in the examination for any number of times to 
qualify themselves for pro;: otion. At the same time the pay scale of 
those, who could not suocet d, was raised to the limit of Rs. 350, namely.

to a
a stricter test of i

I

jy'

i
the same pay as that of a.Deputy Superintendent when it was a class III 
post. In the circnmstance:-'h cannot be said that any"fightg of- t^- 

pptiiinnp.r^ were infringed, which they could enforce by a writ petiti^ 
Thp rmvp.rnment has evcr^ right to make rules to raise the efficiencY qf

pnrtv. the High Court

i' -

the services, and if no vest ad right is denied to 
had no iui isHic.tinn to intenv-ie hy means of a wrih” (emphasis supplied)H-

the contention of the respondents that the rules could not beAs far as

changed to affect them adversely is concerned, the said proposition has also 

been settled by this Court in the case of Muhammad Umar Malik and 

nth^r^ uc Fi>dP.ral Service Tribunal and others (PLD 1987 SC 172),

t'-
U
7'

wherein the proposition that the ru es of promotion could not have been 

affect adversely iluise already on the eligibility list i.e.,

repelled by observing that, "No 

rules determining eligibility for

changed so as to 

combined list of U.D.(2s and S.G.C;-;, was

such vested right in promotion cr

promotion exists'\ and held as under. •

Abid Hasan M nto, Advocate, when called upon to addressMr,
urged that the rules of promotion should not havearguments on ineriis, 

been clianged so as to af^-Ji.t adversely those already on the eligibilities 
list i. e. the combined lirr of the U.D.Cs. and S.G.Cs. In other words he
was claiming a vested rig-:: in promotion for all the U.D.Cs. borne on the 
joint cadre on the date (f its separation. The position of law on the 

subject is clear in view ^f numerous decisions of this Court, e.g. 
Government of (Vest Pakistan v. Fida Muhammad Khan (J) Central 
Board of Revenue, Government of Pakistan v. Asad Ahmad Khan (2), 
Province of West Pakistan v. Muhammad Akhtar (3), Manzur Ahmad v. 
Muhammad Ishaq (4). Wo such vested right in promotion or rules

determining eligibility for promotion exists.

AI/TESTHD

♦

SWP*-*.'t vw
/ Court Associate 

.uoreme Court of Pakistan 
/ Islamabad
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■ihe case and in the light of the caseClIn the facts and circumstances9.
„w cited above, it is quite apR.ent U^the advertisement earlier made had

amendment was made insubsequently been ^hdrawn3ndju-_eafter^ 

the Rules and as yet the responder.t
‘ -V

examination or in any interview Or sc.cction

an

5 have not appeared either m the
• ;i- . "s' .

therefore,to be ^

vested right created m their'favo^,-d accordingly any change made in

to the respondents. Moreover, the

in the Rules, ir, order to clarify certain anomalies,

no

the Rules cannot furnish a_ca^ 

amendment was made in
d* b.en »» or, „ -0 n. n..,..* o... 0, ..«dd »

the determination of

ir

• the Government and as per thejehled principle

amendment fully falls within the

I

of the respondents througheligibility
domain and policy deeision^of the Oovernment which does not warrant

t allowed and the. Resultanr..)', these appeals areinterference by the Courts. K 

impugned judgment of the High Couit. :> set aside.

Sd/-Vlian Saqib'N'sai,.!
Amir Hani Muslim,!
Iqbal Hameedur Rahman,] 

Certified to/be/rr)(e Copy .

Sd/-
Sd/-

I
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i \impup.ncd juclfimcnfc of Lh«4 I’ohVjuwmt Hi['h Qpyfl.. 

Pcidit^iwar 4uti;jJ 1 H
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• y

ThciJO *?y lunvo of l.HfJ Court 01,-0 diiijotuii.

of Ulc l^yi-ihuwur llij^’ Courl, i'oobuwtu--

A
?..

i
ai'niiifil. li judf’mcunt 
dated 22m.2Q}ti Uirough whleh comUitu'-ional putiUyrui md

T ^
]

)

by tlic i^cijpondenta ware aUqvycd.

Che facto hccfioaary for diapdayl of. . -. 

thin !i? arc that on 01.12.20,17 IChybcr PaJehtunkhwa Public 

1 ("KP Service Commis^^ion") udvertiaed 69

Briefly stated3.

Service Commiaoion
in Provincial Management Service (BS-l?). 

required to be filled through competitive 

. However, 10% quota was reserved for mrscryicc

serving as Caretal<ers

posts of Officers in 

Such posts were

examination
1

candidates. The Respondents who

Chief Minister'!. Secretariat, Government of

were■i

(BS-U) ^ th®
Khylscr Palchtunkhwti were npt allowed to participate in the

PMS DKCunination on the ground that they were riot eiihtled'to 

, benefit10% quota reserved for in-service

the pjart of, lif

1

. avail , tho
.»

candidates. Aggrieved ! of such refusal
.'fj :''*■

Service Cornmiasipn .to H

competitive examination.for .appointment ag^rist .10*^/0„quota,

on
r-

l'C

Respondenta approached the .High Court in its

constitutional Juriadiction, Through the impugned judgment

dated .22.02.2018, sUch, constihitionga-.pedtipns/.bf' the. 
... ■ • -

.the

i

u 1
, T.Respondents were alldwcdr-' V

«!• /■-

Leave to appeal was . granted by this Court vide
r ■ ' y __ _

order dated 17.08.2020 in the following terms:, jfl
i ■ , . r • ' ■

.! * fr

4.
•'1 ■’

r •f.TED
t

*V.. ’>■

A Senioi(£- Associate
Suprto.t,CqyniI;Hi4qs^n. *'

\
■f:L*

‘ of KPK: >Sup
jTstab:

• *n>

>
Scftrtncd with Corr^eomicf

1

A
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rnlO,twiKh,o„,, , ‘tomaol Afti«UM/f;Mi,.„l .S<:/u,o.i
J^ulr,. n/ :!00/J 

aur.li /iriH

4>cc»-c<aric«,

"T/.o CJ'»':«;»fiMnirif

Comi/)/r..si(ni fiM(j
^■nnni/iuiunii

’^<•'1 pr.r <},;iti

?UqV ((/„.
t'Uj /jost 0/ 'i/l K..r,.,V;o

oMumoruJct/

AunhilwiUi,

uu
i'urtiqnctl

^lr.,wtjra„Uqrc, 6'(cilonrtJphcr;,, 
Operators, Senior tiriel

-Senior Sooin 
/3olc /-jfitrj; 0;jur«t(jr,‘), CpfO/Juicr 

Junior Ciorko, Tim />riwa{a wapondfjnU In
^>ni:ir,o.PafUOUiumvumphuad '

wruj l/ic}r/,q..(.s ,wt gnMfnoralod fn 
77t«y jlioct ^oril pR(((ioris in

C./’u.
cui' Carotdkuro 

liiy K'utofi o^UQOY. 
the Pmhaufar y%4 Court yid„

N, orn D r “”■'■■ The /j^iiHorjcp f,i C.j*.
0^ .p,,, ,,,,

nu. { udticit vua?; d(qpo5«d 0/ oido (mpuynod yudyrn^uL

^ntpupjicd judymynl

2. 7’ho l«.m«| A/iO conlancls Ihd Ilwra hui„a nc mention of 
pent of Cnroinkor in the Kul„„ of }.007, (he ronpondonio in CPn 
WaJM-,. „,d 350.P 0/ 201« c.,.ci potitionor in C,K /V„,200.p of 
2019 could no( hauo booh alloiooU to uhdortaho (ho compottUoo 
axammohon nnd furihor rolioo upoh (ho judgmohl „/ (/,(» Court in 
the COSO ropo.lod ps

fiiiism (2 0 J 6 SCMi? J 02 j;.
I I...

3, The subnUsaione n;ad@ by the ' learned. ^ yiAO' require
■ COn^irJcraiioii leave Jo appccxl'ifi, (lierc/ure; yPantod in all the
petitio.na to conq-ider, inter alia, the sarne. The appeal alage paper- 
booicH be prepared /rom the auailable record \mlh liberty (o [he 
pariioa to /ilc additional documents, i/ any. luiihin a period o/ 
montli. /la the matter rciatca to .scroice, tiiq^O/jrice is directed tojlx 
Ifioso appeals expeditiously, preferably afer three itipiUl^s''.- *

one

5. • Ihc learned Additional Advocate General,. Khyber

PfcUchtunkbwa ha& pointed out that tbe Khyb.er Palchtunkhwa 
■'* ‘‘ " •■ S'. ■? -M- ••

Provincial Management-'Service RuW.s,„',2Qp7' ("Hujes,' '007'’)
■’

describe the posts' Jof iiirseryice .QaTiditiate as .Sup^ri^ten,dents,
* ' *“1 I * ** '* S: *• f - ' 1. • ' *

Private Secretaries, Personal Assistants^’Assistants, Senior 

Scale StenograplVers,-.$tenpgniphcrs‘r.p.Sk' Er\t^;'Oper
' ‘•'.W l’.

Computer Operators, Senior and JUmor' Clerks, ' etc.- He ^ .

KPf STEl

Senior^un ia^oci
S»prOTc.C()ui<o( Hidii- 
.. ^-^Smiaahrtd

SMfintd with Ci'nScanne'
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lunintiiiiiM Uml: l.hi: I'lcitpoiicltii'ilifi 

tuilCj.'ur't'H vvct’f: 

n-iii!nmiii;,i t.luil. the Ucfipondci-ay

they otivurud by tHc -RulcOj 2007. Hq 

j'uU in dip definition of

of Rule 10(2) of the Kbybef 

Promotion
Mounchold wiarr and In Urm»

Civil Sorvonlio (Appointment,PnkhtunkVuviK
•CTvanBfc.') WulcB, 19R9 they have spccirically been ...eluded

2007. 1-Ie further mmritainafrom the E\p)3lU:ulion pf Rules, 

l,hat tiio RespondcniH 

Spcretariat are 

Seerotariat. As such, the 

the bcneilt

iuib fl toi'i ti ate h i a c o n ten tion s,

placed rcUancs 
nr^Lrnm.ni of KIvjhsr PaJMunmZJi^ilkMm^. p.

in which the questions invqlved in these, appeals

being attached with the Chief Minister’s 

cadre of the Provincialnot borne on the

High Court erred in law in extending

of 10% quota in question to the Respondents. To 

the learned Law Officer has

judgment of this CDT.nt.,.repprte,d . ason a

SCMIs' 102:i) 

has elaborately been dealt with.

The learned ASC for the Respondents on'the other 

hand submits that exclusion of the Respondents constitutes 

discrimination. He maintains that on their representation .the 

Chief Minister had m.ade.a recpmrnendation that .they may.be

6.

allowed to pniticipate in the compeUtiv.e examination of. PMS 

avail the henent of 10% quota. However, such direction 

not implemented. The learned counsel further submits

channel of promotion ^ and it

- and

was

that the Respondents have no

injustice to them in case they are not allowed to^would cause

avail the benefit of the q^iota as prescribed in Rules, 20.07.
J

rESTED
S^or- CrturtJ^yi^nci^c 

SnpTCUK^tm.ol PnWisUi
lal&BiAbAcl

.Scanned wUh CainScannor
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•We have hcarcl the learned Add^ipnal Advecate 

General, IGiyber Polclitynldiwa, learned ABC for’’ the 

Respondent in Civil Appeal Mo-713 of 2020, the Respondent 

in person in Civil Appeal No,712 of 2020 and havp gone 

through the record with their asaistanoe. Ifor ea.ae of 

reference, it would be appropriate to reproduce hcreinbelow. 

SchedulcTi of the Rules, 2007 which prescribes thp quota In 

question:

7.

•f

t'

*Ten porcdnt by selaciion, on merit, on the basis .of 
compeO'dve araffviaatloa, lo be conducted by the Commission 
in accordanQB with the j?roui_sion8 contained in Schedule ■VU, 
from amongst persons holding suhstanliya posts of 
Superintendents, Private Segrelctfics, Personal Assistants, 
AssistanUs, Senior Scale Stenographers, Steriographers, Datq. 
Entry Operators, Compuf<?r Operators, Senior and Junior 
Clerks who possesses post graduate qualification from a 

’*•> recognized' University 'and have at least five years soryice 
) V.«’ ' <f,,i-‘undcr Gouerntnent.”

M .

A;,plM pCjthe^ releysp^ ^{t

abundantly clear that it Is specific to a certain class of

* employees of the Government. It Is not couched in language
'-AO -vv/ r;

which may inclusive in its meaning and content or may
'‘I

permit, an .expensive and^ wider, interpretation. The Rulps,,. 

2007 provide 10%. quota,for persons hplding-specificjposts. ,
»' - '.V . 'I -i- V •• ; i* >,»•-. 1 •

and such posts have bce.n, spelt out as, “Superintendents,,,, 

private Secretaiics, Personal Assistants, Assistants, Senior 

Scale Stenographers, Stenographers, Data Enti*y Operators,

4

i

y.I!
■ :- /

Computer Operators, Senior, and Junior., Clerks*’-, A further.

condition is that such" persona'must'possess‘'Postgraduate' .
'i-. -i'- -'I '..■•'•••• ^ 'i--

qualification lrpm:a recognised Universityv^d.should.haye.,aW ■
!

!j’

'H-' f'I ■?'^;?^ConrMssoci
. • *‘ t

.:rA!H .
‘.A.

i. I >■ • !'.

f
• . ?
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iMli U Hi)’
il

liiiifii flyci yr;jirM ntirviur uin|.;i- dll' AHIhmIpJ)

Itiiii-iiotl. Ilif-li Ci.mM Ihmi (ind.:i:(l lliit fj'ild iHtfvifiiEMi, II, dnii 

iliioiriii liidii’jji-iillny. Iliu Kiikii, 'Mir/ l)i

(IhiI

/I

III In i)', lijii/;iln Dm: Kulnii

wlitnh hi uni I.Ikhu i.ii)(! n uldiifi nf cnijhn,Iinvc iijjnnilicMjly

Z

{

t

liilfinl.hindlly iiiuJ ihiillynnlfiiy (HKjn u.'jglMfiytl I'ni' dfdjny

rujiiu'jnn.

11 It! Mbiiiidiuitly clour lo uu i.hul, IJhj RuIojj, I^OO? 

upccinculiy tjronl.cti fA cIuhu oI'Oovordriicnl; crnidcyucii Lo ’wlioin 

l.luj lujnclU oL 10% <,(ii()Lu woo pntvklExi l.o Uio oitciuulon of 

oUujru und if i.lio InteiprcUillorut f^lvon by the Hi//,li Court were 

Lo 1)0 hcooptod If: woLild umoiint to not only roadin/,{ in 

aomothin^^ wliich iu not Ihoro but ultio cAttendiny and 

AAXpondlng the ocopo ol’ the Rule whicli io the domain ol the 

ExocuLivc cuid cannot lii^htly be intorfarod with without 

re'eordidg^tiborig! cogent and iCon-jpclUng rcaoony. Buoh 

roO’abna have ' ';becn ;jjoebrded:^^ry in a^r;; lA^.ii;nb!q

opIniph'woHJ^dvmluldo inttho inattAnt mattery,

tt.

I

(

!

!
h''!

! •.I",, i ■ •
i'

. ; t
Wo Rirthor notice thatHUd'Hlgh epurt ima mlarcad ' 

, 2007 and tfdten them gtiti'of cohtiixt'ln observing

9

the RvaIos

that the RuJeo do not preacribe

o/.cxperioncE required to participate in the competitive 

exuiTiination ibr appointment agtdnst the 10% quota pouts.

unfox'tunately unable to subocribc to that view. It is

; ;'to what ohould be theas
:

I

nature

/

V/e are
/•

settled law that provisions of the Statutoa and Rules' hiivc to

unless otherwise provided or'

I

.S■ ;
be read in their context air

I ' ' •f!?JSfEp:.\ '•
T i

V

if

5iemi6r^thfA3.<onpite
Su|ffc«-r(<T‘nuri ftE'l'iltlsiAo, l_

r-
' Ac;>' ’•*' * a\

Scented vvllh CamScnrnicf
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^9wx f,,yi ?I4 pi^y^ia, 7

there tire compeUing c^nct Iftwl'ul reasons to tip o.thonvjst; thp 

Rules cif e/ufidpin generis has to he foUowod. [£ven pth.envisc, 

the Rulq of eju^'dem genons tlQes not support in any manner

thq ivhpi'pretat;ipn adopted hy tlis High qjourt. A piain refueling
•*;■

of the rpfeva,pt Rule, r^a4 the eontext of iU ordinary 

meaning and seppe would show that five years experience 

under the Government was rclotabic to the titles/job 

descriptions mentioned in the earlier part of the Rule.

Therefore, holding that because there was no spccifie and 

elaborate description of the sort of experience that vv^s 

required, a totally unrelated experience, (in the present case 

worldng as a Garetalcer / Household staff) would also count 

as experience of Government service has appeared to us to be 

witliout sound legal basis and for that matter any basis at all.

"We also note that the Kespondents had not altogether been
< .Jk, . j.*

excluded from participating in the competitive examination 

■insdtar''as iiOith# fthe, critoria Tor.participation: tl-i'!^t,,they

■' ar'0 nol''pre'c,iddedtrom'doiHgiBo''hy ',eomp,^Uhg in';opsin,merit.
‘ . 'll-,* 1

. Further 'and for ‘-tire' same" reason -dre have - not Tpund' any 

disqrirainatoi^'tr'edtment because dee Respondents-ai'd not 

similarty placed vis^d-vis the persons/posts IdehtiRed and
'v;

H
•vTi specified in the rules and such persons/posts constitute a 

separate class, there being qualitative difference between the 

.. two fpLliilUng die requirement of intelligible differentia.

' f he ^ Respondent' in the t eohnec&cd matter- fCir/ii 

N6'/h4' has’‘fr-aiilciy- cohcOdei^^''befor(i-Us: that

B5s*tn /
hi
is- ’-lO.’"-

f merit a numiier of times but
.•

he Had participated in opeliH,! testedi
lii; *••• ' Sisniiil in Asseciale 

Suprrof Court tf feiOstfia ■ 
' i&Uxiu'AMlhi
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could not Muccccd on aQcpunJ; of being piacqrj lower in the 

merit Jioi; oo the availubie {ieotii. V/c uro afraid' that

cioeit not conuUiute juiHiricution ty e?(j3and thq fiyope of the 

(jUoUi 1,0 inciudg (dl merhbera of minlnterial otaff v/hellier dr ‘ 

not they fell In tho oatcgoriga provided in the Rulea, 2007.

Wc have algo goj^c througli the judgment of this 

Court in the case of Government of Rhyber Pakhtunkhwa 

learned Aclditionai Advocate General, 

find that the same directly deals

ll.
55/

C(ibid) cited by the

Kliyber Pakhtunkhwa and

'question of apppintment/promqtign against the Oh
with tlie
posts of PMS, it has oloarly and qategorically been held by 

the said judgment tliat determination ofthis Court in
administrative mattereli^hility criteria, etc is essentially an

the exclusive domain and policj* decisionfalling within
maiang o'f the Government {as; in this case) and interference 

with such matters by tho.. Courts is, not warranted. In this

context,'rit-has heen-.heldms,follows; ,
, “jiis a settlGd proposition of law that the Covemnient 

is entitled ta 'rnake rules in the interest of-expedien^rQf 
service and to remove anomalies in Sen/ice Puies, It is the 
'Service Rules-''Cornnmee which.-has, 'io- mermme--the 
eligibilily criteria of promotion and it is essentially an 

•. ' odmmis'iratiVef matter ,/aI/tng'^tvidMa th^ - expldmve '
and palicy decision making of the Government arid the 
interference with such matters by the Cou^ is no, 
warranted 'arid that ino vested right of ^a- Oo-vemment 
employee is involved in the matter of promotion or the.rules 

.. determining, ilieir eligibility oxfUriesSi and the Higk-Courfhas 
no jurisdiclian by means of writ to strike it down.

Further, in the case of Central Board of RcvenUSa .1
! ;A..; ' '

nf Pakistan v. Ar-nd Ahmed'man (PLD 1960 SC T

v <•

! I'

-r-

atx&$t:sdBl) it was held as follows:

Senib^ourt
'akiJtWL'-

. kvilh camSwn iier
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In (he drcunistancas it.cannqt be said that any rights 
of the petitioners were infringed, which they could enforce by 

a writ petition. The Government has every right 16 make rules 
to raise the ajficiency of the struicas, and if no uasled right is 
denied to a party, the High Court had no jurisdiction to 
interfere by means of a wiii^!

i Admittedly, the Respondents do not constitute12.
(

ministerial stai'f and arc also not borne on the ceidre/atrength

two additional

(ia
of the Provincial Secretariat. These were

why the Respondents covjid not claim the hencfit of 

Rules, 2007 and tlae criteria laid down for PMS (BS-17) quota

I

.reasons
i

posts rcser^’ed for a specific cl@ss of Qovenam?nt employees,

find that the learned High Court has 

and correcUy interpret the relevant. Rules

in a

In..the circumstance, we 

failed to appreciate 

on . the subject and 

slipshod manner, which is n 

set aside, t

1

passed the impugned judgment i

ot sustainable and is liable to be

1 ■
'4

!
V) recorded ' above,' ' we-‘'allow' ■:theae

■ ■ ■ r *

and^'-'set'aside the . impugned judgment^, of. the 

, I^Cshawar dated 22.02.201S.

i For reasons13. ^1.,a.
I
i appeals 

Peshawar High Court
i -!
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Dated Peshawar the So!2djj‘'

r' ■ ^ ■

• -i#:

s==.S:|s:J|lSr
ihL- Khyber Paklttunkhv/a Pr

rwm
\ ‘ yV<v-^'r< ^vor/fvcATrnN

: t

w
tf >14

5^
nkl.v^H, pJc-osed lo direct

........■-....M::::^:;s:rt'*'!*"“
am^ndmont

U\ft\

=f

;;.ar
In Schedule l/againi-i SemlNo.l, in Col ® ' ’

{^), Iho r{)llowinj} sHall be subsHtufed,
imm No; 5’/pr cJau.se

namely;.

=iS£s~S;?fc-" '
:'

strength .f ■sceJotiiat 
qualification from a reco-nlzed S
five years service us pniversity. with -atldast

hf-

-
ClilEFSECttliTAUYr 

K^iVDSUPAjaiTDNKHWA
-:

Endst. No. & (^atc ovpt>
."n-Cqpy of-the above is toTwaidod to-.

2 Secrilirv^ ' i<J^ybcV Pakhtu-iuduve.
?. Secretory to Governor, Khyber Pokhhinkhwa. . ' [ • :

■ 4 Al '"a J . PakiuunkhWe.., : aSSSSSJS'SSS&vl,

;. ==S;?i«;r“'-?''S-r:"
] ?' ^ybe*' Pnkhtuakhwa Public Service Cojjiniiasioti '

;;. =assr.ssi'f
.. ip Chief Scrfclary, J<,hyber Pnklminkhwa. ..ic^ ^

JJ. PS to Secretary nstoblishmcnt. ■• - ^
, ■ 1*;
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GOVILRNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT DEPARTMENT 

No. SO(Policy)/E&AD/Misc/2020 

Dated Peshawar, the December 24, 2020

To

1. Tlic Director STl, E&A Department.
2. All Additional Secretaries in E&AD.
3. All Deputy Secretaries in E&AD.
4. All Section Officers in E&AD.
5. The Estate OfUcer/Programme OfRcer (Computer Cell) in E&AD.

parawtse comments etc in servicesigning ofSubject:
APPEALS.

Dear Sir,
1 am directed to refer to this Department letter No.SOR-VI/E&AD/I-23/2005 

dated 12-01-2008 (copy enclosed) on the subject, the Competent Authority ha^ been pleased 

to authorize the Special Secretary (Establishment) Establishment Department to sign the 

para-wise comments in cases of service appeals filed by the Civil Servants before the fChyber 

Pakhtunkhwa Service Tribunal on behalf of Chief Secretary, Khyber Pakhtunkhwa and 

Secretary. Establishment Khyber Pakhtunkhwa.

Yours faithfully.

SECTION OFFICER (POLICY)
ENDST: NO. & DATE EVEN

Copy forwarded to:
1. Secretary to Govt, of Khyber Pakhtunkhwa. Law Department
2. Registrar Peshawar High Court Peshawar.
3. Advocate General Khyber Pakhtunkhwa, Peshawar.
4. Registrar Khyber Pakhtunkhwa Service Tribunal, Peshawar.
5. PS to Chief Secretary, Khyber Pakhtunkhwa
6. PS to Secretary Establishment, Khyber Pakhtunkhwa
7. PS to Special Secretary (Establishment) Establishment Department
8. PS to Special Secretary (Reg). Establishment Department.

SECTION OFFICER (POLICY)

■'!

.rc


