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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Khybeoer Pakhtukhwsa
Hervice Tribunal

SERVICE APPEAL NO. 2482/2023 vy ~o. 1075

s 0T DL
Alamzeb Khan : Appellant
VERSUS
Government of Khyber Pakhtunkhwa through Respondents
Chief Secretary & others
AFFIDAVIT

&

I, Muhammad Tahir Orakzai, Secretary to Government of Khyber Pakhtunkhwa,
Irrigation Department on behalf of following respondents (No.03 & 04) do hereby affirm
and declare on oath that the contents of para-wise comments are true and correct to
the best of my knowledge and belief that nothing has been kept concealed from this
Hon’ble Tribunal. It is further stated on oath that in this appeal, the answering
‘respondents have neither been placed ex-parte nor their defense/ struck off/ cost.

(Muhammad Tahir Orakzai)
Secretary to Govt. of Khyber Pakhtunkhwa,
Irrigation Department
Respondent No. 3
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BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA
Service Appeal No. 2482/2023 ' ‘

Alamzeb Khan ciciveesncennciescnns crerere cerereresensaesaeeseenesrenresaenasanes Appellant

Versus

Chief Secretary, Khyber Pakhtunkhwa and others ... Responder\ts :

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENTS NO. 03 &

04.

RESPECTFULLY SHEWETH:

Preliminary objections: |

mihwhNe

That the appellant has got no cause of action/locus standi.

That the appellant has not come to this tribunal with clean hands.

That the appellant has concealed some material facts from this Hon’ble Tribunal.
That the appellant is disentitled for the relief claimed.

That the appeal is barred by law and limitation.

ON FACTS

N

S.

. Pertains to record. -
. Correct to the extent that vide gazette notification dated 02.04.2011 lays down

method of recruitment, qualification and other conditions in the service rules.
(Annex-A).

. Correct to the ‘extent that the appellant was promoted to the post ASS|stant

Engineer (BS-17) vide notification dated 11.10.2011. (Annex-B).

Correct to the extent that vide gazette notification dated 24.08.2021 amendments
were made in the service rules. (Annex-C).

That after issuance of the above notification dated 24.08.2021, Engr. Imtiaz Khan,
filed service appeal No. 7917/2021 before the Service Tribunal Peshawar on
21.12.2021. (Annex-D). The Tribunal vide order dated 31.01.2022 directed
status quo in the instant appeal (Annex-E). The appeal remained pending before
the Khyber Pakhtunkhwa Service Tribunal till 12.07.2023, when the learned
Tribunal vide order dated 13.07.2023 dismissed the appeal (Annex-F). As the
case was sub-judice before the Tribunal, therefore, no working paper for
promotion of Assistant Engineer (BS-17) to the post of Executlve Engineer (BS 18)
was submitted to the PSB for consrderatlon

As explained in Para-5 above.

As explained in Para-5 above. .

. Correct to the extent that he was retired from govt servuce on attaining the age

of superannuation on 13.04.2023. (Annex-G)
Pertains to record

10.Correct to the extent that appellant has submitted departmental appeal which was

filed being qot covered under the rules/ pollcy in vogue

11. Pertams to record

[
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A =
{ () GROUNDS -
- =& A, Incorrect as explained in Para-05 of the facts above, the service rules amendments
A 4 dated 24.08.2021 were challenged in service tribunal and the status quo was
granted by the Service Tribunal on the amended services rules, furthermore, the
case was subjudice and the appellant retired on 13.04.2023.
Incorrect as explained in Para-05 of the facts above.
Incorrect as explained in Para-05 of the facts above.
Incorrect as explained in Para-05 of the facts above.
Incorrect as explained in Para-05 of the facts above.
Incorrect as explained in Para-05 of the facts above.
That the respondents also seek permission to raise further points at the time. of
arguments.

OmMmoOOw

It is, therefore, requested that the appeal being devoid of merits may be
dismissed with cost.

.

\

lahay, éefagga{ Shapid W2\
. Of Khyber Pakhtunkhwa,  Secretary ?g‘ 'GQVt, of Khyber Pakhtunkhwa,

SeCr a?’!’é‘" eggt

Irrigation Department- -~ =" Egtablishment Department
Respondent No. 03 Respondent No. 04




REGISTERED NO. Plli

GAZETTE

Govy RNIVKENT

_KHYBER PAKHTUN KHWA

.__+__Puplished by Authority .
PESHAWAR, ,;ATURDAY, 2ND AB.KI?L 2011

GOVERNMENT KHYBER PAKTHUNKHWA
~ JRRIGATION DEPARTMENT,

- ———————

_ f INOTIFICATION -
Dated Peshawar the 17w February 2011

m . NO SO(E)IRR: IZ3~5/73 1 -In pursuance of the provns:ons contained in sub
rule (2) of Rule-3 of- the- Norih- West Frontier Province Civil Servants (Appointment,
Promctron and Transfer) ‘Rules; l 1 9894and m supersessmn of:all-previous: fules and
nonﬁcat:ons issued-in‘ this behlalf; except Nol:f catton N' "'O(E)IRR 123- 5/73 dated
20-12-2008," the lmganon D¢} artment in; consultaho with- the Estabhshment
Depar'nent and the. Fmance. Department hereby lays «ddwn, lhe method of
recruitment, qualrﬁcat;on and otper condmons specified-in co!umns No. 30 5 6f the

' Appendnx {pages 1 to'5) to this: Notification which' shall be applicable to the posts

in column No 2 of the - Appendsx IR ‘ -

; : i m
- H ’ :

Secratary té"vaernment of. the Khybt: Pakhtunkhwa Prownce
SRR rlrngahon Depadme

o - R Asas'

f Printed and, puhﬂahqd by tho Manngor
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NMENT GAZET

‘Nomenclature of Post

Qualiﬂéallor_a for appoiniment ‘Age Limlt

TI-ENGINEERING STAFF

Chief Engineer/ ™ °~
| Director General
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NOTIFICATION

No. SO(E)/IRRI/23-5/73/Vol-VI:

GOVERNMENT OF KHYBER PAKHTUNKHWA

IRRIGATION DEPARTMENT

Dated Peshawar the 24 August, 2021

In pursuance of the provisions

conlained in sub-rule (2) of rule-3, of the Khyber Pakhtunkhwa, Civil
Servants (Appointment, Promofion and Transfer) Rules, 1989, the Irigation

Oepartment, in consultation with the

Establishment Department and

Finance Department, hereby direct that in this Department's Notification

No. SO(E}IRR/23-5/73 dated 17.02.201 1. the following further amendments
shall be made namely:-

“In the APPENDIX -

AMENDMENTS

(@) under the heading "PART-| ENGINEERING STAFF", against

Secy;,
Irrjgagr "2 .
"Gation Depaf;;’n(::ggaﬂon )
- M e

War

Serial No. 3, in Column No. 5, for the existing entries, the

following shall be substituted, namely:-

b

“(a)

(b)

(c)

Note:

Eighty percent (80%) by promotion, on the basis of
seniority-cum-fitness, from amongst the holders of the
post of Assistant Engineer, Sub Divisional Officer and
Assistant Director possessing Degree in B.E/B.Sc
Engineering (Civil or Mechanical) from a recognized
University with at least five years service as such and
have passed the Professional or Revenue
Examination under the prescribed rules:

twelve nercent {12%) By promotion, on the basis of
seniority-cum-fitness, from amongst the holders of the
post of Assistant Engineer, Sub Divisional Officer and
Assistant Director possessing Degree in B. Tech (Hons)
from a recognized University with at teast five years
service as such and have passed the Professional
and Revenue Examination under the prescribed
rules; and

eight percent (08%} by promotion, on the basis of
seniority-cum-fitness; from amongst the holders of the
post of Assistant Engineer, Sub Divisional Officer and
Assistant Director possessing Diploma of Associate
Engineering in (Civil, Mechanical, Auto and Electrical)
Technology from a-recognized Board of Technical
Education with ot least five years service as such and
haove passed the Professional and Revenue
Examination under the prescribed rules.

A separate seniority list of all the three categories of
the Assistant Engineers, Sub Divisional Officers and
Assistant Directors-shall be maintained for the purpose
of promotion"; and

Page § of 2




2. —

(b) undfer the heading “PART-V DRAWING ESTABLISHMENT",
ogqmst Serial No. 26, in Column No. §, for the existing
entries, the following shall be substituted, namely:

5

"(a) Seventy percent (70%) by promotion, on the
basis of seniority-cum-fitness, from amongst the
holders of the post of Tracer who have
qualified the prescribed Examination of
Drc:jftsmon with three years service as such;
on

3

(b) thirty percent [30%) by initiclz recruitment"”.

Secretary to Govt. of Khyber Pakhtunkhwa
lirigation Department

Endst: No and dale even

8.

9

NoosLON =

Copy of the above is forwarded:-

All Adminisirative Secretaries to Govt. of Khyber Pakhtunkhwa.
The Secretary to Governor, Khyber Pakhtunkhwa.

The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.
The Accountant General, Khyber Pakhtunkhwa.

The Additional Accountant General (PR, Sub Office}, Peshawar.
All the Commissioners in Khyber Pakhiunkhwa. '

The Chief Engineers (North)/South & Merged Areas) Irrigation
Department, Khyber Pakhtunkhwa.

All Deputy Commissioners in Khyber Pakhtunkhwa.

The Registrar, Peshawar High Court, Peshawar. .

Ib.The Secretary, Board of Revenue, Khyber Pakhtunkhwa.
11.The Regisirar, Khyber Pakhtunkhwa Service Tribunal, Peshawar.
12.The Secretary, Khyber Pakhtunkhwa Public Service Commission,

Peshawar.

13.PS to Chief Secretary, Khyber Pakhtunkhwa.
14.PS to Secretary Irrigation Department, Peshawar.
15.The Manager Govt. Printing Press, Khyber Pakhtunkhwa, Peshawar.

Secti
Irrigation Depary,

He is reauested to supply 200 copies of the printed gazette, for .
further distribution.

16.PA to Additional Secretary, Irrigation Department, Pesnawar
17.PA to Deputy Secretary {Admn} Irigation Department.
Iéfff‘/

Y
* (Litigation) @AUF)

ment Peshayar Section Officer (Estt)
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~ g BEFORE TME KHYBER PAKHT_U_I_\!KHWA SERVICE TRIBUNA'L,
o | PESHAWAR

SERVICE APPEAL No._757 / 7 /2021
N\ e | *
IMTIAZ KHAN V/S

/S IRRIGATION DEPTT:

2 Affidavit
3 Stay application
' service record/appointment order A 10-11
rules | B 12-13
impugned minutes, : C 14-17
Pakistan Engineering Councij Act, 1976, D 1 1%-39
Notification and judgment E&F 40-46
impugned Notification | G ] 47-48
Departmental appeal , . H 49-5'5
- | Constitution of Standing Service Rules I o
committee, . C6-SZ |
Notification No. SO(E)/Irr/ 23-5/73/ Vol-Iv 3 A
(S. Rules) dated 06.04,2018 S&-go
Irrigation Department Notification No.
SO(E}/IRR/ 23-5/2010-11 dated 25 June K 41
| 2012 5 ' .
Secretary Irrigation Depar*cm.ent vide
notification No. SO(E)/IRR/4;-10/ 77/Vol- L. &2- &%
VI: dated 18-12-2020 : .
Legai Notice dated 0§ April, 2021, M 63 —6—5"
PEC Act 1976, : N Lb-&7
C.P N0.78-K of 2015 announced on
03/10/2018 | O | 4877
Hororable Supreme Court vide order dated, L g
05/03/2019. : P 78 gC‘
Walkalat Nama

Through:
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
v PESHAWAR

APPEAL NO. f /2021

Engineer Imtiaz khan, Deputy Director (PSU),
0/0 Small Dam directorate Irrigation Department,
Khyber Pakhtunkhwa, Peshawar.

.................................... vvereressssrsnsseneneensnss APPELLANT

VERSUS
1- The Government of Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar.; » : :
2- The Secretary Irrigation Department, Khyber Pakhtunkhwa,
Peshawar. ' . '
3- The Secretary Establishment Department, Khyber Pakhtunkhwa,
Peshawar. ' , '
4- The Secretary Law & Parliamentary Affairs Department, Khyber
Pakhtunkhwa, Peshawar.

5- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.-

6- The Chief Engineer (South) Irrigation Department, Khyber
Pakhtunkhwa. Peshawar. :

s RESPONDENTS

SERVICE APPEAL UNDER -SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE IMPUGNED AGENDA ITEM NO.4 OF THE SSRC MINUTES
DATED 29.4.2021 AND NOTIFICATION DATED 24.8.2021
WHEREBY UNJUSTIFIED 20% PROMOTION QUOTA IN BPS-
18 (EXECUTIVE ENGINEER) TO B-TECH/DIPLOMA HOLDERS
FOR WORKING AGAINST THE PROFESSIONAL ENGINEERING
WORKS POSTS HAS BEEN CREATED BY THE RESPONDENTS
AND AGAINST NO ACTION TAKEN ON THE DEPARTMENTAL
APPEAL OF APPELLANT WITHIN THE STATUTORY PERIOD OE
NINETY DAYS I '

TPECTFULLY SHEWETH:
- i | . . e .se N o
Brief facts giving rise to the present writ geti]tmmﬁg-@%

sellant is the employee of respondent Department and: is

-+ quite efficiently and up fo the entire satisfaction of
ny of the .service record/appointment order is

------------------ teasEssBNVENTSENESTEABESULINKUTIVERIREY Al
'v qualified Civil/Mechanical Engineer and
b Jigiheering Counciland having command
far. e services in respect of Professional

waation)
“oﬁ\w;é:;g%esmms

...... £ under the existing rules of the respondent -

I sapmm————— R S -

: ‘.
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“ )~\ Department the appeliant has better prospects of promotion/ciser
progression. That according to the rules ibid the post of Execuiive
Engineer/Deputy Director/T echnical Officer (BPS-18) -has to be filleg
up “by promotion, on the hasis of seniority cum fitness from
amongst the sub Divisional Officer, Assistant Engineers wnd
Assistant Directors  possessing Dearee in  B.E/B.5C
Engineering _ (Civil__or Mechanical) from a recoqnized
University, With at least fiveiyears service as such ‘and have
passed the professional or Revenue Examination under the
prescribed rules”. Copy of the rules is attached as annexure

saqensdRicae SPENIYOPUAEPRENIRARTRDIONED saspEnIeEOnNT dpusamEmOEND upsesIVSOSIRNRACEENRERUSASN L] Bﬂ

3. That recently through agenda item No.4 of the impugned minutes
dated 29.4.2021 passed/issue;d by the standing . service ruies
committee not comprised in accordance with Notification of the
Establishment Department dated -29.1.2005 and judgment . the
august Peshawar - High Court, Peshawar passed in  W.P
No._ 43-72/77 Titled Manzoor Ahmad - VS Govt:~ of
KPK and ofher dated” z/- 3= 2022 unfortunately due to some mala
fide intentions or knowingly misinterpreted the settled law of the

3 land, non-qualified/ non-engineers of B-Tech technology / diploma

holder persons have been granted illegal benefits in shape of
assigning Professional Engineering Works (PEW) and also benefiting
them by awarding promotion to the Grade-17 once and now once
again a 20% quota has beel proposed for promotion to Grade-18
(Executive Engineer) post and will be ‘performing professional
engineering works which is against the Pakistan Engineering Coungj
Act 1976. Copies of the impugned minutes, Pakistan Engipegfipg
Council Act, 1976, Notification and judgment is attached agae

............................... rereesressrarisaseesrernarsssarsnasenss Gy Dy

Sels
A.That in light of the ibid SSRC minutes dated 29,4931 the
respondents issued the impugnried Notification dated 24.8.2021
whereby arendments have been made in the service rules of the
respondent Department dated 17.2.2011 whereby non-qualified/
e non-engineers of B-Tech technology / diploma hoider persons have
' been granted illegal benefits. in shape of assigning Professional
Engineering Works™ (PEW) and also benefiting them by awarding
promotion to the Gracde-17 once and now once again a 20%. quota
has been proposed for promotion to Grade-18 (Executive Engineer)
post and will be performing professional engineering works which is
against the Pakistan Engineering Council Act 1976. Copy of the

impugned Notification is attached as anNEXUre iscisseasssivseanerios G.

5. That appellant feeling aggrieved from the impugned minutes of the
standing service rules committee passed/issued on 29.4.2021 and
impugned Notification dated 24.8.2021 filed Departmental appeal
“befere the respondent No.1 but no response has been received s0
far. Copy of the Departmental appeal is attachad as annexure

llllllllllllllll 30lt.3):‘-3'0005301':!ll!0l.BCNILflOl'Vl'SlllUb'l'!lﬁ!‘ﬂﬂl.:’ﬂ!!cl.ﬂlsc?llﬂ 'ﬂl
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61 Hence the present appeal on the following grounds amongst Lhe
others. :

,
o
H

. - .
.

GROUNDS:

1. That agenda item No.4 passed by the standing service rules
committee dated 29.4.2021 is against the law, facts, Norma of
natural justice and materials on the record hence not tenable and -
liable to be set aside.

2.  That the appellant have not peen treated in accordance-with law. 'aﬁd
rules and as such the respondents violated- Article 4 & 25 of hz
Constitution of Pakistan,.1973.

L
{

w

That Executive Engineer (BPS- 18) in Irrigation Departmc'lt IS ,d.
Professional Engineering post and the person who holds the ‘said.post
has to look into the matters whlch is related to the professional
engineering works with human resource having professional BE/BSc
Civil and Mechanical Engineering degrees duly registered with the
Pakistan Engineering Council. At present in Irrigation Dept, all the
Executive Engineer/Deputy Director (BPS-18) posts is professional
engineering posts whose job requirement involves professional
engineering works, allowed only to BE/BSc Civil / Mechanical
Engineering degree holders registered with Pakistan Engineering
Council.

4.  That according to Esta Code of Khyber Pakhtunkhwa, Constitution of
Standing. Service Rules committee, page 257 (Annexure~I),
Framing of Service Rules/Recruntment Rules point No. 2 which is
reproduced, “while sending iproposals for framing of new

ga\\o'serwce Rules and making amendments in the existing rules,

m m?es“‘fl?e qualifications proposed | for appointment to posts shouid

suit the requirement of the job”. Which in the present case has
been completely ignored by SSRC in its meeting dated 29.04.2021, as
neither change has occurred in set Job description of Executive
Engineers (BPS-18) nor they have changed the requirement of the
job since last SSRC and still allotted 20% quota to B-Tech/Diploma
holders whose qualification does not meet the present requirement
for the job. By doing so, it violates the Pakistan Engineer Council Act
requirement to perform against. the BPS-18 Executive Engmeer Post
performmg professional engmeermg works. -

5. That ‘a commlttee' was. constltuted vnde Segretary-. Irrigation
Department Notification. ‘No.. SO(E)/Ilr/73 5/73/Vol <IV. (S Rules)
dated. 06.04.2018 (Annexurenj) having -members- from Irrigation
Department, C&W, LGE&RDD, Peshawar Development Authoity,
Public health Engineering Depariment and Pakhtunkhwia Energy and:
Development Organization. The. commit*ee was tasked to examine ,
the position of B-Tech (Hons) degree visa viz B.Sc. / BE. Engineering’
in light of decision of Pakistan Engineering Council (PEC),! Supreme
court of Pakistan, High Court Peshawar and Khyber Pakhtunkhwa
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- Service Tribunal and to come up with well considerate proposal along

with recommendation for allocation of uniform percentage quota for..
their promotion. The comrittee in its report ‘submitted the following

recommendations; | 3 ~ .

“That B-Tech (hons) qualification is not equivalent to BE/BSc
Engineering. As basic - qualification required for posting /
appointment against the position of Assistant Engineer [/
Assistant Director / SDO etc. in BS-17 and above is BE/BSC
Engineering in Civil / Mechanical / Electrical as per
requirement of a department, there B-Tech (Hon )
gualification holder may not be promoted and / or posted.
against such position(s) ithat invofve performance of

professional engineering works/services. However, such .

quaiification (ie, B-Tech) holders cannot be denied
promotion to higher scale; provide no law/Rule is violated
and for which non engineering positions (Technologists) may
be created, if not already existing” ‘

That the recommendation of tiéﬂ.e committee in para-3, makes the
previously SSRC approved Irrigation Department Notification "No.

SO(E)/IRR/23-5/2010-11 dated:25 June 2012 (Annexure-K) not

maintainable for creating quota at first place for promotion of non-
“engineers to BPS-17 and performing engineering works. As a
~corollary to this, in the Medical profession or health
department, nurses acquire gqualification cf three years
diploma after which they is allowed fo enhance their
qualification in their field ever to the Master level but they is
never considered as MBBS doctors nor is they posted to the
professional positions or . Medical Officers nor 'is they

%&Qregistered by Pakistan Medical and Dental Council (PMDC) as

Sect;
Irei Officey
Fatlon Departme(l:z"”ggllrow
Qe

-
)

registered medical practitioners (Doctors).

hat the recommendation produced in Para-3 has been completely
ighored by the department and non-professional engineers have
been placed in various engingering positions and even elevated.
higher positions, not meeting the job criteria and equivalent
qualification required for the post. One such unjustified order was
issued by the Secretary Irrigation Department vide -notification No.
SO(E)/IRR/4-10/77/Vol-VI: dated 18-12-2020 (Annexure-L) by
placing a B-Tech Diploma holder Sub Divisional Officer on- higher
-position of Deputy Director Jabba Dam. The present action” of
creating 20% quota clearly indicates that the Secretary Irrigation

. Department office wants to: regularize the unjustified action /

notification / orders issued.

That the Irrigation Engineers represented Dy the Advocate A. Latif
Afridi has already served two weeks Legal Notice dated 06 April,
2021 to Chief Secretary Office, Secretary Irrigation Office . avid
Secretary Establishment office (Annexure-M) against for your
inaction in removing non-engineer from engineering practicing posts.
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% That the competent authority envisage provision under Pakistan

Engineering Council {PEC) Act 1976 for qualification, mannerism,
mode and mechanics: for granting promotion to registered:
Civil/Mechanical engineers registered with PEC while. B-Tech degree
holders, is not competent / qualified for any Professional Engineering
Works (PEW) and promotion to such high grades involving
engineering works, hence, the promiotion and assigning the duties tc
non-professional like B-Tech / Diploma holders by the department is
illegal, unjustified and in effective upon the rights of appeliant and
liable to be struck down/ reversed accordingly. , o

That PEC is a statutory body ha\?ing been constituted under the PEC
Act V 1976 enacted by the parliament and the competent authority
allegedly on several occasion has promoted non-professional, non-
registered and non-graduates having diploma and B. Tech certificate
against the post, which were specified/ allocated only for professional
engineers, furthermore, the grievance of the appellant is that BSC/BE.
Civil engineering is not at par:with B. Tech (Hon) and that ron-
professional engineers (B-Tech) were promoted posted against the
post of professional engineers which is against the law and settled
realities hence this practice should require to be stopped forthwith
and implement the PEC Rules Regulation. The explanation of all
kind of PEWs is enacted in section 2 (xxv) of the PEC Act
1976. (Annexure-i).

The recent historical & decisive judgment of the August Court of the
Supreme Court of Pakistan in its decision on the C.P No.78-K of 2015
announced on 03/10/2018 (copy enclosed as Annexure-), upheld
the provisions of the PEC Act 1976 in its detail judgment where in

 Para 21 & 23is worth reading. In operative part of the judgment

Para 23, the Honorable Supreme Court contains that: -
nGovernment shall not allow or permit any person to perform
professional engineering work as defined in the PEC Act who
does not possess accredited engineering qualification from

. er (Litigztioy the accredited engineering institution and his name in not
Pertment Peshapregistered as a registered engineer or professional engineer

under the PEC Act”.

That the appellant is highly aggrieved of certain orders of competent
authority which was passed in favor of the non-qualified / non
registered B-Tech / diploma ‘holders, because the people havirig
lesser qualification were being; alleviated and posted to higher posts

" without . meeting the job criteria and which were specified - for

performing professional engineers work only, whereas the appellant
having rightful superior -education/ qualification and most importantly

‘meeting the job criteria were:put on idle positions desk jobs hence

the competent authority have been committing violation of faws
including the legislation of the PEC Act 1976 and the judgments oi
the Superior Court of the country. -
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\. That according to the PEC Act 1976 the management and ~supervision_

%
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of the engineering works. in respect of all engineering disciplines is
“"professional Engineering Works”:and that under section 27
can only be under taken/ executed by engineers who is registered
with PEC hence the statutory provisions of PEC Act 1976 is frequentiy
violated by the authorities which is bad in law and also punishable
act under the law, as Section 27 (1) of PEC Act criminalizes the
undertaking of engineering work by non-engineers making it
an offence punishable with 6 months imprisonment or
Rs.10,000 fine or both. Conversely, engaging a non-engineer.
for doing professional engineering warlé is also criminalized, -
being an offence punishable \with 6 months imprisonment or.
Rs.5,000 fine or both. - c |

.

That Pakistan Engineering Council through various reference kept on
reminding Provincial Government of Khyber! Pakhtunkhwa & other
competent authorities about thef limitation of the PEC Act 1976, its
implementation / repercussion in case of violations & even reminded
to implement the decision of 'the afore rfnentioned judgment of
Honorable Supreme Court C.P No.78-K of 2015, announced on .

03/10/2018 but all in vain. (Annexure-----=--====="=7=="====""" o)

That it is admitted fact regarding clarification of B-Tech degree from
HEC which is not qualified engineers and for this reason PEC unable
to registered them as engineer so promotion awarded and duties
assigned to non-graduates, non-professicnal and non-registered by
PEC by the competent authority on engineering works, this has
caused a grave in justice and utter disregard of the mandatory
statutory provision of the PEC Act 1976 hence the competent
authority violated not only the provision of PEC Act 1976 but also its

Waﬁ;wn rules and regulation beside invcﬂved in contempt of court

Secti .
f"’gﬁy[on! ot 3

roceeding, if initiated.

1677 at,omhat appointment of ih-eligible;’ people to handle extremely technical

Spartment Peshavgrks would be disaster for the public at large and rule of the

17.

18.

regulatory body is to ensure professionalism and trust for the public.
Furthermore, the question of the qualification- B-Tech being
equivalent to BSc Engineering has already been decided by the

superior court of the country..PLD 2003 SC 143, as well as in the
aforementioned judgment of 03/10/2018. Once forever. g

That most recently, review petitions have also been dismissed by the
Honorable Supreme-Court vide order dated, 05/03/2019. )
(Annexure=---=-=-==="" e mmmm e ----~--:~7-~r¥.-77-7_‘-.£—P).

That _the appeilant through _the forums__of _Khyber

- pakhtunkhwa Association ‘of Government Engineering: (KPAGE)

previously prayed the competent forums for redressal of their
genuine demands regarding subject issues but no action has so far
been taken and blue-eyed favors its B-Tech degrees holder / diploraa
holder / non engineers is still enjoying the perks & privileges of the'®
illegal appointments |/ posting status against. the Professior !
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/™ Engineering Works (PEW) posts starting right from Assistant Engihe‘ér e
' to high ones. . ‘

|- That the promotions awarded to B. Tech (Hon) employees and duties

assigned to them against Professional Engineering Works (PEW) is
“the result of political- victimization, illegal, injustice and also in i
- effective upon the valid rights of the appel\ant.// : -

TR TR TS IR ¢ I

, That the appellant seek permission O advance other grounds and
> proofs at the time of hearing.

% That on acceptance of this;appeal the impugned agenda item '
© No. 4 of the SSRC minutes dated 29.4.2021 and Notification dated . ‘
;  14.8.2021 whereby creation of unjustified 20% promotion quota. in \
. BPS-18 (Executive Engineer) to B-Tech/Diploma Holders for working: . .|
- against the professional engineering works posts may kindly be o
" declared as illegal, unconstitutional and in effective upon the rights of . \
' appellant and may kindly be set aside. That the respondents may 1
" further please directed that not to issue/make promotions of B- \
Tech/Diploma holders against the post specified for . professional |
engineers, in line with the provisions of the PEC Act, 1976 and in i
t light of the judgments/decisions dated 3.10.2018 of the august

[ Supreme Court of Pakistan in C.P NO. 78-K/2015. Any other remedy

which this august Tribunal deems fit that may also be awarded in

favour of the appellant. '

Dated: 15.12.2021
2

‘
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sgmm | | APPELLANT

irrigatipn Department Peshawar TH ROU:GH‘

" NOOR MOHAMMAD KHATTAK,
ADVIOCATE

Flat No. 4, 2™ Floor, JUMA KHAN PLAZA,
| : WARSAK ROAD, Peshawar
| x | : . 0345-9383141
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| | PESHAWAR ..

SERVICE APPEAL NO. /2021

IMTIAZ KHAN . VS IRRIGATION DEPTT:

AFFIDAVIT

Stated on oath that the con’ients of the accompanying service

appeal are correct to best of my [knowledge and belief and nothing
has been concealed from this H orable Service Tribunal,.

-

DEPOWENT

CERTIFICATE:

Certify that no earlier service appeal has been filed

by the appeliant in the instant matter before this Honorable Service
Tribunal.

CERTIFACATION

. e —— A r—
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@ BEFORETHE KHYBER . KHWA SERvms: T ;_g_mNAL
i . . ) .. JAR
i C.M NO. : /2021
~IN
APPEAL No. /2021
IMTIAZ KHAN VS GOVT: OF KP

APPLICATION FOR SUSPENSION OF OPERATION OF
THE IMPUGNED NOTIFICATION DATED 24.08. 2021
TILL THE DISPOSAL OF THE MAIN APPEAL

o

R/SHEWETH:

1-  That the above 'mehtIOned fappeal along with this application
has been filed the appellant before this august Tribunal in
e 3 which no date has been fixed so far.

- 2-  That appellant filed the abéve mentioned appeal against the
impugned notification dated 24.08.2021.

3-  That all the three ingredients necessary for the stay is in
favor of the appellant.

4-  That the impugned notification dated 24.08.2021 had been
issued by the respondents in utter disregard of law and
prevailing Rules. :

It is therefcie, most humbly prayed that on
acceptance of this application the operation of the impugned
notification dated 24.08.2021 may very kindly be suspended
till the disposal of the above mentioned service appeal.

Dated: 15.12.2021

APPLIqANT
IMTIAZ KHAN

THROUGH:
‘ NOOR.MO}iA AD KHATTAK

g ==

KAMRAN KHAN
ADVOCATES
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Learned counse! for the appeliant conte

- degree holder Englneer and serving as Dep
_ Dam Directorate of the respondent-departmen
. ‘minutes-of..SSRC meeting dated 29.04.2021:

reserved for promotion, was now bifurcated

categories (a) 80% for promation to-the BE/B.SC
12% for degree holders B.Tec (Honors) and (c)i-g%

- Learned counsel for appellant further .ar
constitution of SSRC because it did not incl
(Regulation) E&A Department and Additional 5

. as it members as per requirement under E&A O}

£29.01.2065. To strengthen his arguments. he re
Peshawar High Court, dated 03.11.2020 when

an in appropriately constituted/composed 3

declared as illegal, void ab-initio and set aside.
departmental appeal on 07.09.2021 but no W
yvithin the statutory period and resultantly the i
instituted under Section-4 of the Khyber Pakht
1974 on 21.12.2021. Learned counsel for the
indicate the original netification dated 17.02.2
have not been submitted with the memorandu
admitted that the same is not included with the

will be provided as rejoinder.

The appeal is admitted to regular hearin
objections. The appellant is directed to deposit
within 10 days. Thereafter notices be Issu
submission of reply/comments. To come up
11.02.2022 before S.B.

' -An application for suspension of impugn
is 2lso submitted with the memorandum of ap
on the respondents to submit rep
the date fixed. )

a'rﬁﬁed(obetu cop?y B ,
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Bong. {M,f-,L‘g Khan v

Counsel for the appellant present. Preliml

: Rules/notification dated 17.02.2011 was amended vi
1 24,08.2021. Through Agenda item No.4 of SSRC, the

ded that the
ty. Director (PSU),
t. He Is aggrieved of the
whereby earlier Service
de notification
100% quota earlier
and distributed In three
degree holders, (b)
for Diploma Holders.
bed -and assalled ‘the
de Additlonal Secretary
péretary Law department
epartment circular dated

b RC ’ Was

e appellan
rittent order was passed
ctant service appeal was

appeflant was asked to
011 (now amended) to
m of service appeal. He
attached documents and

3 subject to all just legal
security and process fee
bd to respondents- for
for reply/comments on

:d- order dated 24.08.2021
eal which shall be served

ly thereon. Statys-quo be maintained till

Mian Muhamm&d)
Member(E)
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BEFORL 11013 KHYBER PAKHTUNKITWA SERVICE TRY
o PESTIAWAR

<( . Service Appeal No. 7917/2021

BEFORE: MR. KALIM ARSHAD KHAN ...~ CHAIRMAN
MISS FAREEIIA PAUL MEMBER()

Ingincer Imtiaz Khan, Deputy - Director (PSU), O/O Small Dam
Dircclorate, lrrigation Department, Xhyber [Pakhtunkhwa, Peshawar.
; (Appellant)

[."The Government of Khyber Pakhiunkhwa through Chief Sccretary,
© Peshawar.
. ‘T'he Scerctary Irrigation Department, Government of Khyber Pakhtunkhwid,
Peshawar,

2

I

I'he  Scerctary  listablishment  Department, Government  of  Khyber
Pakhtunkhwa, Peshawar. '

4. 'The Scerctary Law & Parliamentary Affairs Department, Government. of
Khyber Pakhtankhwa, Peshawar.

5. The Scerctary, Finance Department, Government of Khyber Pakhtunkhwa,
Peshawar.

6. The Chicf Iingincer (South) Trrigation Department, Khyber Pakhtunkbwa,
Peshawar., :

7. kngincer Alam 7ab SDO, Imigation Department, Mardan and 03
OLICTS . e, e e s (Respondents)

Mr. Noor Muhammad Khattak, | W

Advocalc “as Yor appellant M
‘ ' Se micer (Litf gation)

Mr. Mahammad Jan, For olTicil responiaiisn Department Peshayar
District Atlorney

Mr. Zarta) Anwar & Mian Afrasiab Gul ... For privale respondents
[Kakakhel, Advocates -

Datc ol InsUlution....ccovveeeeiennnnn. 21.12.2021
Date of Hearing..ooooveeerninennn,., 13.07.2023
Date ol Decision. .o veeeenniennnn. 13.07.2023
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JUDGEMENT

FAREEIA PAUL, MEMBER (E): ‘Through this singlé judgment, we

intend 1o d]prbL of instant appeal as well as the connceled Service Appcai
N0.207/2022, titled Iingincer SOhall Khan, Deputy Dircctor (Design), O/O
Chief Jingincer (South) Irrigation Department, Khyber Pakhtunkhwa,
Peshawar and Ioul others Vs. 'Ihe Government ol Khyber Pe akhtunkhwa -
Unoug,h (,lm,f Seeretary, Khybel Pakhtunkhwa, Pt,shawan and others" as in
both the appeals common questions of law and facts arc involved, so both can

be convenicently decided together.

02. The scrvice appeal in hand has been instituted under section 4 of the
Khyber l’akhwnkhwa Scrvice Tribunal Act, 1974 against the nnpug,ncd

Ag:,cnda Jtem No. 4 of the SSI ¢ Minutes dated 29.04.2021 and notificatior

%oﬁ“o‘\

dated 24.08.2021 _whcrcby unjustificd 20% promotion quold in BPS-]S
(l,xccuuvc Engincer) to B- Tech/Diploma ﬁo]dcrs for working against the
professional engineer ing works posts has been created by Lhc respondents and
against no action taken on the departmental appeal of appellant within the
statutory period of ninety days. It has been praycd that on acceptance of this
appeal the impugned agenda item No. 4 of the SSRC m»inutes dated
29.04.2021 and notification dated 24.08.2021 might be declared as iliegal,
Unconstitu_tional and in-cffective upon the rights ol appellant and might be sct
aside anci that the rcspondentls might be dirccted not Lo issuc/make promotions
ol 13-'I.'cch/i)iplnma Iolders against the posts specificd for professional
cngineers, in line with the provisions of the PLC Act, 1976 and in light of th¢

judgment/decision dated 03.10.20 1§ of the august Supreme Courl of Pakistan

E}\ fED
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‘ ' in C.P-No.' 78-K/2015, alongwith any- other remedy, which the Tribunal

deemed fit and appropriate.

03.  Bricl facts, as gjvcn in the memorandum of appeal, are that the
appellant was qualificd Civil/Mcchanical Jingincer and registered with
Pakistan Lingincering Council. Under the existing rules of the respondent .
department, the appellant had better prospects ~o{" promotion and carecr
progression, /\ccofding. to thosc rulcs, the post of Iixccutive J:inéincer/Deptity
Dircctor/Technical Officer (BPS-18) had to be filled up by promotion, on the
basis of sc'nioril_y-cum-ﬁtncss from amongst the Sub Divisional Oflficers,
Assistant Iingincers and Assistant Dircctors possessing Degree in B.1/13.8¢ .

Engincering (Civil or Mechanical) from a recognized University, with at least

live ycars scrvice as such, and who had pésscd the profcssional or 'Rcvcﬁ :
lixamination under the prescribed ruics. Through agenda item No. 4 of th
. . ' . L\ ot
impugned minutes dated 29.04.2021 passcd/issucd by the Standing Servich
Rules Commiltce, which was not comprised in accordance with ihé
notification of the Establishment Department dated 29.01.2005 and judgment
dated 11.03.2021 of the august Peshawar 1ligh Court, Péshawar passed in
Writ Petition No 4378/17 titled “Manvoor Ahmad Vs. Government “of
Khyber Pakhtunkhwa and others”, duc to some mala!’sdc' intentions or
k'nowingly niisinterpreted the seiticd Jaw of the land, and non—qualiﬁed/nén‘-
cngiﬁccrs of 'B-'l:’cch Technology/diploma. holder persons had been granted
illcgal benefits in the shape of assigning Professional Fngineering Works and
also benefiting them by awarding promotion to Grade-17 and again a ZO'Vo
quola ﬁad. heen proposed for promotion to Grade-18  (Exceutive Iingincer)

post which was against the Pakistan linginceiing Council Adt, 1976. In the
) o (g




light of the SSRC minutes dated 29.04.2021, the respondents issued ihe

impugned notification dated 24.08.2021 whereby amendments had bcenl made
in the service rules of the respondent depariment daled ]7.02.20} 1. Fecling
aggricved from the impugned minutes of the SSRC and impugned notification
datcd 2'4‘08.2021, the appellant filed deparuncntal appeal before respondent
No. 1 but no 1.‘cs;36z1sc was received, hencee the present appeal. |

04. Respondents  were | put | on nolicc who submilted - written
replics/comments on the appeal. We have heard the learned counsel for the

appcllant, the learncd District Attorney for the official respondents and

counscls for the private respondents and perused the case lile with coni1ch@D |

documents in detail.
) 0

e°“°
S 1on O

05. lcarncd counscl for the appellant aller presenting the casc in dc‘ta:l
argucd that the lixécutivc lingineer (BPS-18) in lrrigation Department was a
Profcssional Lingincering post and the person who held the said post had'to
fook into the matters which werce relaled to the professional engineferilng
works. e referred (o Fista Codc of Khyber Pakhtunkhwa, according to which
the compésition of Standing Seﬁice I{ulc§ Comivittee and its function had
been given as framing of Scrvice Roles/Recrvitment Rules and that Whll(,
sending proposals Jor [raming of new Service Rules and making amendments
in the cxi:s;ling rules, the qualifications proposed [or appointment to ‘posts
should.suit the rchircmenl of the job. The lcan'wd counscl argued that in thn;.
casc under reference, those instructions bad beer completely ignored .by

SSRC. According to him, ncither change occurred in sct job description of

—

ey changed the reguirement of the jeb

L4

Ixceutive lingincers (I3PS-18) nor ¢

s zgince last SSRC and still allotted 20% guota 1o ’>2~=f(,l*/')mfons holders

B
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whose .qualification did not mect the requirement for the. job aﬁd that By
' doing so, Lhc.rcquircmcnts of d;c Pakistan ]'}nginccn:ing Cbung:il Act had been
violated.-11c claborated that the gricvance of the appellant was;,that B.Sc/B]i
Civil Lingincering  was not at par with B.Tech' (1 lon) and that non-
profcss'ional cngincers with 3-Tech qual'iﬁcation WCIC promoicd and poéted
against the posts of plofcssmnal.c,ng,mccm wh;cﬁ was a.ga;.mt the law. .J Ic
referred Lo the |udumcm of the august buplcmc (..oull of' Pdl\lsldn n (, P No.
78-IK ol 2015 announced on 03.10.2018 which upheld the provisions of 1hc
PLC Act 1976 in its detailed judgment and read oui the opcrative part of the
judgment, “Government sl{all not allow or permit any person Lo perfo‘rm
prqjéssiorml cn‘g'in.ee;::.'ng_ wo::k as deﬁned in the PEC Act who does nbt

possess  accredited  engineering  qualification  from  the  accredited

engineering institution and his name is nof registered as u register i
engineer or professional engineer Lmder. the PEC Act.” llc furl:hcr
contended that according to the PEC Act 11976, the management énd
supervision of the engincering works in respect of all engineering discip]inés
was “Profcssional Engineering Work” and that under section 27, it could only
be undertaken/excecuted by cnginecrs‘who w'crc_:.rcgistcrcd with P1iC.

06. l.carncd District Attorney, alongwith lcarned counscls for the priva@
z'cspondc’nls, while rebutting the arguments of learned counsel for the
ap.pcllant, argucd that the rules quoted by the appeliant weie applicable till
24.08.2021, but afterwards the Irrigatios Deperiment vide notification dated
24.08.2021, n consultation with listablishment Department and Finance
Dc,pcutmcnl, allocated 2% quota for premoiion e,-." SDGs having B-Tech

or Degree  and 8% quota for "\11.1“,’.‘1'"1(' af Liploma




through proper procedure of Standing Scrvice Rules Committee.. Rogarding

the composiion of SSRC, the lcarncd, AAG infofmed that (he law

. Department was nol ils member as clarified vide letier dated 08.09.2016 of

the Law Department. llc argued that the B.Tech and ‘Diploma 1lolder SDOs

were granted quota for promotion to 38-18 in the light of 1‘ccon{mendation of
SSRC, in consultation with, Lstablishment - Department Cand Finance
Department, and  thc amendment - was =~p|:opcrlyl', .v,c‘ttcd_: by .'. the Idw
Department. So far as the guota granted for promotion to B‘.'l‘cch .and l)iplo.ma

tlolder Sub lingincers of Irrigation Dcparln']c%n to BPS-17 in 2011 as well as

the amendment under reference in the present service appeal was concernied,

-

" it was clarified that the civil servants were governed under Civil Servant Act,

the appeal might be dismissed,

07. Arguments and record presented before us transpire that the appellants
arc aggricved with the’ amendment in the Scrvice Rules of the Irrigation
l)cparﬁncnt. Adcording to the old: rules, for promotion to the post of
Iixceutive Lngincer/Dircctor/1'cchnical Officer (13S-18), 100% quota was
allocated on the basis of scaiority-cum-fitness from amon'gst the Sub
Divisional Officers, Assistant Engincers and Assistant Diveclors possessing
Degree in Bi/i3.Sc Iinginccringf C?vil & Mcshanical) from a recognized
University, with at least five.ycars s;:rvi,cc as such, and who had passed the
plrol'éssioﬁal or Revenue lixamination undey the prescribed rules. ‘The

Standing Scrvice Rules Commiftec in its meeting held on 29.04.2021,

recommended amendment in the existing rules as {ollows:




i 80% by promotzou, on the basis o j sed:bm!v-cum-f tness
Jrom amongst the Sub Divisional Of_ﬁcef Sy A.s.sl.slrmf Engmeer.s
and  Assistunt  Directors posse: s‘smg I)Lgree in B 1 /B.Sc
Engineering (Civil or Mec/mmwl) jmm a recogmzerl Umvers:ty
with at least five years service as. such, and- have pussed the
pi ({/e.s sional or Revenue Examination under the pu.scn/;e(/ ru/e.s.
ii. 12% by promotion, on the basis of .semorz(y-cum-jtme.s‘.s' .
from amongst the Sub Divisional Officers, Assistant Engmeers S
and Assistant Directors possessing Depree in B.Tech (Hon.s) Srom '
a recognized University, with at least five pears service as such,
and have passed the professional or Revenue Examination under
the prescribed rules.
iii. 08% by promotion, ¢n the basis of seniority-cum-fitness
Jrom amongst the Sub-Divisicnal Officers, Assistant Enginéers
and  Assistunt  Directors possessing  Diploma of Associate
Engineering from a recognized Beard, with at least five years
service ay such, and have passed the professienal or Kevenue

ixamination under the prescribed rules.” gecd®

08.  The above amendment was approved by the Provincial Government
and notified in the official gazetic on 24.08.202:. Againsi that amendment,

the appeliants preferred departmental appeals with the prayer for setting aside

t

the notification and when those were not honoured they filed these service

appcals. ' SRR o

09.  Thereis no dispute on thc fact hél,'scu,%ng criicria for appointment and

promotion. for the provincia.] civi} scyvams s tnv domain oi thc, Pr nvmcml

‘ 4 . T R - SR
Government. Similarly the quotas allocated o different categories of ofhc,ms

-

and officials and their qualification, 1 make them cligible for such

. . . - . Ly e . . o, ! - ot
appoiniments and promotions, is also the domain of provingia! government,

RS




" e prolessional engineering post and a person holding that post has to-look into

. such mauérs which are related to the p}‘ofcssi()na{l cnig,'incering work and thosc
having. prolessional qualification. of 131i/B.Sc Ci‘wil/Mcchaﬁiéal Iingineering
qualify and that no B.Tech ar Diploma [boldcr is suitable for that position.
While presenting, this argument, the Icz‘xmcd- counsel. for the appellant has tried

‘
to gain strength from the Pakistan Engineering Council Act 1976 which has
clearly delined the terms “profcss@pal engincering worlj,”_, A“t'c'gis?tct?'cd
cngineer”, “accredited engineering qualification”, “engineering institution”
“and 50 on..By rcferring té PIiC, one must not forget that it is meant to regulétc
the engineering bro[’cssion and .me_iintaiﬁ realistic and internationally relevant
standards ol prolcssional comipetence and cthics of engincers, license them
and professionally promote and uphold the standards. As far as dctcrminihg

the academic and proicssional qualification of an engincer, who is a civil

- servant also, and his promotion from onc grade to the next is concerned, it i3

the solc prerogalive of the provincial government. gt o

10.  Appellants have not only relied on the judgment reported as 2018

SCMR. 2098 titled “Maula Bux Shaikh' and others versus Chiol Minister

“O”. The learned counsel for the respondents and learned District Altorney
also relied on the same. The august Supreme Court of Pakistan, while hearing
CP No. 78- K ol 2015 filed against the judgment passed by Sindh Service

Iribunal Karachi, dismissing the appeals of petitioners, has also dismissec the

s e PPWRIE , - - s ) . . .
Civil Petition and refused the lcave by discussing in detai every aspeet of the

matter, which is quite similar to thece ammete | y :
atter, which is quite similar 1o these appeals, in the following rmainer:-
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. M19 On examination of above case Imu we note tlw! nawhere in

the jutlgmems, the government power to pr escribe Jor qual:f can(m
and other conditions df service for promo!:on 10 a post has been
assailed nor the judgments have put any sort of embargo on the
government in prescribing the qualification and other conditions of
service for a post for the p’ur))ose of promotion. Having said this,
the ja(I"meuls as discussed above, lmvc rather focu.sed on the
guvernment power in this regard to he un/el!el ed to the e,xfem that
it is not in derogation of any law or provisions of the C_'(m.s'zitzmon.

20 l'mr/m' the main prmup/e that is deduct:ble Sfrom the

“above judgment.s of this Court iy that it is the domain of the

Government to decide whether a particular academic qual{fication.
of « civil servant/employee is sufficient for promotion from ore
grade to another higher grade and whereas it is in the domain of
the Pakistun Engineering Council to decide whether a particular
academic qualification can be equated with another acadentic
qualification  but it has no power to say that the civil
.s'erv(mm/euipioye o holding  paviicilar  academic  qualificationt

cannot be promoted from a particular g; ‘wde to a higher grade.

Thus on the basis of above pronouncements of this Court, it is

clear mar the notification dated §9.03.2614 cunnsi bc« validly or
ju.sﬂ_/mbl p chullenged on the g"';msf! that- it 'mp'nge» or infringes
upon any of the provisions of PEC Act, 1976 and thus would be
ultra vires. No such finding can justifiaily be recorded in that ay it
has been ldid down quite empathetically that the ?go vernment
exercises its own power under the domuain of law with regard to
promotion of civil servants/employees under Sindh Civil Servants

Acty, 1973 and Rules made thercunder while PIEC Act dues not

overreach or put an embargo upon the government in the matter of

prescribing of qualification and other condifions of service ¢ of civil
servants/employees for their prometion 1 highes grade, Ye: agein,

we note that although the vires of sosificuties dared 19052014 has

DS been challeaged but voe observe Higi-iily ver‘y = ﬁ("m. 26 Kids beas
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issued under sub-rule (2} of }éu{e 3 of Sindh Civil Servants
(Appointment, Promotion and Trunsfer) Rdles, 1974, which :;ules
have been made under section 26 of Sindh Civil | Servants Act,
1973. Neither rule 3(2) of the said rules nor section 26 of the Act,
1973 have been challenged nov their vires called i;z question before -

) . ‘
us. Thus from this also it is quite apparent that the p?titi();:gg" does
not challenge the government power for presc_ribinngbliﬁca(ion
and conditions of service of ci;'ril. sef';v‘a'nt_.s“/c;mployfe_e.'sj jbt’ t{;eii'

promotion to higher grade. In any cuse, we naie that the provisions

‘of PEC Act nor the rules and regulations ‘made under it will

operate as bar on government to prescribe for qualification and
u

other conditions of service of civil servanis/employees  for

promotion to higher grade.

21, The PEC Act as its preamble itself shows so also reading of

the whole Act shows that it essentially deals with regulations of -

engineering profession in it, inter alia, it prescribes for
qualification of professional engineers, maintenance of register of

professional engincers and accrediting of eagineering universities

. 1)
. eack\0 ots
ele and not as s l'agulu.t()r of emp/oyment be that be ()f g()verlriizelzg‘?‘:',-m\)e‘??‘m
[

service on in the private service. The reasons Jor it could be found
that all sort of engineering work could not be and may not he a
professional  engineering  work for performance of which
prafessional engineers are required. For example, technician,
mechanic, drafisman, foreman, supe)‘w’.w)r and overseer etc at best
could be a skilled Workinan who may work independently or under
the supervision of professional engineer and ﬁ)!‘ such technician,
mechanic, drafisman, foreman, supervisor cnd overseer, the
employer may not require holding of ;_)!"?ers.s‘ionaf engineering
degree. [Towever, if ilte pesson is reguired to perforss any of
professional engineering work s dofined wader the PEC ;‘Eé:f, the
provisiony of this Act will come int; (.;pem{i.zm Jor enjsdﬁng as the
wark of professional engineer can and only be performed by

professional engineer as recognized by PEC Act. The professional

)

4
3
‘3




B g0

engmeef ing work has been clear] y (lefmed uritler section 2(; \xv) of

the PEC Act which has already I)een rcproduced above (md Iay.s

down in au//:c:eut details the worl(s‘ wluclz ure note(l to be as
1,y

professional engineering works aml_ such works as mandatorily

required by the PEC Act to be performed by u professional

engineer possessing accredited  engineering - qualification from
accredited engineering institutions in Pakistun and abroad with

experience and passing of test of the Council and no other person

is allowed to perform professional engineering works be that be a -

diploma holder or B.Tech. degree holder. This aspect of the matter
has been substantially addressed by the PEC Act itself when

making provision of section 27(5A4) rhat “no person shall unless

registered as a registered engineer or professiosal engineer, hold

any post in an engineering ovganization where he has to perform
professional enéineering WOF. .”j Thuy pro_/’cle.s'.s'io..tzal engineering
work can only be peiformed by u person who is registered as
registered .eng-ineer or pr(y‘ézissianal engineer -and both registered
engineer and professions! enginzer in termns of the PEC Act are by
law required to possess accre 'dited eagineering qualification as
prescribed by the PEC Act from acu‘edlied engineering institution

22.  We may further observe that .s‘eclion 27 of the PEC Act
provides for penadty for a person who under f{l/t es ainy pr(y’cs.sl(m(al

engineering work if his name is noi borne on the Register but it

‘also makes the employer who cwploys for any professional

engineering work any person whoese vame is not, for the fime
being, borne on the Register te perforin professional engineering
work, shall l'l:Iso be liable for penalty a5 pmswiimd in the PEC Act
itself. Thus both civil servant/employee and theiy employe} would
be linble to penally as provided under section 27 if they undertuke
or allow a person to undertuke professional engineering work
whose naime is not berne on register under PIEC Act.

23. The net result of above discussion is that this petition juils.

It is dismissed and leave refisscd, hizwever with note of caution that
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: . . govermment shall not allow or permit an 1y per.son m petform
professional engineering work as defined in the PEC Act wlzo does

not  passess .accredited enginéering qualification.. ﬁ~0m- the -
accredited engineering institution and his name is not registered

as a registered engineer or professional (;l?gilt(;el‘ under the PEC

Act.” | |

11.  Another pomt ldlSCd by 1hc ]Cdl ned wuns(.l for the appc]lam was

tc;,cudj ng {he compos:tlon of Standmg, 501 vice Rulcs Commlucca He referred

to a notification dated 29 January 2005, according to which Lhc composiiion

oS of SSRC was as follows:-
1. Administrative Sceretary concerned Chairman
2. Additional Sccretary (Regulation),li&A Lepil, Member
3. Additional Scerctary (Regulation), Finance Depll. Member
4. Additional Sceretary, Law Department Mcmber
Sec?“’:g:'fﬁ -
5. Head of the attached Department concerned Member g
6. Deputy Sceretary (Admn) of the Department Mcmber/Secretary
concerned.

12. It was clarificd that at a later stage, thé Additionai Secretary, Law

Department was deleted from the Commitlee. BBased on the record, the

| . learned counsel for L]llc appcllant'raiécd'-anﬂubscrvalicn that the minutes of the

meeting of SSRC held for aménding the impugﬁcd service rules, were signed

by the Deputy Sccretary, Establishment Department  and Scction Officer,

Vinance  Department instead  of - Additional Sceretaries  of  those two

departments. M(ncm'/c the Deputy Sccectary of Irrigation Department, who

was a member-cum-Sceretary of the Commitee, did nou sign the minutes.

Copy of minulcs p:rovidpd with the appeal indicate that Lie Addil‘iq‘nal

i7" “Beeretary of h-ug,duon Department was insttendance during the meeting as
» 4, /'ﬁ
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member-cum-seerclary of the Commiltee. As [ar as the representative *of —z
Establishment Department is concerned, a letter of clari lication was produced

by the learned counsel for privale respondents, ‘which was issued to the

appellant answering his querics ‘under the R'l'T Act, according to which the

!
i

Deputy Scerctary, Mr. Muhammad Y'usé-lf, who -attended the meeting, was :

holding the charge of Additional Secrctary also. 'l"ﬁ'i‘s"lcavcs only the Finance

Department from where reprcséntati‘od wés; 'not-.;gcg:ordihé .to;.',it’ﬁe ‘notified
composition; this alone will not be a sole ground for declaring lhc impugncd
rulcs as invalid because majority of the members of the SSRC had attelldcd
and dccidcd the matier before them. Morcover, if the govcrnmcl'n, which was
the approving authority of Scrvice Rules, had no objection on the
representation viz-a-viz the noliﬁed composition of the committee on. that
pariicuiar day, then this ‘{ribunal docs not find any objection on .

[3. In view of the above discussior, both the service appeals are dismissed

with cost. Copy of this judgment be placed in the [ile of connected appceal.

Consign.

¢
14, Pronounced in opén court in Peshawar and gives under our hap

seal of the Tribunal on this 13" day of July, 2023. .
N\ o
M (R
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1A PG | (KALIM ARSHAD KHAN) |

(FAREE

Member(is) ' : Chairman |
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GOVERNMENT OF KHYBER PAKHTUNKHWA
. iRRIGATION DEPARTMENT
{Establishment Section)

: . Dated Peshawar, the 13t March, 2023
No.SO(E)/IRR/1-73/2006/PF:  The Competent Authority (Secretary Irrigation)
~in terms of provision of Rule-20 of the Khyber Pakhtunkhwa Civil Servant Revised
| I Leave Ruies 1981 and instructions there-under issued from time to time, sanction
is hereby accorded for encashment of 365 days in lieu of Leave Preparatory to
Retirement (LPR) in respect of Mr. Alam Zeb, Sub Divisional Officer (BS-17).

‘am meaa -

2. In pursuance of sub-'section (2) of section 13(A)(1) of the Khybér
, Pakhtunkhwa Civil Servants Act, 1973 (Khyber Pakhtunkhwa Act No. XVIII of
il 1973), read with sub-section (3) thereof; Mr. Alam Zeb, Sub Divisional Officer
| (BS-17), Irrigation Department, shall stand retired from Government Service with
effect from 13.04.2023 (A.N) on attaining sixtieth (60t) year of age, as his date of
birth is 14.04.1963.

! )
i

Secretary to Govt.-of Khyber Pakhtunkhwa

Irrigation Department
Endst. No. & date even.

S 2

Copy forwarded to: -

. 1. The Acccuntant General, Khyber Pakhtunkhwa, Peshawar.
«2. The Chief Engineers (Nortﬁ) Irrigation Department, Peshawar w/r to
" the letter No. 866/North/A-11/1-E(ii) dated 28.02;2023.
3.- Officer Concerned. . |
4, PS to Secretary Irrigation Department, Peshawar.
,S. PA to Deputy Secretary (Admn), Irrigation Department.

6. Personal file of the officer.

Wm Master File.
. { - y
T s actiON '
pect

{(Magsdod Khan) S
% b Section 'Officer (Estt:)
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) o - POWER OF ATTORNEY

I, Secretary to Govt. of Khyber Pakhtunkhwa Irrigétion Department do hereby authorize

Mr. Roz Amin, Superintendent (Litigation  Section), Irrigation Department to file

comments and make statement before the Khyber Pakhtunkhwa Service Tribunal,

Peshawar in Service Appeal No. 2482/2023 filed by Alamzeb Khan VS Government of
“w_ . - Khyber Pakhtt{nkhwa through Chief Secretary & others.

(MUHAMMAD TAHIR ORAKZAI) (SHAHIP ULLAH)

Secretary to Govt. of Khyber Pakhtunkhwa, - Secretary to Govt. of Khyber Pakhtunkhwa,

, ] . Irrigation Department Establishment Department
” - Respondent No. 3 . Respondent No. 4
/
- Ve / 7
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