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~ The implementation petition of Mr.-Muhammad
Saleem submitted today by Roeeda Khan Advocate. It is
fixed for implementation report before Single Bench at

Peshawar on ' ] . Original file be

requisitioned. AAG has noted the néxt date. Parcha Peshi
is given to the counsel for the petitioner.
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'Eﬁem ation for :mplantallon of Judgment m appeal no 1227/2021

jrec ived to- day i.e on 05.01.2024 s mcomplete on the followmg score WhICh is

i
4

returded to the counsel for the applicant for completion and resubmission within

15 days.

(opy of letter under which the service of the appellant was left at dfsposal of
0.C concerned mentioned in the memo of petition is not attached with the
petition be' placed on it.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR.

-

Execution Petition No. S [ /202:{1

In

In Service Appeal: 1227/2020
Decided on 14.01.2022

Muhammad Saleem (Naib Qasid) BHO Manséhrd

................. Appellant/Petitioner

VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary -
Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

....................... Respondents
Index w B
S.No. | Description of documents | Annexure | Pages
1. Copy of petition _
_ =Y
2 Affidavit —
3. Address of the parties ‘ L
4. Copy of notification dated A .7‘# 7
25.06.2019 3 '
5. Copy of letter dated B /O
.1 19.07.2019 L A
6. Copy of Service Tribunal C
Judgment dated 14.01.2022 1~2
7 Copy of Representation
Through
Advocate High Court

Peshawar
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BEFORE THE KHYBER PAKHTUNKHWASERVICE
TRIBUNAL, PESHAWAR.

wige Tribunal

In : Diary NO.LQg‘Z—__g

In Service Appeal: 1227/2020 . oS- -2l
Decided on 14.01.2022 - S

Execution Petition No. O J /20211Khybor Pakhtukhwa

Muhammad Saleem (Naib Qa51d) BHO Mansehra

................. Appellant/Petltloner

VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
- Department at Civil Secretariat Peshawar.

4, The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

et et Respondents
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EXECUTION PETITION TO GIVE EFFECT AND
IMPLEMENT JUDGMENT OF THIS HONOURABLE
TRIBUNAL _DATED _ 14.01.2022 UPON _ THE
EXECUTION PETITIONER IN LETTER AND SPIRIT.

ooooooooooooooooo
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That the appellant/Petitioner has been appointed with respondent
department as a Naib Qasid since long time.

Respectfully Sheweth:

That along with the petitioner a total number of 117 employees
as appointed by erstwhile FATA Secretariat were declare as
surplus and placed in surplus pool of establishment and
Administrative Department vide order dated 25.06.2019, and for
their further adjustment/placement w.e.f 01.07.2019 by virtue of
which the Civil Servants were adjusted in the surplus pool of
Establishment Department and Administration Department.

(Copy of notification dated 25.06.2019 is attached as Annexure-
A).

That the government of Khyber Pakhtunkhwa, Establishment
and Administration Department (Establishment Wing) through
Section Officer (E-III) issued a letter dated 19.07.2019 to Deputy
Commissioner, Khyber for adjustment of surplus staff of
erstwhile FATA Secretariat and the service of the petitioner were
placed for further adjustment against the vacant post of Naib

Qasid as per surplus pools policy. (Copy of letter dated
19.07.2019 is attached as Annexure-B).

That the appeal was filed in this regard, before the Honourable

Service Tribunal and the same was heard on 14.01.2022 which
was accepted, and subsequently, the impugned notification dated
25.06.2019 was set aside, and directions were given to
respondent Departments to adjust the appellant to their
respective departments. (Copy of Service Tribunal of Judgment
dated 14.01.2022 is attached as Annexure-C).

That along with the aforementioned directions the Honourable
Service Tribunal rendered that upon adjustment to their
respective department, the appellants would be entitled all
consequential benefits. Moreover, that the issue of
seniority/promotion would be dealt accordance with the
provisions contained in Civil Servants (appointment promotion
and Transfer) Rules, 1989, and in the view of the above ratio as
contained in the judgment titled Tikka Khan & other vs Syed
Muzafar Hussain Shah & others (2018 SCMR 332) the seniority
would be determined accordingly.

That the Honourable Tribunal rendered its judgment dated
14.01.2022 but the respondent did not implement the judgment
dated 14.01.2022 of this Honourable Tribunal..
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That the judgment dated 14.01.2022 rendered by the Honourable
Service Tribunal is also applicable on those civil servants who
were not a part of the said appeal, because judgments of the
Honourable Service should be treated as judgments in rem,

and not in personam. Reference can be given to the relevant

portion of judgement cited 2023 SCMR 8 produced herein
below.

“The learned Additional A.G KPK argued that, in the order of

- the KPK Service Tribunal passed in appeals Nos. 1452/2019 and

248/2020, reliance was placed on the order passed by the
Learned Peshawar High Court in Writ Petition No. 3162/-
P/2019, which was simply dismissed with the observations that
the writ petition was not maintainable under Article 212 of the
Constitution, hence the reference was immaterial. In this regard,

- we are of the firm view that if a learned Tribunal decides any

question of law by dint of its judgment, the said judgment is
always treated as bring in rem, and not in personam, if in two
judgments delivered in the service appeals the reference of the
Peshawar High Court judgment has been cited, it does not act to
washout the effect of the judgements rendered in the other
service appeal which have the effect of a judgment in rem. In the
case of Hameed Akhtar Niazi vs The Secretary Establishment
Division, Government of Pakistan and others, (1996 SCMR
1185) this Court, while remanding the case to the Tribunal
clearly observed that if the Tribunal or this Court decides a point
of law relating to the terms of service of a civil servant which
covers not only the case of the civil servant who litigated  was
litigated, but also of other civil servants, who may have not taken
any legal proceedings, in such a case, the dictates of justice and
rules of good governance demand that the benefit of the above
judgement be extended good governance demand that the benefit
of the above judgment be extended to other civil servants, who
may not be parties to the above litigation, instead of compelling
them to approach the Tribunal or any other legal forum.

That relying upon the judgment of the Honourable Supreme
Court, the execution petitioner would also be subject to the

~ judgment dated 14.07.2021 rendered by the Honourable Tribunal

Service Tribunal, since the above mentioned judgment of the
Supreme Court would be applicable on all Courts sub-ordinate
to it. Reference can be given Article 189 of the Constitution of
Pakistan 1973, for easy reference produced herein below.
“Decision of Supreme Court binding on other courts,

189 Any decision of the Supreme Court shall, to the extent, that
it decides a question of law or is based, upon or enunciates of
law, be binding on all other court of P:kistan. -
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12.That the judgment of the Honourable Service Tribunal cited
2023 SMCR 8, whereby, the essence of Article 212 of the
Constitution of Pakistan 1973, was fulfilled, by observing that
any question in law decided by Service Tribunal shall be treated
as Judgment in rem, and not in personam. In order to give
force to the judgment of the Supreme Court, the Execution
petitioner may also be subjected to the judgment rendered
by this Honourable Service Tribunal. Reference can be given

to Article 190 of the Constitution of Pakistan 1973 for easy
reference produce herein below

“Action in aid of Supreme Court”.

190. All executive and judicial authorities throughout Pakistan
shall act in aid of the Supreme Court.

13. That keeping in view the above facts the petitioner filed a
departmental appeal dated on 26.09.2023 for adjustment in civil
Secretariat as per service Tribunal dated 14.01.2022 but to no
avail. (Copy of Representation is attached as Annexure-D).

14.That the execution petitioner now approaches this Honourable
Tribunal for directions to implement the judgment dated
14.01.2021 in the larger interest of justice and fair play.

Prayer

It is therefore most humbly prayed that on acceptance
of this executing petition, may it please this Honourable Tribunal
to do so kindly direct the implementation of judgment dated
14.01.2022 in Service Appeal No. 1227/2022 Titled Hanif Ur
Rehman Vs Government of Khyber Pakhtunkhwa through
Chief Secretary on the Execution petitioner,

Any other relief that this Honourable Tribunal may deem
appropriate in the circumstances of the case may also be

granted.
Pjtx;ner

Through
Rooeda Khan
Advocate High Court

Peshawar



BEFORE THE KHYBER PAKHTUNKHWASERVICE
TRIBUNAL, PESHAWAR.

Execution Petition No. /2023
: S | .
In Service Appeal: 1227/2020

Decided on 14.01.2022

Muhammad Saleem (Naib Qasid) BHO Mansehra

................. Appellant/Petitioner
VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

e Respondents

AFFIDAVIT

I, Muhammad Saleem (Naib Qasid) BHO Mansehra do
here by solemnly affirm and declare on oath that all the
contents of the above petition are true and correct to the best
of my knowledge and belief and nothing has been misstated

or concealed from this Hon' able Tribunal.

DEP
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.

Execution Petition No. , /2023

In
In Service Appeal: 1227/2020
Decided on 14.01.2022

Muhammad Saleem (Naib Qasid) BHO Mansehra

VERSUS
Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar & others

ADDRESS OF PARTIES

Muhammad Saleem (Naib Qasid) BHO Mansehra
 PETITIONER
VERSUS
1. Govt of Khyber Pakhtunkhwa through Chief'Secretary‘
Civil Secretariat Peshawar.
2. The Govt .of through Secretary Establishment,

Establishment and Admlnlstratlon Department Civil
- Secretariat Peshawar.

3. The Govt of through Secretary Fmance Finance
Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

RESPONDENTS

"A[jp%A.

Through

Rooeda Kha“;n
Advocate High Court
- Peshawar
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: ESTABLISHN[ENT& ADMN: DEPARTMENT

(REGULATION WING) -
Dated Pcshawar the 25% June, 2019 .

NOTIFICATION

“No. SO (O&M)E&AD/3-18/2019; in pursuance of integration and merger of erstwhile
'FATA with Khyber Pakhtunkhwa, Authority is pleased to’ declare the following 117 .
ernployees appointed the erstwhile FATA Secretariat as “surplus” and please them in the

Surplus Pool of Establishment and Admmlstratlon Departmcnt for their further _‘ :
' adjustment/placementwef 0l. 07 2019.

| S.No | Name of employees Desxgnatmn '_ BPS (Personal

1. | Ashiq Hussain’  Assistant © | 16

-+ 2. | Hanif Ur Rehman. - Assistant 16

3. | Shaukat Khan | Assistant |16 .
-4, | Zahid Khan Assistant 16 .

- .5. | Qaiser Khan | Assistant 16

- 6. | Shahid Ali Shah Computer . | 16

o | Operator -

- 7. | Farooq Khan Computer- ~ | 16
T Operator .| =

8. | Tauseef Igbal - ‘Computer 16

N Operator '

- 9. | Waseem - Computer 16
ol Operator g
10. | Altaf Hussaiu | Computer - |16

0 Operator :

11, ) Amir Ali - Computer 16

S Operator e

. 12.| Rabia Nawaz Computer - |16.-

o : ‘| Operator B

. 13.| Kamran Computer 16

. DR Operator . -
14. | Hafiz Muhammad Amjad- | Computer 16
‘ L - " |Operator 1.

... 15. | Fazl-ur-Rehman Computer . - |16
- : o | Operator
16..| Rajab Ali Khan Head = |13

' L _ | Draftsman
. |__17. | Bakhtiar Khan | Sub Enigneer | 11
. 18. | Hakeem-ud-din Draftsman 11
19. | Naseer Khan Store Keeper 7
20. | Inam Ullah Driver- 5.

- 21. | Hazrat Gul - Driver 5
22. | Said Ayaz | Driver 5
23..] Abdul Qadir - Driver 5

~ 24| Sharbat Khan Driver 15

" 25.{Igbal Shah Driver S5
26. | Muhammad Ali . Driver {5
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Better Copy
27 | Khan Muhammad | Driver - 5
28. | Waheed Shah Driver 5
29. | Mastan Shah Driver 5
30." | Mubashir Alam Driver 5 .
31. | Yousaf Hussain Driver 5
32. | Thsan Ullah “{ Driver 5
33. |Daud Shah Driver 5
34. | Qismat Wali Driver - 5
135, . | Alam Zeb B Driver 5
136. ' | Shafqat Ullah- Driver 5
37. | Qismat Ullah Driver’ 5
38. | WaliKhan . . Tracer | =~ 5
39. | Muhammad Zahir Shah - Tracer 5
40. | Niaz Akhtar * . - Driver 4
41. | Mena Jan .| Driverr 5
42. | Zaki Shah Naib Qasid 3
43, | Sabir Shah , Naib Qasid . 12
44. | Muhammad Hussain | Naib Qasid - 2
145. | Zubair Shah Naib Qasid .. 2
46.. | Muhammad Sharif Naib Qasid 2
147 | Dost Ali Naib-Qasid 2
'48. | Nishat Khan - | Naib Qasid 2
49. | Wadan Shah " | Naib Qasid 2
50.. | Inam Ullah .| Naib Qasid - 2
51. .| Magsood Jan Naib Qasid . - 2
52. | Zeeshan- Naib Qasid 2
53. | Arshid Khan Naib Qasid 2
54. | Ikhlaq Khan Naib Qasid .~~ . |2
55. | Safdar Ali Shah .| Naib Qasid -~ * 2
'56. | Kifayat Ullah Naib Qasid 2
'57.. .| Hidayat Ullah - Naib Qasid 2
58. | Khalid Khan Naib Qasid . 2
59. | Shabir Khan Naib Qasid 2
60. | Saeed Gul Naib Qasid 2
61.- | Zahid Ullah Naib Qasid 2
-1 62. | Farhad Gul Naib Qasid 2
-1 63. | Hameed Khan Naib Qasid 2
64 | Rashid Khan . Naib Qasid . 2
65:" | Dost Muhammad Naib. Qasid |2
166, | Sajid Ullah - Naib Qasid 2
{ 67. | .Iftikhar udd din Naib Qasid - 2
| 68. | Altaf Ur Rehman Chowkider 2
69 | Muhammad Amir Chowker - 2
70. | Yasar Arafat Chowkider 2
-71. | Zamrud Khsn Chowkider 2
72. | Kimya Gul | Chowkider 2
73. | Aziz Ullah Chowkider 2
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74. Zain Ullah | Chowkider 2
L5, . | Safiullah Chowkider 2
S 76, | Inayat Ullah Chowkider 2
77 Muhammad Abid Chowkider 2
; 78. Daud Khan 'AC cleaner |2
. ' Muhammad saleem |.AC/Cleaner . 2
| /%0; | Fazale Hal " [ Mali 12
S {8 Alamzeb Mali - 12
182, Nehad Badshah Mali 2
3. Niaz Ali { Cook 2
84. Muhammad Arshid | Cook = . 2
85. Roohullah Khadim Mosque 2
86. |LalJan Regulation Beldar |2
87. Muhammad Arshid | Sweeper 2
88. Ramish Sweeper - . 2
-1 89, Karan . | Sweeper 2
90. Majid Anwar | Sweeper 12
191, Shumail | Sweeper 2
192, -| Ruhid Maseeh Sweeper 2
93, Naeem Munir - Sweeper 2
94, Pardecp Singh Sweeper 2
95. Mukesh | Sweeper 2
96, - Muhammad Naveed | Sweeper 2
97. - Daia Ram Sweeper 2
198, IMuhammad Nisar . | Sweeper 2
99, Said Anwar Naib Qasid 2
L1000 Haséeb Zeb | Maib Qasid 2
- 1101, Abid Naib Qasid * 2
1102: Wakeel Khan Naib Qasid 2
103. - | Muhammad Am;ad Naib Qasid- 2
L Ayaz -
104, Samiullah’ ‘NaibQasid - 2
105. Habib-ur-rehman | Naib Qasid . 2
106. | Muhammad Shoaib | Naib Qasid - 2
107, tawar Khan | Naib Qasid. - 2
108. | Jotisbahullah: . Naib Qasid " 2
1109, | Wiuhammad Tanvir | Naib Qasid’ 2
110, | %7agas Khurshid - | Naib Qasic™ - 12
111 11/4uhammad Zahlr Naib Qasid 2
- Shah , o 1
112 -Javed Khan Naib Qasid 2
| 113. | Noor Nabia Bera . 2
114. Amjad Khan Mali - 2
| 115. | Jawad Khan Mali 5 2
116. Inam Ullah Haq | Chowkider 12
117. | Siraj-ud-din Chowkidei'. S

-

g 1

< . s o/

2.In order to ensure proper and expeditions adJustment /aosorptxon of the above mentloned-

surplus staff Deputy Secretary (Estabhsnment), Establishment. Depa rtment has
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. been declared as foeul person in properly momtor the whole process of
. adj ustment/placement of the surplus staff.

Consequent upon above’ all the above surplus staff alongwith their orlgmal

~ record of service are directed to- report to the Deputy Secretary (Estabhshment) ,
bstabhshment Department for further necessary action.

CHIEF SECRETARY K
GOVT OF KHYBER PAKHTUNKHWA

'Endst No &even date

' Copy to:-.

R RN

Addrtronal Chief Secretary P&D department R
Additional Chief Secretary? Merged Areas Secretarlat
Senior Member Board of Revenue, :

Principal Secretary to'Governor, Khyber Pakhtunkhwa
Principal Secretary to.Chief Mnnster Khyber Pakhtunkhwa

- All Administrative Secretaries, Khyber Pakhtunkhwa.
" The Accountant General, Khyber Pakhtunkhwa.

Secretary (Al&C) Merged Areas Secretanat

Additional Secretary(Al&C) Merged Areas Secretanat w1th the request t0‘

- hand over the relevant record of the above staff to the Establishment

Department for. further necessary action and takmg up the case with the
'Finance Department wrth regard to Fmancral 1mphcat10ns of the staff w.e. f

- .01.07.2019. .
'10.All Divisional Commissioner in Khyber Pakhtunkhwa
11.All Deputy Commissioner in Khyber. Pakhtunkhwa o
- 12.Director General information, Khyber Pakhtunkhwa
. "13.PS to Chief Secretary; Khyber Pakhtunkhwa. =~ -
14. Deputy Secretary (Estabhshment), Establishment Department for necessary

' actron

- 15.Section Officer (E-I), Estabhshment Department
'16.Section Officer (E-III) Establishment Department for necessary action.
17.Section Officer (E-IIT) Estabhshment Department. '
~ -18.PS to Secretary Establishment Department.

19:PS to Special Secretary (Regulation), Estabhshment Department

- 20.PSto Specral Secretary (Estabhshment) Estabhshment Department o

- '(GAUHAR ALI)
SECTION OFFICER (O&M)




gl Yy GOVERNMENT OF KHYBER PAKHTUNKHWA
‘%l TR ' ESTABLISHMENT & ADMINISTRATION
G : DEPARTMENT

B V (ESTABLISHMENT WING)

~No. SOE-IIT (E&AD)1-3/2019/Erstwhile FATA
Dated Peshawar the Juiy 19, 2019

The Deputy Commussioner,
Mansehra.

Subject:- ADJUSTMENT OF SURPLUS STAFF OF ERSTWHILE FATA
SECRETARIAT. " '

Dear Sir, .
I am directed to refer to the subject noted above and to state that 117
employees of different categories from BP5-01 to BPS-16 of Erstwhile FATA Secretariat
are declared as. surplus and notified vide Establishment Department Notification
N0.SO(O&M)/E&AD/3-18/2019 dated 25-06-2019 (copy enclosed). As per Surplus Pool
pPolicy notification dated 14-06-2007(copy enclosed), services of the following
J ‘Employees of Erstwhile FATA Secretpriat having domicile of District Mansehra are
placed at your disposal for furttier adjustment w.e.f 01-07-2019:- .
S.No. |,Name ' Designation with BS
/1. lMusammad Saleem I AC Cleaner/N/Qasid-(BRS:02)*
/ 2. | Murammad Arshad Cook (BPS-02)
3 Muharmmad Tanveer | Naib Qasid (BPS-01)

It i, therefore, requested that the above mentioned Surplus Pool Staff
may be adjusted in your District as per Surplus Poo! Policy.

Yours faithfully

2N '
man Ali Khan) /f7/7 / é/’ .
SECTION OFFICER (E-II1)

Endst.of even No.& date ‘ ;

Copy forwarded to:- : '

1. The Secretary to Govt. of Khyoer Pakhtunkhwa Finance Departmerit. - '
The District Accounts Officer, Mansehra. . - : :
The Section Officer (O&M), Establishment Department. ;
The Section Officer (Admn/Budget & Dev:) EBA Department. |
P.S to Secretary (Estt.), Estatlishment Department.

P.S to Special Secretary (Estt-), Establishment Department.

. P.A to Deputy Secretary (Estt.), Establishiment Deparmment.

Officials concerned with the direction to report to Deputy Commissioner, Mansehra.
Master file. : ’

Q@muyo Wi

$
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GOVERNMENT OF KHYBER PAKHTUNKHWA'
. ESTABLISHMENT & ADMINISTRATION
DEPARTMENT
(ESTABLISHMENT WING) .
* No. SOE-III (E&AD)1- 3/2019/Erstwhile FATA
Dated Peshawar the July.19, 2019

To-.
: “The Deputy Commussroner
EANR ' ' '-Khyber .

. Subject:- ADJUSTMENT OF SURPLUS STAFF OF ERSTWHILE FATA
N SECRETARIAT
Dear Sir, .

| I .am directed to refer to the subject noted above and to state that 117

o _empioyees of different categories from BPS-Q1 to BPS-16 of Erstwhile FATA Secretariat .
. are declared as surplus and notified vide .Establishment Department Nofification

- No.SO(O&M)/ERAD/3-18/2019 dated 25- 06-2019 (copy enclosed). As per Surplus Pool
Policy  notification dated 14-06- 2007(c0py enclosed), services of the following
Employees of Erstwhile FATA Secretariat having- domicile of District Khyber are piaced'
at your d!sposal for further adjustment w.e.f 01- 07 2019:-

S.No. | Name Desxgnatlon wuth BS
- 1.. | Bakhtiar Khan' * | Sub Engineer (BPS-11)
2. Naseem Khan " i Storekeeper (BPS-07).
3. | SharbatKhan Driver (BPS-05)
 4.. | Igbal Shah .| Driver (BPS-05)
1, 5. | Mastan Shah - Driver (BPS-05)
/( 6 Alam Zeb - Driver (BPS-05)-
. 7 Shafqatullah Driver (BPS-05)
' 8. | Sabir Shah Naib Qasid (BPS-02)
- 9, Zubair Shah " | Naib Qasid (BPS-02)
10. | Muhamimad Sharif Naib Qasid (BPS-02)
11. | Ikhlag Khan ' - Naib Qasid (BPS-02)
12. -| Hameed Khan .| Naib Qasid (BPS-02)-
13. | Sajidullah , Naib Qasid (BPS-02)
14. | Yasar Arafat Chowkidar (BPS-02)
15, | Zamrud Khan Chowkidar-(BPS-02)
. 16, | Kimya Gul Chowekidar (BPS-02)
17. | Inayaullah . | .Chowkidar (BPS-02)
18. | Alamzeb . Mali (BPS-02)
19. | LalJan ) Regulation Beldar (BPS-02)
20. | Siraj-ud-din Chowkldar (BPS 01)

“1t s, therefore requested that the above ment;oned Surplus Pool Staff :
may be ad]usted in your Dlstrlct as per Surplus Pool Pohcy

Yours faithfully |

(Zaman Ali Khan) 7 /?/ o
SECTION OFFICER (E III) L

. Cont:Page-2
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Seryice Appeal No. 1227/2020

Date of Instltutlon ' 21.09.220‘20 :
Date of Decision .. '1'4.01.2022 -

. Hamf Ur Rehman, Assustant (BPS-lﬁ), Directorate of Prosecutzon Khyber
".Pakhtunkhwa S . . L e (Appellant)

VERSUS

Government. of Khyber ‘Pakhtunkhwa through its Chnef Secretary. at Civil
Secretanat Peshawar and others A (Respondents)

'bSved Yahya Zahid Glliam Talmur Halder Khan &
Ali Gohar Durrami, -

Advocates . N L For Appeilénts;.

Muhafnmad= Adeel Butt, . L
+ Additional Advocate General - - .~ * .. Forrespondents

AHMAD SULTAN TAREEN . ... - CHAIRMAN .
ATIQ-UR-REHMAN WAZIR. . .. = MEMBER (EXECUTIVE)

. ENT . : L
| AT'IQ-UR-R‘EHMAN»WA'ZI.R MEMBER(E[‘?' This ssngle]udgment

shall dlspose of the mstant serv:ce appeai as- well - as the followmg connected

JuD

o .ser\/!ce appeais, as common_questlon of Iaw and facts pre mvplved therein:-

1. 1228/2030 titled 2ubair Shah :

2 1229/2020 ftled Faroog Khan
3. _1230/2020 tltled Muhammad Am;ud Ayaz '
4. 123172020 titled Gaiser Khan |

5, 1232/2020 titled Ashsq Hussam

6. 12332020 tied Shoukat khen - aprws
. 7. 124472020 titled Haseeb Zeb
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8 1245/2020 trl:led Muhammad Zahir Shah’

9. 11125/2020 tltled Zahid Khan

10,11126/2020 titled 'rouseertqb'a}' Pl

' 02. Bnef facts of the Case are’ that the appellant was mltlally appomted as

Assrstant (BPS 11) on contract basls ll‘l Ex FATA Secretarlat vsde order dated 01-

) 12~2004 HIS servrces were regularlzed by the order of Peshawar ngh Court vrde

Judgment dated 07- 11 2013 wsth effect from 01-07 2008 nn compltance wrth

cablnet decrsron dated 29-08-2008 Regulanzatlon of the appellant was delayed
" by the resoondents for qurte longer and in the meanwhlle |n the wake of merger

of Ex-FATA wrth the Provmce, the appellant alongwrth others were declarecl

surplus vrde order dated 25 06- 2019 Feellng aggneved the appellant alongwrth

‘others filed writ petltlon No 3704-P/2019 |n Peshawar Hrgh Court, but in the

‘..' '_& mean ﬁ(appel!ant alongwrth others were adjusted in varlous dlrectorates

fvef) H\{nce‘;e ngh Court vrde judgment dated 05 12-2019 declared the petltron as

- :nfructuous Whlch was challenged by the appe!lants in the supreme court of
Paklstan and the supreme court remanded the;r case to this Tnbunal vrde order -
dated 04 08-2020 in CP No: 881/2020 Prayers of the appellants are that the |
lmpugned order dated 25 -06-2019 rnay be set asrde and the appellants may be , '
retamed/ad]usted agalnst the secretarlat cadre borne at the strength of E
Establlshment & Adrmmstratlon Department of Crvul Secretarlat Slmalarly

o senlonty/promotron may also be gwen to the appellants smce the mceptlon of

thelr employment in the govemment departrnent wrth back beneﬁts as per -

Judgment tltled T'l(ka Khan & others Vs Syed Muzafar Hussaln Shah & others

' m Writ Petltlon No. 696/2010 dated 07 11 2013

‘ ‘_03. . L’earned counsel for the appellants has 'contend'ed thatlltfhe.' appellants Has~

not been treated in accordance wrth law, hence thelr rlghts secured under the

Constrtutson has badly .been vnolated that the lmpugned order has not been

BN}

AR b




N ' N I !

passed in accordance wrth law, therefore is not tenable and lrable to be set asude

dated 29- 08 2008 and in pursuance of }udgment of Peshawar ngh Court dated
07-11 2013 therr servrces were regularized wrth effect from 01-07- 2008 and the

appellants were placed at the strength of Admrnrstratron Department of Ex -FATA

placed rn surplus pool vrde order dated 25-06 2019 whereas servrces of srmllarly

departments in Provmcral Government that placmg the appellants in surplus pool
was not only |llegal but contrary to the surplus pool pollcy, as the appellants
never opted tod:;e placed in surplus pool as per sectxoa—S (a) of the Surplus Pool

\

\ .. {‘\‘\-}J of 2001 as amended in 2006 as well as the unwrlllngness of the appellants
. ’ -.‘\‘J-‘::A_

and untoward act of the respondents IS also evrdent from the notrf cahon dated
08-01-2019 where the erstwhrle FATA Secretanat departments and dlrectorates

«' have been shifted and - placed under the admlnlstratlve control of Khyber
Pakhtunkhwa Govemment Departments whereas the appellants were declared
surplus that billion of rupees have been granted by the Federal Government for
merged/erstwhrle FATA Secretanat departments but unfortunately despite having

. same cadre of posts at crvrl secretanat the respondents have carned out the

unjustlﬁable, |ilegal and unlawful |mpugned order dated 25-06-2019 whrch ls not

only the violation of the Apex- Court judgment but the same wnll also vrolate the

fundamental nghts of the appellants belng enshnned -in the Constrtutlon of

MR SR

Pakrstan will senously affect the promotron/senlonty of the appellants that
B drscnmlnatory approach of the respondents is evrdent from the nol:lﬁcatron dated
' .42 03-2019, whereby other ernployees of Ex—FATA were not placed ml surplu

" pool but -‘Ex-FATA Plannlng Cell of - P&D was placed and merged ;nto Provlncral

AR AT SRR e AN T F o Aor K ANA S b )

that the appellants were appornted in Ex FATA Secretarfat on contract basls vrde

order dated - 01 -12-2004 and in compllance wrth Federal Government decusron .

Secretarrat that the appellants were dlscnmmated to the effect that they were

placed employees of all the departments were transferred to thelr reSpectlve -

is also clear from the respondents letter dated 22-03 2019 that by do:ng so the .

mature servicé of almost fi fteen years may sposl and go in waste, that the |§legal .

i H r':rs‘e."




P&D Departrpent that declarmg the appellants surplus and subsequently thelr
adjustment ih various departments/dzrectorates are ﬂlegal wh:ch however were -
required to be placed at the strength of Establ:shment & Admmustrat:on ‘
;department that as per ]udgment of the ngh Court senlonty/promot:ons of the
appellants-are required to be’ dealt with in accordance W|th the ]udgment tltled

Tkka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents dehberately

and with malaﬁde declared them surplus, whlch :s detrsmental to the interests of

. the appellants in terms of momtory loss as well ‘as semorlty/promotmn, hence '

lnterference of this tnbunal would be warranted in’ case of the appellants

04, Leamed Addthonal Advocate General for the respondents has contended

. that the appellants has been treated at par with the law in vogue ie under
B sectmn:l—ﬂ(m‘the Civil Servant Act, 1973 and the surplus pool pollcy of the
ST et

/w _ f?'%wndat government framed thereunder,

I

. surplus pool policy states that in . Case the ofﬁcer/ofﬁc:als declmes to be

that provrso under Para-e of the

ad]usted/absorbed in the above manner in accordance wrth the pnonty ﬁxed a
'per hls senlorlty in the lntegrated Ilst he shall Ioose the facnllty/right of
adjustment/absorptlon and would be requlred to opt for pre-mature retlrement
frorn government _service provrded that tf he does not fulﬂll the requ:sute
‘quallfymg servrce for pre-matuyre retirement, he may be compulsory retlred from
. service by the competent authonty, however in the mstant case no affi davnt is
forthcommg to. the effect that the. appellant refused to be absorbed/adjusted
4under the surplus pool polrcy of the govemment that the _appellants werel
: 'mmlsterual staff of ex-FATA Secretanat therefore they were treated under
_— sectuon 11(a) of the Crv:l Servant Act '1973; that so far as the |ssue of mclusnon of
- posts in BPS-17 and above of erstwh:le agency plannmg cells, P&D Department

merged areas secretariat rs concemed they were - planmng cadre employees,.

¥ ‘ "“'ﬂ e

. hence they were ad]usted in the relevant cadre of- the provmaal government', that

: aﬁ:er rherger of erstwhile FATA with. the Provmce, the F inance Department vldef:;. ,




.' .'. - order.»' dated 21-11-2019- and 11-06 -2020 created posts in the admrmstratrve
departments in pursuance of request of establlshment department, whrch were

not meant for blue eyed-| persons as is alleged in the appeal that the appellants’

has been treated in accordance with- law, henc_e..thei_r appeals berpq devj:old of -

r ment may be dlsmlssed

05 T We: have heard leamed counsel for the parties and have perused the

record

. 06.° Before embarkrng upon the rssue in hand at would be appropnate to -

- explaln the background of the case. Record reveals that sn 2003 the federal
- | govemment created 157 regular posts for the erstwhrle FATA Secretanat agarnst
' ' whlch 117 emplo ees mcludmg the appellants were appomted on contract basrs in

S .\' - 2004 af r fulf‘lllng all the codal formallt;es Contract of such employees was

Y renewed from tzme to tlme by |ssumg off‘ce o ders and to thls effect the final

extensson was accorded for a further perlod of one year wuth effect from 03 -12-
2009 In the meanwhrle the federal government decnded and lssued mstructzons
dated 29-08~2008 that alf those employees working on contract agalnst the posts
from BPS-1 to 15 shall be regulanzed and decrsuon of cabmet would be apphcable
.,to contract employees workmg in: ex-FATA Secrebnat through SAFRON Drvusron

for - regulanzatlon of contract appomtments in respect of contract employees

workmg in FATA In pursuance of the directives, the appellants submrtted
| ‘apphcatuons for regulanzatlon of their appomtments as per cablnet decrszon but
SR ~such employees were not regulanzed under the pleas that vrde notrﬁcatron dated »A
' . 21 10-2008 and in terms of the centrally admznlstered tnbal areas (employees
o status order 1972 President Oder No 13 of 1972), the employees rfworking‘ in
" FATA, shall from the appomted day, be the employees of the provrncral

_government on deputatron to- the Federal Govemment wrthout deputatlon

‘arlowance hence they are not entrtled to be regulanzed under the pohcy declsign;; -5 .
S EESTED

dated 25- 08-2008
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07. In 2009 the provmcral govemment promulgated regulanzatlon of servrce

Act, 2009 and in pursuance the appeflants approached the addrtronal chief .

secretary ex-FATA for

regulanzatzon of their serwces accordmgly, but no action

was taken on therr requests, hence the appellants fled wnt petrtron No 969/2010: |
for regulanzatlon of therr sennces whlch was aElowed vrde ]udgment dated 30- 11- .
2011 and serwces of the appellants were regulanzed under the regularzzatron Act,
'2009 agamst whrch the respondenls filed clvrl appeal No' 29- P/2013 and the

. Supreme Court remanded the case to the High- Court Peshawar wrth drrectron to

: re-examrne the case and the Wnt Petttron No 969/2010 shall be deemed to be

L pendmg A three member bench of the Peshawar Hsgh Court decrded the rssue

vide Judgment dated 07-11-2013 in WP No 969/2010 and servrces of the - R

FATA Secretanat vrs—é-vrs the:r emoluments promotlons retrrement benef‘ ts and

rnter-se-senlonty wrth further dlrechons to create a task force to achieve the
' Ob]ecthES hrghlrghted above. The respondents however delayed thelr :
regulanzatlon, hence they ﬁled COC No. 178-P/2014 and in compirance the -
respondents subm:tted order dated 13-06- 2014 whereby servrces of the
. appellants were regularized vrde order dated 13-06-2014 wrth effect from 01-07~
‘ '2008 as well as a task force commrttee had been conshtuted by Ex-FATA
'Secretanat vrde order dated 14—10-2014 for preparadon of serv:ce structure of
'such employees and sought time for preparatlon of. serv:ce rules The appellans

- again fled €M No. 182-P/2016 wrth IR in COC No 178-P/2014 |n wp No

g .969/2010 where the learned Addrbonal Advocate General alongwmh departmental
representatrve produced !etter dated 28-10-2016 whereby servrce rules for the

‘secretariat cadre ‘employees of Ex*FATA Secretanat had been shown to .be

2 OB TR 5 4T A L T YR

formulated and had been sent, to secretary SAFRAN for approval hence vrde%w— -

'wdoment dated 08 -09- 2016 Secretary SAFRAN was dlrected to ﬁnallze the

i e,




' deciared all *he 117 employees mcludmg the appellants as surplus v:de order |
dated 25 06—2019 against whrch the appellants ﬁled Wnt Petltlon No. 3704-
P/2019 for declanng the impugned order as set asrde and retalnlng the appellants ‘
in the Crvrl Secretanat of establishment and admrnrstratlon department having the:
srmu'ar cadre of post of the rest of the cswE secretarrat employees |

08 Dunng the course of heanng, the respondents produced copies of

nobf‘ catrons dated 19-07 2019 and 22-07-2019 that such employees had been

o ad]usted/absorbed in vanous departments The Hrgh Court vrde Judgment dated

H ' : 05~12 2019 observed that after thelr absorptlon Nnow they are regular employees

‘ of the provmcnal govemment and would be treated as such for all mtent and |

o puUrpos: l".cluding therr senlonty and so far as therr other grievance regardmg o
\ . - .
ellMe/

S/ ir retentron ll"l civil- secretarrat |s concerned, berng CME servants it would
lnvolve deeper apprecratron of the vrres of the poiro/, WhICh have not been

rmpugned m the wnt petltlon and In case the appellants Stl" feel aggrreved

regardmg any matter that could not be legally wrthin the framework of the sard

polrcy, they would be legally bound by the terms and condrtions of servnce and in

view of . bar contamed 1n Artrcle 212 of the Constltutuon thls court could ot - :
embark upon to entertain the same Needless to mentron and we expect that

keeprng in view the ratlo as contarned in the }udgment tltied T‘kka Khan and

MR RE A
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others Vs Syed Muzafar Hussam Shah and others (2018 SCMR 332), the senionty'

-would be determlned accordingly, hence the: pebtron was declared as rnfructuous:

“and was dlsmlssed as such. Against the Judgment of ngh Court the appellants
filed CPLA No 881/2020 in the Supreme Court of Pakrstan, Wthh was. drsposed of :
vrde Judgment .dated 04—08—2020 on the terrns that the petrtloners should: |
' approach the servu:e tnbuna! as the |ssue belng terrns and condltlon of. the:r
' servace does fall wrthrn the ]urlSdlCthﬂ of service tnbunal hence the appellant

T F led the instant service appeal




' | 09, Mam concern of the appellants in the mstant servuce appeal is. that in the .
first place declarlng them surplus lS lllegal as they were serving agalnst regular
posts-i m adrnmlstratron department Ex-FATA hence thelr serv:ces were requ:red

to be transferred to Establrshment & Admmlstratlon Department of the provmczal
government lrke other departments of Ex-FATA were merged m the;r respectlve"'
department Thelr second stance is that by declarlng them surplus and their
subsequent adjustrnent in dzrectorates affected them in monltory terms as well as

their senlonty/promotlon also affected berng placed at the bottom of the semorlty

Ime

. 10 ,'-_ In wew of the foregomg explanatlon, in the ﬁrst place, rt would be

- appropna

¢ count the dlscnmlnatory behavnors of the respondents mth the

ellants due to Wthh the appellants Spent almost twelve years m protracted .

LEET L

'lmgatlon nght from 2008 tlll date The appellants were appomted on contract'
basrs after fulf" Illng all the codal formalmes by FATA Secretanat admimstratron
wung but therr serv:ces were not regulanzed whereas simllarly appomted ersons
by the: same oft‘ce wrth the same berms and condmons vrde appomtments orclers
- dated 08- 10 2004, were regulanzed vlde order dated 04-04-2009 Slmrlarly a

batch of another 23 persons appomted on contract were regulanzed vrde order L

dated 04-09-2009 and still a batch of another 28 persons were regulanzed vide

5 order dated 17 -03-2009; hence the appellants were dlscnmmated in regulanzatlon

' .of therr servrces without any valid reason. In order to regulanze theur servrces the
'appellants repeatedly requested the respondents to consrder them at par with
’those who were regulanzed and Fnally they submtttecl applrcattons for

' .lmpiementahon of the dec:sron dated 29-08-2008 of the federal govemment
" »where by all those employees workmg in FATA on contract were ordered to be
Aregulanzed but t:helr requests were declmed under the plea that by wrtue of

'pre51denhal order as dlscussed above, they are: ernployees of provmcaal

St r“

co. QL%K‘

government and only on deputatlon to- FATA but W|thout deputatlon allowance,
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hence they cannot be regulanzed the fact however remams that they were not

: employee of _provincial - government and were appomted by admlmstratlon '

T
ESe TR T

department of Ex- FATA Secretanat but due to malar” de of the respondents they
were repeatedly refused regulanzatlon, which. however was not warranted In the

meanwhnle, the provuncral government promulgated Regulanzatlon Act 2009 by

' vrrtue of whlch all the contract employees were regularized but the appellant "
were agarn refused regulanzatlon, but wuth no piausrble reason, hence they were
agaln drscrlmmated and compellmg them to file Wnt Pehtlon ln Peshawar High

Court whrch was allowed vrde Judgment dated 30-11 2011 mthout any debate

_ o ' : ‘. ' asthe respondents had already declared them as prov;nclal employees and there
. l' . was no reason whatsoever to refuse such regulanzatlon, but the respondent
e mstead of therr regulanzatlon, Vﬁled CPLA in the Supreme Court of Pakrstan
i agamst sueh/ decrs:on, WhICh agaln was an act of dlscnmrnatlon and malaf‘de, o
E \\/\) } where the respondents had taker; a plea that the Hrgh Court had allowed
‘ ) regulanzabon uncler the regulanzatfon Act 2009 but did” not drscuss their

regulanzatron under the policy of Federal Government lald down ln the ofﬁce

i

memorandum ussued by the cab:net secretary on 29-08-2008 drrectmg the
B regulanzatlon of servrces of contracmal employees workmg in FATA hence the

Supreme Court remanded their case; to Hrgh Court to: exarmne thls aspect as well

R I 2 R A e

A

A three member bench of ngh Court heard the arguments | where the ‘

. respondents took a U turn. and agreed to the point that-the appellants had been

‘ drscnmmated and they will be regulanzed but sought hme for creahon of posts
‘and to draw servicé structure for these and other employees to regulate their
pen'nanent employment The three member bench of the ngh Court had taken a
senous wew of the unessentlal technlcahtres bo block the 'way of the appellants

" who too are entltled to the same relref and adwsed the nespondents that the

petrtzoners are suffermg and are m tmuble besudes mental agony, hence such

regulanzatlon was allowed on the basns of Federal Governrnent decuslcm dated 2.°M P e

o ra
S , l._g_l}

08-2008 and the. appeliants were declared: as. civil servants of .'the' FATA -




J Secretanat and not of the prownclal government In a manner the appeilants'

LLowere wrongly refused their nght of regulanzat:on under the Federal Government ‘

Pohcy, whrch was conceded by the respondents before three member‘s bench
Cbut the appeliants suffered for years for a srngle wrong refusal of the,

'._' *esponclents who put the matter on the. back burner and on the ground of sheer
technrcalltles thwarted the process desplte the repeated drrectron of the federal '
govemment as well as’ of the ]udgment of the courts l'-“rnaliy, Serwces of the: ‘
appellants were very unwﬂlrngly regutanzed in 2014 wrth effect from 2008 and |
rhat too aﬂer contempt of court proceedlngs Judgment of the three member -
bench is very clear and by vartue of such Judgment the respondents were'

'[ . -} © required to regulanze them in the ﬁrst place and to own thern as their own

| . employees born/eon the strength of establlshrnent and admlmstratton department

f : /ofyn’f cretariat, but step- motherly behav:or of the respondents contmued
\’J unabated as nelther posts were created for them nor serwce rules were framed" '
for them as were commrtted by the respondents before the ngh Court and such_
rommltments are part of the ;udgment dated 07 11 2013 of Peshawar ngh ‘_ |

Court In the wake of 25th Const:tut:onal amendments and upon merger of FATA

ecretanat into Provmcra! Secretanat all the departments alongwrth staff were '

~ merged mto provmcral departments. Placed on record is notlﬁcatlon dated 08-01- |
4019 where P&D Department of FATA Secretanat was handed over to provmcrai '

- P&D Department and Iaw & order department rnerged rnto Home Department - '
/lde notrf catlon dated 16- 01 -2019, Fmance department merged into provmcral ._'. :
-lnance departrnent v:de notrﬁcatlon dated 24—01 2019 educatlon department |

| , wde order dated 24-01~2019 and svmllarly all other department like Zakat & Usher

‘. Department Populatnon Welfare Department Industnes Techmcal Educatlon -
NS merals Road & Infrastructure Agnculture Forests Irrlgatlon Sports, FDMA and-'j ‘.

“- others were merged :nto respectxve Provrncral Departments but the appellants

hemg employees of the admlnrstratlon department of ex-FATA were not merged




: J - declared surplus whrch was drscnmrnatory and based on. malaf‘ de as there was
“no reason for cleclarmg the appellants as surplus as total strength of FATA

\ecretanat fzom BPS—l to 21 were 56983 of the crv:l admlnrstratxon agalnst whrch

. was accepted and vide notrr‘catron dated 09-04 2019 provmcral government was |
_ asked to- ensure payment of salanes and. other obllgatory expenses mcludzng

o termlnal benefits as well of the employees against the regular sanctroned 56983

JOStS of the{mr_mstratrve departments/attached drrectorates/ﬁeld forrnatrons of

\/l erstwhlle FATA Wthh shows that the appellants ‘were’ also workmg agamst

' sanctloned posts and they were requ;red to be smoothly merged with the _
. establlshment and admlnlstratron department of provrncral government but to
elr utter drsmav they were declared as surplus Jnsplte of the fact that they

. were posted agarnst sanctioned posts and declanng them surplus was no more

than malafde of the respondents Another dlscrrmmatory behavror of the . .

~

uovernment;_ .H;ealth;.. Entlironrnent, ?Inforrnation; Agriculture, ‘Irrggatio'n, Mineral
| and Educat!on Departments for ad]ustment of the staff of : the respectrve .'.' |
Jepartments of ex- FATA but here agam the appellants were dlscrlmanated and no . |
post was. created for them in Estabhshment & Admmrstrat:on Department and
. they were dec!ared surpfus and- later on were adjusted -in varlous clrrectorates '1- :
- l.:"?-\.«;hich was dettitnental to -thei_r-‘ nghts in terms of “m.oneta‘ry bseneﬁts; as the

-3




N i , 12

: j=s they w:e're placed at the bottom of seniorrty and thelr promotrons as the' |
_appellant appomted as Assrstant |s strll worklng as Assstant in 2022 are the.
actors whlch cannot be agnored and WhICh shows that rnJustrce has been done to
- lthe appellants Needless to rnentlon that the respondents falled to appreciate that

s the Surplus Pool Pollcy-2001 did not apply to the appellants smce the same was
= specrﬁcally made and meant for dealmg wrth the transutron of district system and
-; resultant re- structurlng of governmental offices under the devolutlon of powers
' om pl’OVll‘lClal to local governments as such the appellanls semce in erstwh:le
'-FATA Secretarsat (now merged area secretanat) had no nexus whatsoever Wlth:.
the same, as nenther any department was abolrshed nor any post, hence the
- .-_surplus poel"“ olrcy applied on them was totally rllegal Moreover the concerned :
\\y f‘\ ,learned counsel for the appellants had added to therr mrsenes by contestmg the:r
cases in wrong forums and to thrs effect the supreme court of Paklstan in thelr
‘ _,‘case in civil pet:tuon No 881/2020 had also notrced that the. petttloners belng
purs urng their remedy before- the wrong forum had wasted much of thear time
;' and the servrce Tribunal shall justly and sympathetzcally cons:der the questlon of |
delay in accordance with law. To thls effect we feel that the delay occurred due to: :
wastage of time before wrong forums but the appellants contrnuously contested |
'their case wrthout any break for gettmg justice. We feel that thelr case ‘was
_ already SpOlled by the respondents due to sheer techmcal:tles and wnthout __—
: touchmg merit- of the case. The apex court is very clear on the pomt of limitation Av

tnat cases should be considered on merit and mere technrcalntses rnctudmg -

o llmrtatron shail not debar the appellants from the nghts accrued to them, In the
- "zstant case the appellants has a strong case on ment hence we are inclined to '

T ondone the delay occurred due to the reason mentroned above

S qn We are of the consudered 0p|nron that the. appellants has not been treated_ ‘

A n accordance wrth law as they were employees of admmistratron department of-j f

"_ the ex-FATA and such stance was. accepted by the responclents in therr commentk‘ s




T§13-'

; submrtted to- the ngh Court and the High Court vrde Judgment da =t 07- 11 -2013 - _

T _,eclared them c:vrl servants and employees of admlmstratlon department of ex-
FATA Secretanat and regulanzed thelr servrces agamst sanctloned posts desplte '
they were declared surplus They were drscnmlnated by not transfernng their
servrces to the establlshment and admmlstratlon department of provmc;al

' government on the analogy of other emptoyees transferred to thelr respect:ve'l

| departments |n provmc:al government and in case of non-ava;lablllty of post

Flnance department .was requrred to Create posts in Establrshment &
\dmmlstratron Department” on the analogy of creatton of posts in other_.':l '
Admlnlstratwe Departments as the Federal Government had granted amount of'
Rs. 255 s«nnﬁ for a total strength of 56983 posts mcludlng the posts of the.‘- -

JJ \‘-/" appellants and decfanng them surplus was unlawful and based on maiat‘ de and

“on thlS score alone the |mpugned order is Izable to be. set aslde The correct

— -

course would have been. to create the same number of vacancnes in therr
respectnve department ne Estabhshment & Admmlstratrve Department and to

» , r,ost them in theur own department and |ssues of their semorrty/promotlon was

requwed to be settled in accordance wuth the prevanlmg law and rule

12 We' have observed that grave m]ustlce has been‘ meted out to the '
‘ anpellants in the sense that al’ter eontestmg for Ionger for their regularlzation and |
t' nally after gett;ng regulanzed they were st:lE depnved of the service o
: wtructure/rules and creatron of posts despste the repeated dlrectlons of the three ',
'nember bench of Peshawar Hrgh Court in its ]udgment dated 07- 11~2013 passed ]
.in Wnt Petltlon No 969/2010 The same dlrecbons has stlll not been rrnplemented .
and the matter was made worse when lmpugned order of placung them in surplus |
pool was passed whsch directly al‘fected thelr senlorlty and the future career of -
-the appeHants after puttmg in 18 years of serwce and half of theu' servnce has

already been wasted in htlgation g




- ;notlﬁcatxon dated 11-86

. .contamed in Gvﬂ Servant Act, 1973 and Khyher khtunkhwa Govemment-_ SIE
N -

- aervants (Appoanbnent, Promnhon & Tranm‘er) R.ules 1985,

Transfer) Rules 1989 Needless to ment:on and Is. expected ‘chat in vaew of
' ratio.as’ contamed ln the Judgmem
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° - The Chief Secretary A
L ] Government of. KPK Peshawar'

: '»%-‘-»If)'ep":‘artmen‘tal" Ap‘péal-" against _ the order _ dated
‘25.06.‘2019. .

Respected Sir-

The appellanlt submlt as under:;-
1 That it is stated wrth great reverence that in pursuance of
: - integration and mergeraerstwhlle FATA with Province of
: o ‘ Khyber Pakhtunkhwa the appellant beside others, was-
P ' declared ag ‘Surplusg by the Establishment and
o ; | Admmlstratron Department (Regulatron Wing), Khyber
Pakhtunkhwa v1de Notrﬁcatron No. SO (O&M)
E&AD/3 18/2019 dated 25. 06.2019. Later on the
appellant was adjusted at DC Mansehra instead of Civil
- Secretariat Khyber Pakhtunkhwa Peshawar

gl

2. That some of other colleagues of the appellant mentioned
in the 1mpugned order d ated 25 06.2019 has also ready
been submitted Service appeal No. 1227/2020 before this -

Hon able Tribunal whrch has been accepted on

14.01 2022 operative part of the Judgment “eproduced as
under:- In view of the forgomg, drs**ussron ‘the instant o :
appeal alongwrth connect?d Service appeal are accepted S B
. the 1mpugned order date}25.06.2019 is set aside with
dlrectron to the Respondents to adjust the appellants in

thelr respectlve department i.e Establishment and
Admrmstratron Department Khyber Pakhtunkhwa

agamst their respectlve posts and in case of non- .




avail'abi]ity of* post, the same shall be create fo@

appellan-ts on the same manner as were created for other .

- Administrative Departments v1de Finance Notification
" dated 11.06.2020.

. That the above mentioned Judgment dated 14.01 2022
| has been 1mp1emented by the ReSpondent department

through order dated 29.08.2023.

. That in purSuance of the above Judgment, the appellant

1s also entitled to be adjusted n C1V11 Secretarlat KPK

'Peshawar as per 51m11ar treatment. -

. That according to the judgment of the Supreme Court

reported on 2009 SCMR Page 1 if a Tribunal or the .'
Suprem_e Court decides a point of 'law relating to the
terms and conditions of a Civil Servant who litigated,

and there were other Civil Servants, who may not have

-taken_any_legal 'proceedihgs,' in such a case, the dictates

~, of justice of 'Ru.les of good governance derhand that the
benefit of the said decision be extended to other civil -
Servants also who may, not be parties to that lltlgatlon
. instead of compelling them to approached the Tribunal

- or other legal forum---- All citizens are equal before law

and entitled to equal protection of law as per Article 25
of the Constitution of Islamic. Republic of Pakistan
1973.




ok

| A'Da_ted 22/09/2023

It is therefore most humbly prayed that on .f’ |

e acceptance of mstant Departmental Appeal the
- impugned order dated 25.06.2019 may kindly be"_
‘set aside and the appellant may klndly be

| adjusted in C1V11 Secretarlat Khyber Pakhtunkhwa
as ‘per Judgment of the Hon able Service Tnbunal R
_.'dated 14 01 2022 as well as accordmg to law and

' _‘rules .

. )

Y-euf Sineerely | I
. Appellant o
-Mﬁhaén/ad Salim

. Warder
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