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The applicétibn. for impiah.‘tatié‘n‘ of Judgment in appeal no. 1227/2021
received to-day i.e on 05.01.2024 is incomplete on the following score which is
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

' TRIBUNAL, PESHAWAR.

" Execution Petition No. S ﬁ 12023

In

In Service Appeal: 1227/2020
Decided on 14.01.2022

Sami Ullah ( Naib Qasid) AD Local Government Nowshera

ooooooooooooo

VERSUS

LN}

Appellant/Petitioner

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Pesnawar.

2. The

Govt of through Secretary Establishment,

Establishment and Administration Departrr}#ent Civil
Secretariat Peshawar.
3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar. :
4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

Throng..

A
B 4
»

Rooeda iZhan

....................... Respondents
Index
S.No. | Description of documents | Annexure | Pages
I. Copy of petition '
. ) 'v l/"
2 Affidavit g\
3. Address of the parties L,
4, Copy of notification dated A
 |25.06.2019 -4
5. Copy of letter dated B b
19.07.2019 ' \&
6. Copy of Service Tribunal C ' |
Judgment dated 14.01.2022 IEA
7 Copy of Representatic.. '

Advocate high Court

Peshavar



BEFORE THE KHYBER PAKHTUNKHWASERVICE
TRIBUNAL, PESHAWAR.

Execution Petition No. | S ‘_/1 » /202:#‘(“3?0;‘; Paidhtuldhwa
In D; rry TN .LD 3@6

In Service Appeal: 1227/2020  p.calS=/22 ”}(/[
Decided on 14.01.2022

Sami Ullah ( Naib Qasid) AD Local Government Nowshera

e Appellant/Petitioner

~ VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary '
Civil Secretariat Peshawar. ‘

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
- Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar

4. The Govt of through Addltlonal Chlef Secretary,
Merged Area, Office at Warsak Road Peshawar.

....................... Respondents

oooooooooooooooo

EXECUTION PETITION TO GIVE EFFECT AND
IMPLEMENT JUDGMENT OF THIS HONOURABLE
TRIBUNAL _DATED 14.91.2022 UPON _THE
EXECUTION PETITIONER IN LETTER AN D SPIRIT

ooooooooooooooooo

. \:"‘}4 KA
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Respectfully Sheweth:

That the appellant/Petitioner has been appointed with respondent
department as a Naib Qasid since long time.

That along with the petitioner a total number of 117 employees
as appointed by erstwhile FATA Secretariat were declare as
surplus and placed in surplus pool of establishment and
Administrative Department vide order dated 25.06.2019, and for
- their further adjustment/placement w.e.f 01.07.2019 by virtue of
which the Civil Servants were adjusted in the surplus pool of
Establishment Department and Administration Department.

(Copy of notification dated 25.06.2019 is attached as Annexure-
A).

That the government of Khyber Pakhtunkhwa, Establishment
and Administration Department (Establishment Wing) through
Section Officer (E-IIT) issued a letter dated 19.07.2019 to Deputy
Commissioner, Khyber for adjustment of surplus staff of
erstwhile FATA Secretariat and the service of the petitioner were
placed for further adjustment against the vacant post of Naib

Qasid as per surplus pools policy. (Copy of letter dated
19.07.2019 is attached as Annexure-B).

That the appeal was filed in this regard, before the Honourable
Service Tribunal and the same was heard on 14.01.2022 which
was accepted, and subsequently, the impugned notification dated
25.06.2019 was set aside, and directions were given to
respondent Departments to adjust the appellant to their
respective departments. (Copy of Service Tribunal of Judgment
dated 14.01.2022 is attached as Anr exure-C).

That along with the aforementioned directions the Honourable
Service Tribunal rendered that upon adjustment to their
respective department, the appellants would be entitled all
consequential  benefits. Moreover, that the issue of
seniority/promotion would be dealt accordance with the
provisions contained in Civil Servants (appointment promotion
and Transfer) Rules, 1989, and in the view of the above ratio as
contained in the judgment titled Tikka Khan & other vs Syed

Muzafar Hussain Shah & others (2018 SCMR 332) the semorlty
would be determined accordmgly

That the Honourable Tribunal rendered its Judgment dated
14.01.2022 but the respondent did not implement the judgment
dated 14.01.2022 of this Honourable Tribunal.
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That the judgment dated 14.01.2022 rendered by the Honourable
Service Tribunal is*also applicable“oii those civil servants who
were not a part of the said appeal, because judgments of the
Honourable Service should be treated as judgments in rem,

- and not in personam. Reference can be given to the relevant

portion of judgement cited 2023 SCMR 8 produced herein
below.

“The learned Additional A.G KPK argued that, in the order of
the KPK. Service Tribunal passed in appeals Nos. 1452/2019 and

+ 248/2020, reliance was placed on the order passed by the

Learned Peshawar High Court in Writ Petition No. 3162/
P/2019, which was simply dismissed with the observations that
the writ petition was not maintainable under Article 212 of the
Constitution, hence the reference was immaterial. In this regard,
we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is
always treated as bring in rem, and not in p=rsonam, if in two
Judgments delivered in.the service appeals the reference of the
Peshawar High Court judgment has been cited, it does not act to
washout the effect of the judgements rendered in the other
service appeal which have the effect of a judgment in rem. In the
case of Hameed Akhtar Niazi vs The Secretary Establishment
Division, Government of Pakistan and others, (1996 SCMR
1185) this Court, while remanding the case to the Tribunal
clearly observed that if the Tribunal or this Court decides a point
of law relating to the terms of service of a civil servant which
covers not only the case of the civil servant who litigated was
litigated, but also of other civil servants, who may have not taken
any legal proceedings, in such a case, the dictates of justice and
rules of good governance demand that the benefit of the above
judgement be extended good governance demand that the benefit
of the above judgment be extended to other civil servants, who
may not be parties to the above litigation, instead of compelling
them to approach the Tribunal or any other legal forum.

That relying upon the judgment of the Honourable Supreme
Court, the execution petitioner would also be subject to the
Judgment dated 14.07.2021 rendered by the Honourable Tribunal
Service Tribunal, since the above mentioned judgment of the
Supreme Court would be applicable on all Courts sub-ordinate
to it. Reference can be given Article 139 of the Constitution of
Pakistan 1973, for easy reference produced herein below.

“Decision of Supreme Court binding on other courts.
189 Any decision of the Supreme. Court shall, to the extent, that

it decides a question of law or is based, upon or enunciates of
law, be Linding on ail other cour: of Palzistan.
!

?
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12.That the judgment of the Honourable Service Tribunal cited
2023 SMCR 8, whereby, the essence of Article 212 of the
Constitution of Pakistan 1973, was fulfilled, by observing that
any question in law decided by Service Tribunal shall be treated
as Judgment in rem, and not in personam. In order to give
force to the judgment of the Supreme Court, the Execution
petitioner may also be subjected to the judgment rendered
by this Honourable Service Tribunal. Reference can be given
to Article 190 of the Constitution of Pakistan 1973 for easy
reference produce herein below

~ “Action in aid of Supreme Court”.

190. All executive and judicial authorities throughout Pakistan
shall act in aid of the Supreme Court.

13. That keeping in view the above facts the netitioner filed a
departmental appeal dated on 26.09.2023 for adjustment in civil
Secretariat as per service Tribunal dated 14.01.2022 but to no
avail. (Copy of Representation is attached as Annexure-D).

14.That the execution petitioner now approaches this Honourable
Tribunal for directions to implement the . judgment dated
14.01.2021 in the larger interest of justice and fair play.

Prayer

It is therefore most humbly prayed that on acceptance
of this executing petition, may it p’ease this Honourable Tribunal
to do'so kindly direct the implementation of judgment dated
14.01.2022 in Service Appeal lJo. :227/2022 Titled Hanif Ur
Rehman Vs Government of Khybe Pakhtunkhwa through
Chief Secretary on the Fxecution peti:ioner,

Any other relief that this Honourable Tribunal may deem
appropriate in the circumstances of the case may also be

granted. W

Petitioner
Thro»gh

looeda Khan :
ACye »\t‘e High Court
Peshawar
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BEFORE THE KHYBER PAKHTUNKHWASERVICE
TRIBUNAL, PESHAWAR

Execution Petition No. /2023
In
In Service Appeal: 1227/2020
Decided on 14.01.2022

€

Sami Ullah ( Naib Qasid) AD Local Government Nowshera

................. Appellant/Petitioner

VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar.

2. The Govt of through Secretary  Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Fmance Fmance
Departrnent at Civil Secretariat Peshawar

4. The Govt of through Addrtlonal Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

.......... eeieneen.... Respondents

I, Sarm Ullah ( I\dlb Qasid) AD Local Goverrment Nowshera do here by
solemnly affirm and declare on oath that aii ‘he contents of the above
petition are true and correct to the best of my «nowledge and belief and
nothing has been misstated o¢ concealed from this Hon' able Tribunal.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR,

Execution Petition No. = /2023

In 8
In Service Appeal: 1227/2020
Decided on 14.01.2022

Sami Ullah ( Naib Qasid) AD Local Government Nowshera

: VERSUS
Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar & others

- ADDRESS OF PARTIES

Sami Ullah ( Naib Qasid) AD Local Government Nowshera
| PETITIONER
VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar. '

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

RESPONDENTS

Rooeda Khan
Advocite Jigh Court

P-shawar
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" NOTIFICATION

' Bettel‘ Copy

o . ESTABLISHMENT& ADMN: DEPARTMENT.
| . (REGULATION WING) -~
" Dated Peshawar the 25% June; 2019 - =

" No. SO (O&M)/E&AD/3 18/2019: in pursuance of integration’ and merger of erstwhile

. -FATA with Khyber Pakhtunkhwa, Authority is pleased to declare the following 117

employees appointed the erstwhile FATA Secretariat as “surplus and please them in the

Surplus  Pool of Estabhshment and Administration Department for their further ,
adjustment/placement w.e. f. 01 07. 2019

Dc51gnat10n

- S..No"

Name of employees | BPS (Personal
1.. | Ashiq Hussain . .~ Assistant 16 .
. 2. |'Hanif Ur Rehman. Assistant 16
- 3. | Shaukat Khan Assistant © |16 .
4. 't Zahid Khan Assistant - |16 .. -
5. | Qaiser Khan | Assistant = *|'16 .
.~ 6. | Shahid Ali Shah -Computer 16
5 o , | Operator = | . -
7. | Farooq Khan " Computer: |16, -
D K | Operator - i
- 8. | Tauseef Igbal | Computer -~ | 16 -
L Operator -
9. | Waseem . - '| Computer 16
o | Operator :
10. | Altaf Hussai. | Computer 16
. : ' Operator -
- L1, | Amir Ali | Computer 16
o ‘ Operator ' -
"12. | Rabia Nawaz Computer |16 -
' . ' Operator .
-13. | Kamran Computer 16
‘ ‘ ' ‘ | Operator | .
- 14. | Hafiz Muhammad Amjad | Computer 16
‘ . - Operator C
°15.  Fazl-ur-Rehman - . Computer | 16
R . Operator -
- 16. | Rajab Ali Khan- - | Head 13
I ~ |'Draftsman
_17. | Bakhtiar Khan | Sub Enigneer 11 -
18. | Hakeéem-ud-din 'Draftsman 11
19. | Naseer Khan | Store Keeper 7.
- 20. ['Inam Ullah - Driver- S
21. ! Hazrat Gul ~ .{ Driver - 5
22. | Said Ayaz’ | Driver 5 -
23..| Abdul Qadir - Driver - 5
. 24, Sharbat Khan Driver 5.
. 25. | Igbal Shah . Driver 5.
' 26. | Muhammad Ali . Driver 5




y

-Better Copy

o T

27 | Khan Muhammad ‘Driver - 5
28. .| Waheed Shah Driver’ 5
29. | Mastan Shah ‘Driver 5.
30. | Mubashir Alam " | Driver E
31.. | Yousaf Hussain’ | Driver 5
132, !'Ihsan Ullah Driver 5
| 33. |Daud Shah . - Driver . 5
34. - | Qismat Wali- Driver 5
35. | Alam Zeb . | Driver 5
36. | Shafgat Ullah Driver 5
137. | Qismat Ullah Driver 5
- 138. .| Wali Khan Tracer 5
" 1-39. | Muhammad Zahir Shah .| Tracer 5
40. | Niaz Akhtar : Driver 4
41. |MenalJan Driver - 15
| | Zaki Shah Naib Qasid |3
143. | Sabir Shah Naib Qasid- - 2
44. | Muhammad Hussain Naib Qasid - 2
' 45. | Zubair Shah Naib Qasid- - - 2
46. | Muhammad Sharif Naib Qasid - 2
. | 47. |Dost Alii Naib Qasid 2
'48." | Nishat Khan . Naib Qasid - 2
49. | Wadan Shah | Naib Qasid 2
{.50.- | Inam Ullah . | Naib Qasid 2
51. | Magsood Jan | NaibQasid . |2
152. | Zeeshan Naib Qasid 2
| 53. " | Arshid Khan - Naib Qasid - 2
54. | Ikhlag Khan Naib Qasid -  : 2
-55. | Safdar Ali Shah .| Naib Qasid 2
56. |Kifayat Ullah | NaibQasid -~ |2
57. | Hidayat-Ullah | NaibQasid = = |2
58. | Khalid Khan NaibQasid =~ |2
59. | Shabir Khan NaibQasid - |2
60. | Saeed Gul - Naib Qasid o2
1 61. -1 Zahid Ullah - |NaibQasid - = |2
62, | Farhad Gul | Naib Qasid .. - 2 .
1 63. | Hameed Khan NaibQasid = =~ 27
64 | Rashid Khan - . - Naib Qasid - 2.
| 65. | Dost Muhammad Naib Qasid - 2
66. | Sajid Ullah Naib Qasid =~ .~ 2.
67. - | Iftikhar udd din. Naib Qasid - = 2
- | 68. ‘| Altaf Ur Rehman Chowkider . .~ [2
169 | Muhammad Amir Chowker 2
| 70. | Yasar Arafat Chowkider .. 2
71. | Zamrud Khsn Chowkider - . 2
72: | Kimya Gul Chowkider |2
73. | Aziz Ullah Chowkider . - |2



‘Better Copy
| 74, Zain Ullah Chowkider . 2
75. Safiullah Chowkider 2
76. Inayat Ullah .| Chowkider 2
77, Muhammad Abid Chowkider 2
- |78 'Daud Khan | AC cleaner 2
479, | Muhammad saleem | AC/Cleaner 2
| 80. . | Fazale Hal = Mali - 2
8%, Alamzeb Mali 2
- | 82 . | Nehad Badshah Mali 2
.| 83. .| Niaz Ali Cook 2
84. Muhammad Arshld Cook. 2.
85. Roohullah Khadim Mosque, -~ | 2
86. LalJan ~ | Regulation Beldar 2
.| 87, - | Muhammad Arshid | Sweepér 2
.| 88, . Ramish Sweeper 12
1 89. Karan Sweeper 2
90. Majid Anwar | Sweeper 2
91. Shumail Sweeper 2
92, | Ruhid Maseeh Sweeper: - 2
© 193, Naeem Munir Sweeper’ 2
1 94. Pardeep Singh Sweeper | 2
95. Mukesh ' | Sweeper - - 2
1 96. | Muhammad Naveed | Sweeper 12
97. Daia Ram | Sweeper ’ 12
-1 98. IMuhammad Nisar . | Sweeper . - - 2
199 Said Anwar - Naib Qasia - -~ 2
100 Haseeb Zeb Maib Qasid 2
~| 101. | Abid Naib Qasid 2.
102. Wakeel Khan - Naib Qasid 2
103, Muhammad Amlad Naib Qasid 2
o Ayaz , ’ :
104, ‘Samiullah Naib Qasid - - 2
1 105. | Habib-ur-rehman Naib Qasid 2
106. - Muhammad Shoaib | Naib Qasid 2
107. | CawarKhan | Naib Qasid_ - 2
108. ] tisbahullah | Naib Qasid . 2
109. | Muhammad Tanvir | Naib Qasid. 2
1110, | Wagas Khurshid | Naib Qasic 2
1. ‘14uhammad Zahlr Naib Qasia - - 2
L ‘Shah . | |
12 “Javed Khan Naib Qasid . - 2
I 1113, | Noor Nabia Bera 2
114, Amjad Khan Mali 2
s Jawad Khan - Mali = - 2
1 116.- Inam Ullah Haq . | Chowkider - 12
117. , Siraj-ud-d‘in ‘Chowkider = - _

. 2 In order to ensure proper and expeditions adjustment /aosorptlon of the abow :

: surplus staff - Deputy Sc\,retary (Estabhsm 1ent), Estabhshment Department has .

)
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~ been declared as foeul person in properly momtor the ‘whole process of
adjustment/placement of the surplus staff

Consequent upon above all the above surplus staff alongW1th their orlgmal_
record of service are directed to report to the Deputy Secretary (Estabhshment)

- Establishment Depar'ment for further necessary actlon : P
| . CHIEF SECRETARY
GOVT OF KHYBER PAKHTUNKHWA

Copy to:-

p—t

Addltlonal Chief Secretary P&D department -
Addltronal Chief Secretary? Merged Areas Secretarlat
. Senior Member Board of Revenue.: -
- Principal Secretary to Governor, Khyber Pakhtunkhwa

Prmcrpal Secretary to Chief Minister, Khyber Pakhtunkhwa,

All Administrative Secretaries, Khybér Pakhtunkhwa.

The Accountant General, Khyber Pakhtunkhwa

Secretary (AI&L) Merged Areas Secretariat. _

Additional Secretary(Al&C) Merged Areas Secretanat with the request to
hand over the relevant record of the above staff to the Estabhshment
Department for further necessary action and taking up the case with the

= ~ Finance Department w1th regard to Fman01a1 1mphcat10ns of the staff w.e.f
01.07.2019.

o 10 All Divisional Comm1ss1oner in Khyber Pakhtunkhwa
" 11.All Deputy Commissioner in Khyber Pakhtunkhwa.
" 12.Director. General information, Khyber Pakhtunkhwa.
" 13.PS to Chief Secretary, Khyber Pakhtunkhwa. '

'14. Deputy Secretary (Estabhshment) bstabhshment Department for necessary
action.

15, Section Officer (E D), Establishment Department ,
' 16.Section Officer (E-III) Establishment Department for m,cessary actlon
'17.Section Officer (E-III) Establishment Department
- ~.18.PS to Secretary Establishment Department. S
19.PS to Spec1a1 Secretary (Regulation), Estabhshment Department
20.PS to Special Secretary (Establishment), Estabhshment Department.

,.'(déof\i oUW

(GAUHARALL)
- SECTION OFFICER (O&M)

[

- '.-. . .-_.-‘,: ﬁ -. . o



- To

Dear Sir,

GOVERNMENT OF KH_YBER:P-‘AKHTUNKHWA
" ESTABLISHMENT & ADMINISTRATION
DEPARTMENT 4 -
 (ESTABLISHMENT WING) . :
No. SOE-III (E&AD)1-3/2019/Erstwhile FATA
'Dated Peshawar the July 19, 2019

© The Deputy Commissioner;
Peshawar. -

Subject: - ADJUSTMENT OF SURPLUS STAFF OF ERSTWHILE FATA.
- SECRETARIAT. = S

. 1 am directed to refer to the SUbj.éct-’nﬂc‘)ted above and to state that 117
employees of different Categories from BPS-01 to BPS-16. of Erstwhile FATA Secretarial

‘are declared as surplus and notified vide.- Establishment Department Notificatior

No.SO(O&M)/ERAD/3-18/2019 dated 25-06-2012

A copy enclosed). As per Surplus Poo
Policy notification dated -

14-06-2007(copy enclosed), services of "the followinc

* Employees of Erstwhile FATA Secretariat having domicile of District: Peshawar are -

placed at your disposal for further adjustment w.e.f 01-07-2019:-

S.No. | Name Designation-with BS
1, | Nishat Khan- Naib Qasid-(BPS-02)
2. Inamullah Naib Qasid (BPS-02)
3. 'Zeeshan | Naib-Qasid:(BPS-02)
4, Arshad Khan " Naib Qasid(BPS-02)
5. Kifayatullah, -Naib Qasid (BPS-02)
0. Khalid Khan Naib Qasid (BPS-02) -
7. Rashid Khan™ - 1 Naib Qasid.(BPS-02) .
8. | Muhammad Amir . . | Chiowkidar(BPS-02)
9. | Daud Khan ' - AC Cleaner (BPS-02)
10. | Ramish Sweeper (BPS-02)
11. | Karah - | Sweeper.(BPS-02)
12. | Majid Anwar Sweeper (BPS-02)
13, . | Shurnail | ‘Sweeper- (BPS-02)
14. | Ruhid Maseen Sweeper (BPS-02)
15. | Naeem Munir Sweeper. (BPS-02)
16, | Pardeep Singh " | Sweeper (BPS-02)
17. ! Mukesh | Sweeper (BPS-02)
18. | Muhammad Naveed Sweeper (BPS-02)
19. | Daia Ram Sweeper (BPS-02)
20. | Haseeb Zeb Naib Qasid- (BPS-01)
21, | Abid . 1 Naib Qasid-(8PS-01)
- 22. " | wakeel .Khan 1 Naib Qasid (BPS-01)
23. | Habib-ur-Rehman Naib Qasid (BPS-01)
24. | Bawar Khan Naib Qasid (BPS-01)
55, | Muhammad Zahir Shah | Naib Qasid (BPS-01)
26. | Noor Nabia. ~ 1 Bera (BPS-01) )
. 27. | Amjad Khan 1 Mali (BPS-01) .
28. | Jawad Khan Mali (BPS-01)" N




AN

GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT & ADMINISTRATION
' DEPARTMENT
(ESTABLISHMENT WING) Y
No. SOE-III (E&AD)1- 3/2019/Erstwhlle FATA
Dated Peshawar the July. 19, 2019 '

To : '
- The Deputy Commnssnoner )
Khyber : :
: Subject:~ " ADJUSTMENT OF SURPLUS STAFF OF ERSTWHILE FATA
‘ —————._.,___________
: SECRETARIAT . . =

Dear Sir, :
o 1 am directed to refer to the sub]ect noted above and to state. that 117
~ employees of different Categories from BPS-01 to BPS-16 of Erstwhile FATA Secretariat
are declared as surplus and notified vide  Establishment Department Notification
No.SO(O&M)/ERAD/3- 18/2019 dated 25- -06-2019 (copy .enclosed). As per Surplus Pool
Policy - notification dated 14-06- -2007(copy enclosed), services of the following -

,Employees of Erstwhile FATA' Secretariat having domicile of. District Khyber are piaced
at your disposal for further ad]ustment w.e:f 01-07-2019:-

It is, therefore requested that the above mentioned Surplus Poot Staff

S.No. Name - . Desngnatlon with BS
1. Bakhtiar Khan Sub Engineer (BPS-11)
2. Naseem Khan Storekeeper (BPS-07)
_ 3. | Sharbat Khan Driver (BPS-05)°
- | 4. | Igbal Shah Driver {BPS-05)
"l 5. | M™astan Shah Driver (BPS-05)
' // 6. |AlamZeb | Driver (BPS-05)
7 Shafgatullah . - | Driver (BPS-05)
. 1 8. [ Sabir Shah | Naib Qasid (BPS-02) _
9. I Zubair Shah - “Naib Qasid (BPS-02)
10. | Muhammad Sharif Naib Qasid (BPS-02)
i1. | Ikhlag Khan - Naib Qasid (BPS-02)
12. | Hameed Khan _Naib Qasid (BPS-02)-
13. | Sajidullah . Naib Qasid. (BPS-02)
14. | Yasar Arafat -Chowkidar (BPS-02)
15. | Zamrud Khan Chowkidar (BPS-02)
16. . | Kimya Gul Chowkidar (BPS-02)
17. | Inayasullah Chowkidar (BPS-02)
18. | Alamzeb “| Mali (BPS-02)
19. | LalJan Regulation Beldar (BPS-02)
20. Siraj-ud-din Chowkldar (BPS-OI)

| may be adjusted in your Dlstnct as per Surplus Pool Policy: -

4

Cont:Page-2  *

Yoursmfeithfuliy




- Service Appea! No 1227/2020

Date of Institution .. -21.09. 200 -
Date of Decision .. 1_4,01.2022;

Hanif Ur Rehman Assrstant (BPS- 16), Dlrectorate of Prosecutson Khyber
- Pakhtunkhwa. = . L e (Appellant)

VERSUS

Government of Khyber - Pakhitunkhwa through its Chlef Secretary at Civil
' Secretariat Peshawar and others - . . (Respondents)

. Sved Yahya Zahld Gillani, Ta;mur Ha:der Khan &
- . 'Ali Gohar Durrani, ’

© Advocates . - - | .For'Appellants;_

Muhammad Adeet Butt, _ C e
Additional Advocate General © - . o ... For respondents

'AHMAD SULTAN TAREEN .. .. CHAIRMAN
. ATIQ-UR-REHMAN WAZIR L MEMBER (EXECUTIVE)

UDGMENT =

. ATIQ-UR-REHMAN 'w'Aim MEMBER (E):-  This s:ngle judgment -

shall dlspose of the instant ‘service appeai as weﬂ as the followmg connected -

" service appeals,_ as common quest:on of law and facts are mvoived theresn:-

. 1228/2020 titled Zubaii' Shah

. —

2. 1229/2020 tltled Farooq Khan _
3; 1230/2020 titied Muhammad Amyd Ayaz
4 1231/207_0 tled Qaiser Khan
| 5 1232/2920 tltled Ashlq Ho;saln 3
6. 1233/2020 titled Shonat'Khan

7. 1244/2020 titled Haseeb Zeb -
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8 1245/2020 titled Muhammad Zahlr Shah

@

9 11125/2020 titled Zahld Khan

10. 11126/2020 titled Touseeflqbal e _77"‘.'

02. Brlef facts of the case are tnat the appellant was rnroally appomted as

Assistant (BPS 11) on contract basls in Ex FATA Secretanat vrde order dated 01"

12-2004 His. servrces were regularized by the order of Peshawar Hrgh Court vide

judgment dated 07- 11-2013 wrth effect from 01 07 2008 rn complrance with

cabmet decrsron dated 29-08-2008 Regulanzatlon of the appellant was delayed

by the resoondents for qurte longer and in the meanwhrle, |n the wake of merger
of Ex-FATA wrth the Provmce, the appellant alongwuth others were declared
surplus vsde order dated 25 06- 2019 Feelmg aggneved the appellant alongwrth |
others ﬁlecl writ petrtlon No 3704~P/2019 in. Peshawar ngh Court, but m the S
mearyyh ] the appellant afongwrth others were ad}usted in varlous dlrectorates
hence the Hrgh Court vrde judgment dated 05 12-2,7 ;_ 9 declared the petrtlon as
mfructuous whrch was challenged by the appellants |n the supreme court of
.Pakistan and the supreme court remanded thelr case to thls Tnbunal vrde order
dated 04 08 2020 in CP No. 881/2020 Prayers of the appellants are that the '
rmpugned order dated" 25-06-2019 may be set asrde and the appellants may be - '
re*aamed/ad;usted agarnst the secretanat cadre borne at the strength of
Establrshment & Adrnlnlslratlon Department of Crvrl Secretanat S‘ imilarly -
senlonty/promotron may also be given to the appellants sunce the inception of
-their employment in the. govemment department wrth back benefiis as - per
Judgment trtled Tkka Khan & others Vs Syed Muzafar Hussam Shah & others

(2018 SCMR 332) as well as'in the lrght of Judgment of. larger bench of hlgh courts ¥ s T
in Writ Petition  Na. 696/2010 dated 07 11-2013,

03. Leamfed counsel for -the appéllants has cont'ended -that: tfhe.. appellants—«-h" %20 ; e
‘not been treated in accordance wrth law, hence thelr rrghts secured under the

Constltutlon has badly been vrolated that
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passed in accordance wrth law therefore ls not tenable and lrable to be set asrde, .

" that the appellants were appomted in Ex-FATA Secretanat on contract basrs vrcle : h - | ”’“

order dated 01 12-2004 and in. compl:ance w:th Federal Government decrsion S o é

dated” 29 08- 2008 and in pursuance of Judgment of Peshawar ngh Court ‘dated

07-11- 2013 thezr services were regulanzed wrth effect from 01—07-2008 and the

appellants were placed at the strength of Admrnrstratlon Department of Ex FATA:
Secretanat that the appellants were drscnmlnated to the effect that ‘they were
placed in surplus pool v:de order dated 25 06 2019 whereas services of srrmlarly
-placed employees of ali the departments were transferred to their respectlve
departments in Provmaal Government that placmg the appellants in surplus pool

was not only lllegal but contrary to the surplus pool pohcy, as the appellanls

' ' never opted to/be placed in surplus pool as per sectron 5 (a) of the Surplus Pool
: W G 2001 as amended in 2006 as well as the unwdllngness of the appellants =
: .is also clear from the respondents letter dated 22—03 2019 that by domg so, the-

mature servuce of almost fi fteen years may sporl and go in waste, that the rllegal

and untoward act of the respondents is also evzdent from the notlf‘ cation dated
08-01-2019 where the erstwhrle FATA Secretanat departments and dlrectorates
. have been shifted and placed under the admmlstratlve control of Khyber
Pakhtunkhwa Government Departments whereas the appellants were declared
surplus that bllllon of rupees have been granted by the Federal Government for
merged/erstwhlle FATA Secretanat departments but unfortunately desplte having
4' same cadre of posts at civil secretanat the respondents have carried out the

. unJustlﬁable rllegal and unlawful impugned order dated 25- 06—2019 which is not

- only the vrolatlon of the Apex Court judgment but the same wall also vrolate the

fundamental rights of the appeliants bemg enshnned in the Constltutlon “of

Pakrstan wrll seriously affect the promotlon/senlonty of the appellants; that

dlscr'm'”atOfY approach of the respondents is evident from the notlﬁcatlon dated B A
f

22 03- 201Q whereby other employees of Ex-FATA were not placed |n surplu

i
3

o pool but Ex—FATA P!anmng Cel of P&D was placed and me

U GATERIRIN
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mlnlsterlal staff of ex-

- merged areas secretanat is concerned they were plannlng cadre employees

P&D ‘De'paltment' that ded

. adjustment in varlous departments/dlrectorates are rllegal whrch however were
required to be placed. at the strength of Establlshment & Administration
department that as per ]udgment of the High Court senuonty/promohons of the

appellants are required to be dealt wzth in aCCordance wrth the Judgrnent titied -

T'kka Khan Vs Syed Muzafar (2018 SCMR 332),

and with malaﬁde declared them surplus ‘which |s detrlmental to the interests of

the appellants in terms of momtory Ioss as well as seniority/promotlon, hence

lnterferenre of this tribunal would be warranted in case of the appellants
04. Leamed Addltional Advocate General for the respondents has contended
that the appellants has been treated at par Wlth the law: in vogue |e under

sectson-

(

prov:ncual government framed thereunder that

surplus pool policy- states that in case the ofﬁcer/oﬁ' c:als decllnes to be

prowso under Para-6 of the

adjusted/absorbed in the above manner in accordance wrth the prronty ﬁxed as

per hlS senlonty in the mtegrated lust “he’ shall loose the fac:lrty/rrght of

ad}ustment/absorptton and would be requrred to opt for pre-mature retrrement

from government servrce pmwded that if he. does not fulf I the requ:sute

quahfyrng servsce for pre- mature ret:rernent he may be compulsory ret;red frorn

service by the competent authonty, however in the mstant case no affi davut is

forthcommg to the effect that the appellant refused to be absorbed/adjusted

under the surplus pool policy of the government that the appellants were

FATA Secretanat therefore they were treated under

SeCtIOI’l 11(a) of the Crvul Servant Act, 1973 that so far as the i |ssue of rnclusron of

posts in BPS—17 and above of erstwhiie agency. plannlng cells, P&D Department

hence they were adJusted in the relevant cadre of the provrncral government' that

anng the appellants surplus and subsequently their

but the respondents dellberately_

A) of the Cuwl Servant Act 1973 and the surplus pool polzcy of the




s
"order dated 21-11- -2019 and 11-06-2020 created posts rn the adm:nrstratrve
: departments in’ pursuance of request of estabirshment department whlch were

" not meant for blue eyed persons as is- alleged in the appeal that the appel!ants

has been treated in accordance wrth law,. hence. therr appea!s bemg devord of

merlt may be dssmrssed

05.  we have heard feamed counsel for’ the partres and have perused the

record

06.' Before embarklng upon the rssue m hand rt would be approprrate to
explam the background of the- case. Record reveals that ln 2003 the federal
'government created 157 regular posts for- the erstwhrle FATA Secretanat agamst

which 117 emplo ees rnc!udmg the appellants were appomted on contract basrs in

renewed from trme to t:me by |ssumg oﬁ‘ ice orders and to thrs effect the ﬁnal
extensron was accorded for 3 further period of one year with effect from 03 12-
'2009 In the meanwhlle the federal government decnded and rssued :nstructrons‘

dated 29-08-2008 that all those employees working on contract agarnst the posts

~ from BPS 1to 15 shall be regufanzed and decasron of cabrnet wouid be apphcable

to contract emptoyees workmg an ex—FATA Secretanat through SAFRON Dlwsson

A A

- for regu!anzatlon of contract appointments in respect of contract employees

I workrng in FATA In pursuance of the drrectrves, the appel!ants submrtted
4 ' - b apphcatlons for regufarrzatron of therr apporntments as per cabmet decrsaon but
! - such. employees were not regulanzed under the pleas that vrde notrf’ cat;on datedl
-.21 10 2008 and in"terms of the centrally admmrstered trrbal -areas (emptoyees

status order 1972 President Oder No 13 of 1972), the employeesf:working in
‘ FATA shail from the appomted day, be the empioyees of the provrncral
: _government on deputatron to the Federa! Government wrthout deputatron.

- aflowance hence they are not entrtied to be regu!anzed under the pohcy d

dated 29 08-2008

P
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07,

. secretary ex- FATA for regulanzation of thEIl’ servuces accordlngly,

. Act, 2009 and in pursuance the appellants approached the additlonal chlef

but no act:on

' | “was taken on their requests hence the appellants fi lecl writ petlt:on No 969/2010 :

for regulanzatlon of their servuces whlch was allowed vade Judgment dated 30-11-
2011 and services of the appeliants were regulanzed under the regu!anzatnon Act,

2009 agamst wh:ch the respondents fi Ied civil appeal No 29 P/2013 and the

In 2009 the provzncral government promutgated regulanzatlon of servnce |

Supreme Court remanded the case to the Higl‘ Court Peshawar wnth dlrectlon o’

re-exam:ne the case and the Writ Petztson No 969/2010 shalf be deemed tobe

pendung A three member bench of the Peshawar ngh Court decuded the issue

vide. ]udgment dated 07-11-2013 in WP No 969/2010 and serwces of the

appellanﬁs@egulanzed and the respondents were glven three months tlrne to

) }l\-/{pare serwce structure so as to regulate thelr permanent employment in ex-

_ FATA Secretanat vis-a-vis then' emoluments promotrons retlrernent beneF ts and

inter- -semor!ty wnth further dlrections to create a task force to achneve the o

-ob]ectlves haohhghted above The respondents however delayed thesr-

regulanzatlon, hence they ﬁled COC No. 178- P/2014 and m complxance the
respondents submltted order dated 13-06 2014 whereby servrces of the

appellants were regulanzed vide order dated 13~06—2014 wrth effect frorn 01-07-

- 2008 as well as a task force commlttee had been consbtuted by Ex-FATA

Secretanat \nde order dawd 14-10- 2014 for preparatlon of service structure of

such employees and sought time for preparat:on of. servnce ru!es The appellants

agam ﬁled CM No 182-P/2016 W|th IR in COC No 178—P/2014 rn WP No

_‘ ' 969/7010 where the iearned Addttional Advocate General alongmth departmental
: ,representatlve produced letter dated 28-10-2016, wherebv serwce rules for the

: -secretanat cadre employees of Ex- FATA Secretanat had been shown to be

formulated and had been sent to secretanz SAFRAN for approval hence vide,: wy A

}udoment dated 08-09- 2016 Secre;ary SAFRAN was durected to ﬁnalaze the -

-matter Wlthln one month but the respondents :nstead of dolng the needful; ey

Sal“'k Ss“g}




i
gl

declared all the 117 employees lncludmg the appellants as surplus vmde order

'dated 25-06 2019 agalnst Wh!Ch the appellants t‘!ed Wnt Petltlon No 3704~

“ P/2019 for declarmg the nmpugned order as set as;de and retatnmg the appellants
+in the Civil ‘Secretariat of establlshment and admlntstrat:on department having the

: sams'ar cadre of post of the rest of the cwri secretariat employees

08. Dunng the course of heanng,~ the respohdents produced coples of
notifi catlons dated 19- 07'2019 and 22-07 2019 that such empioyees had been b
adjusted/absorbed in varlous departments The ngh Court v:de Judgment dated.;
05- 12 2019 observed that afte: thelr absorptlon now they are regular employees
of the prov:ndal govemment and would be treated as such for all intent and
purposesmng the:r semonty and so far as therr other grlevance regardmg
eir retentaon in cavrl secretaruat rs concerned belng cnval servants rt would

lnvolve deeper apprecratlon of the vures of the polrcy, whlch have not been

|mpugned m the writ petltion and m case the appellants Stlll feel aggneved ‘

' regardzng any matter that could not be Iegally wathm the framework of the sard_

poficy, they: would be legally bound by the terms and condtttons of servrce and in
view of bar contalned in Artlcle 212 of the COl"lStltUtIOl'l thls court could not
embark upon to entertain the same Needless to mentlon and we. expect that

keeprng in Vview the ratio as contamed in the Judgment tltled Tkka Khan and

‘ others Vs Syed Muzafar Hussam Shah and others (2018 SCMR 332), the se‘niority3

would be determsned accordingly, hence the. petltlon was declared as mfructuous '
and was- dxsmlssed as such Agamst the judgment of High Court the appellan’B
filed CPLA No 881/2020 in the Supreme Court of Paklstan, whlch was, d;sposed of
v:de ]udgment dated 04-08—2020 on the terms that the petitloners should -
approach the servuce tnbuna! as the lssue being terrns and COI'IdIthﬂ of their

_service, does fall within the ]unsdlctlon of service tnbunal hence the appeilant

fi led the lnstant servrce appeal
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- 09, - Mam concern of the appellants in the instant servrce appeal is. that in the

i 0
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f] rst piace decfanng them surplus rs |1Iegal as they were servnng agamst regular '

TR

3 .posts an admmlstratlon department Ex-FATA hence therr serwces were requrred

L
P P

o
i

" to be’ transferred to Estabhshment & Admrnrstratlon Department of the provmcual
', government like other departments of Ex—FATA were merged m the:r respectwe
department Their second stance is that by deciaring them surplus and their
5ubsequent adjustment in drrectorates aﬂ‘ected thern in mon:tory terms as well as

their. senronty/promotron also affected bemg pfaced at the bottom of the semorsty -

Ime

10.- In vrew of the forego;ng exptanatron, :n the first. place, lt would be ’

appropna

count the d:scnmlnatory behavrors of the respondens with the

ellants due to which the appellan& spent almost twefve years ln protracted

htlgatlon nght from 2008 tilt date The appel!ants were appolnted on contract

. basrs after fulf lhng all: the codal formairtaes by FATA Secretanat admxmstratlon
. _. wing but thelr servrces were not regulanzed whereas smlarly appomted persons' |

by the same of'r‘ ce wnth the same terms and conditions ; vrde appountments orders

-dated 08- 10 2004 were reguianzed vrde order dated 04—04-2009 Slmllarly a

batch of another 23 persons appounted -on contract were regulanzed vide order

dated 04—09—2009 and still a batch of another 28 persons were regulanzed vide

R R

order dated 17 03 2009 hence the appellants were dlscnmlnated in regulanzatron

of therr services w:thout any valld reason. In order to regulanze the:r servrces the

appellant_s repeatedly requested the respondents to consrder them at par with

those, who were regularized and f' nally they . submrtted applrcatxons for

TR T S S

|mplementat|on of the decision dated 29-08-2008 of - the federal government
s.'where by all those employees workmg in FATA on contract were ordered to be
" regutanzed but thelr requests were declined under the plea that by virtue of
‘presrdentral order as discussed- above, they - are employees of prowncral

A government and only on deputatlon to- FATA but wuthout deputatron al!owance




 were. repeatedly refused regulanzatlon whrch however was not warranted In the

. vrrtue of whlch all the contract ernployees were regulanzed but the appellant .

- as the reSpondents had already declared them as provmcral employees and there ’

regularlzatlon under the regulanzatlon Act 2009 but dld not dlSCUSS their

- regulanzatlon under the policy of Federal Government lald down in the oﬁ' ce

g dlscnmmated ancl they will be regulanzed but sought time for creatron of posts

who too are entitied to the same rel:ef and adwsed the respondents that

K
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hence they cannot be regulanzed the fact however remalns that they were not
ernployee of provrncral government and were appomted by admrmstratlon |

department of Ex- FATA Secretanat but due to malaf de of the respondents they |

meanwhrle the provmcral govemment promulgated Regulanzatlon Act 2009, by

were agaln refused regulanzatlon, but with no piausrble reason hence they were
again drscnrnlnated and compellmg them to file Wnt Petltaon ln Peshawar High

Court whlch was allowed vzde Judgment dated 30-11 2011 wrthout any debate,

was no reason whatsoever to refuse such regularlzatlon, but the respondent '

rnstead of - thelr regulanzabon, ﬁled CPLA in the Supreme Coun: of Pak:stan
/‘

agalnst sueKdecrsron, Wthh agaln was an act of dlscnmmatlon and malaf de,

where the respondents had taken a plea that the ngh Court had .allowed

memorandum |ssued by the cablnet secretary on 29 08-2008 drrectmg the

regulanzatron of servrces of conb'actual employees workmg ln FATA hence the.

Supreme Court remanded thelr case; to Hrgh Court to examzne thls aspect as well,

A three member bench of Hrgh Court - heard the arguments where the

responclents took a U turn and agreed to the - pount that the appellants had been

and to draw service structure for these and other employees to regulate their - - "7 T
pennanent ernployment The three member bench of the Hsgh Court had taken a

sertous vxew of the unessential techmcalltles to block the way of the appellants“3

petatloners are suffermg and are ln trouble bes:des mental agony, hence such/

regulanza’non was allowed on the basus of Federal Govemment declsson dated 29“5

08 2008 and the appellants were declared as civil servants of the FATA




)-‘ . Secretarrat and not of the provmcial government In a manner the appellants B
.: uere wrongfy refused their nght of regutanzatzon under the Federa# Government
- Policy, whrch was conceded by the respondents before three member’s bench
" ,but the appellants suffered for years for a smg!e wrong refusal of the& '
_. _*espondents who put the rnatl:er on the back burner and on the ground of sheer
A-techn:calrtres thwarted the process desplte the repeated drrectron of the federal a
' government as weI! as .of the Judgment of the courts F‘ nally, Servrces of the
appellants were very unwrihngty regulanzed in 2014 wrth effect frorn 2008 and
- _.Athat too after contempt of court proceedrngs Judgment of the three member
| bench is very clear and by vrrtue of- such ]udgment the respondents were :
;' requrred to regularrze them in- the ﬁrst place and to own them as their own
| ‘ Aremployees bor}onthe strength of estabhshment and admlnrstrat:on department‘ ‘
wﬁcretanat but step-rnotherly behavror of the respondents continued
\/‘( \% - unabated, as nerther posts were created for them nor service rules were framed :
for them as were comrn:tted by the respondents before the Hrgh Court and such :' -
ror*rmrtmr—:-nts are part of the Judgment dated 07- 11 2013 of Peshawar High

, tCourt In the wake of 25th Constrtutronal amendments and upon rnerger of FATA> |

' ecretanat into Provrncral Secretanat all the departrnents’ alongwrth staff were )
"merged mto provmcral departments. Pfaced on record is notrﬁcatron dated 08-01-
‘ LO 19, where P&D Departrnent of FATA Secretanat was handed over to provmcral |
- : P&D- Department and Iaw & order department merged into Home Departrnent_‘
-.'-"vrde notrt‘ Catron dated 16 01-2019 Fmance departrnent merged into provmcrai.: :
Finance department vrde notrf‘catron dated 24—01 2019 educatron department-.
' ‘f-':vrde order dated 24—01-2019 and srmrlariy all other department like Zakat & Usher |
' Department Popu!atron Welfare Department Industnes, Technrcal Educatron
| mera#s Road & Infrastructure Agncu!ture Forests Irrrgatron Sports, FDMA and
;".others were merged into respectrve Provrncral Departments but the appellants'
‘ herng emp!oyees of the admrnlstratlon department of ex- FATA were not rnerged

SETRATEN
nnto Provuncral Establrshment & Admrnrstratlon Department rather they were
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- declared surplus ‘which was d:scnmlnatory and based on malaf‘ de as there was

" no- reason for declanng the appellants as surplus as total strength of FATA '

" \ecretanat f:om BPS 1to 21 were 56983 of the crvzl admlnrstration  against whrch '

e employees of provmcral government defunct FATA DC employees appomted by,

.' E:lflTl!\ Secretanat line dlrectorates and autonomous bodles etc were mcluded

- -amongst whrch the number of 117 employees rncludlng the appellants were o

4'granted amount of Rs 25505 00 mllllon for smooth transntron of the employees

. as well as departm%ts to provmcral departments and to thrs effect a summery

was. submltted by the provnnc:al government to the Federal Governrnent whrch

«qs accepted and vnde notrf‘ cat:on dated 09-04- 2019 provmcral government was

o - asked to ensure payment of salanes and other obllgatory expenses mcludlng '

~ terminal benef‘ ts as well of the employees agalnst the regular sanctloned 56983_

' 'Josts of/tbemmstratrve departments/attached dlrectorates/f' eld formatlons of" ‘

-
‘./.

'f"erstwhlle FATA Wthh shows that the appellants were also workmg agaanst
sanctroned posts and they were requrred to be smoothly mergecl with the'

estabhshment and admlnlstratlon department of provmcral government but to-

nerr utter disrnav they were declared as surplus lnspite of the fact that they' ‘

‘were posted agamst sanctloned posl:s and declanng them surplus was no more.‘ -

: than malafi de of the respondents Another drscnmmatory behavror of the o

,respondents can be seen when a totat of 235 posts were created vade order ‘ |

.-: dated 11 06 2020 in admmlstratlve departments le F:nance, horn’e deal

Government Health Envrronment Informatron Agrlculture, Irngatlon Mlneral_

: and Educatron Departrnents for ad]ustment of the staff of the respectrve"

lepartments of e><~FATA but here again the appellants were dlscnmmated and no .

" post was created for them in Establrshment & Admrnlstratron Department and ~

" _ *hey were declared surplus and. later on were ad]usted |n varlous drrectorates '
. which was . detrsmental to their rlghts in terms of monetary benef ts, ‘as the.

:.‘“llowances admrssmle to them in the:r new places of ad]ustrnent were less t:han

:the one admrssable in civil secretanat Moreover therr senlonty was also affected

\/
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. tneir case wnthout any break for gettmg Justrce We feel that the:r case was*'

e nstant case, the appellants has a strong case on. merlt hence we are inclined to

12

) 35 they nrere placed at the bottOm of sentortty and thenr promohons as.the
appellant appomted as Assrstant 1s Stlll worklng as Asszstant m 2022 are the.
ctors whuch cannot be lgnored and WhICh shows that m]ustrce has been done to
‘ the appellants Needless to rnentnon that the respondents falled to apprecuate that |
B ‘the Surplus Pool Policy- 2001 d:d not apply to the appellants smce the same was:' ‘
'specnﬁcally rnade and meant for deahng w1th the transmon of dlstrzct system and
."..resultant re- structunng of governmentai ofﬁces under the devolut:on of powers‘.:

, fi om provmclal to locai governments as such the appellants servace in erstwh:le

FATA Secretanat (now merged area secretanat) had no nexus whatsoever wrth

_rhe same, as netther any department was abohshed nor any post hence the

surplus poel”p‘olrcy applled on them was totally lllegal Moreover the concerned

..-4'

‘ learned counsel for the appellants had added to thear mrsenes by contesting their -
cases in wrong forums and to thls effect the supreme court of Pak:stan in thelr: ,
- case in civit petltron No. 881/2020 had also notrced that the petrtloners bemg ‘
¥ e ursumg their remedy before the wrong forum, had wasted much of thelr time ‘
and the service. Tnbuna! shall Justly and sympathetlcally con51der the questzon of
: delay in accordance wzth law, To thls effect we feel that the delay occurred due to ..

wastage of tarne before wrong forums but the appellants contmuously contested-

,already sporled by the respondents due to sheer techn!callttes and wnthout :
ﬂ- touchmg ment of the case. The apex court is very clear on the pomt of hmltat;on '
'.'-_fhaf cases should be consndered on ment and mere techn:cahtres mcludmg

llmutatlon shall not debar the appellants from the nghts accrued to them In the.;

- condone the delay occurred due to the reason mentzoned above

e 11. We are’ of the consrdered opan;on that the appellants has not been treated

. j' n accordance wnth law, as they were empfoyees of admlmstratron departrnent of _

. -the ex- FATA and such stance was accepted by the respondents in thelr comment( v 3y

YiE G0 EEWE




y submltted to the ngh Court and the High Court vrde Judgment da -:

f_already been wasted in Irhgahon o

7-11- 2013

- .:seclared them crvul servants and ernp!oyees of adm:nrstratron department of ex-'
FATA Secretanat and regulanzed therr servnces agalnst sancboned posts desprte
they were declared surplus They were dlscnmlnated by not transfernng thenr

;servrces to the estabhshment and admlnlstratlon department of provrncral’ :

government on the ana!ogy of other emptoyees transferred to thear reSpectnve‘

: :-departments rn provmcral government and |n case of non avaltabrhty of post S
Frnance department was requrred to create posts rn Estabhshment & ‘

';':'ﬁ\dmmlstratron Department on the anaiogy of creahon of posts ‘in other

Admmlstrahve Departments as the Federai Government had granted amount of

" tmon for a total strength of 56983 posts rncludlng the posts of the

".appellants and declanng them surplus was un!awfut and based pn malaﬁde and'
“on this’ score- alone the rmpugned order is Iuable to be set a5|de The correct_

: ‘course would have been to create the " same number of vacancres in thelr’ '

: respectlve department i.e. Estabhshment & Admm:stratrve Department and to

rost them in therr own department and issues of thelr sentonty/promotron was '

‘.reqmred to be: settted in accordance W|th the prevar!zng law and rule

-

2. We have observed that grave !n]UStICe has been meted out to the .

o appellants in the sense that after contestlng for- tonger for therr reguianzatron and ‘
"f nally after gethng regulanzed they were stm depnved of the servrce j" "
iqtructure/rules and creatron of posts despite the repeated drrecteons of the three 4 |
5 ’:*nember bench of Peshawar Hrgh Court in rts ]udgment dated 07—11-2013 passed
;[n Writ Petttron No 969/2010 The sarne drrectlons has strlt not been rmplemented _
: and the matter was made worse when |rnpugned order of placmg them in surplus" |
pool was passed Wthh drrectly aﬁected the:r senlority and the future ‘career of |

‘_:-'“he appetlants after putting in 18 years of servnce and half of therr service. has




created for oﬂ'\er Admmssb-atiw: Departments vld
‘-notlﬁcatzon dated 11-06 ‘

o aenlonty/promgtxon shall bn dealt' wxﬁn in accordaace W(th

- contztned u‘ Civd SEFvant Act, 1973 and Khyher nghtunkhwa Govemmen.t; ClE
1.

' aewants (Appomtrnent, Pmmotzon & Transfer) R.ules,

- room;

"_.1,4.0}1',.202__2:_..‘ S

‘ department, they are held entitied to all consequentlal benen‘-s The lssue of thenr

Lhu prow;zons

ccordmgly. Parties 'are left to bear thelr ow:-. mm,

ANNOUNCED

trtled Tsza Khan and other Vs Syec Mum.ar'.'
- '-aps?s,am‘ sn‘;h;éhd ‘ath.exs @ms,sma'.s;a{- &ie'.ﬁs'ég{:da‘_ti} ys}ou_j(da’be déténﬁihéd:’ S
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1985, pamcularly Sectinn-".‘__i_ ":j
17(3) of Khyber Pakhtunkhwa Govemmenr Servants (Appointment Prornntion & S

' 4-;._."7.Transfer) Rules 1989 Needless to rnentmn and 1s. expected that in vuew of the - il |
: .f. ratio. as’ contamed In the ]Udgrﬂem
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| ~ The Chief Secretary - l/ )5’7(&:/6)-0’
; Government of KPK Peshawar o L '2—6 09 12003

. éllb.le_“_ Departmental A eal against__the order _dated
o " 25.06.2019. 7 —

..

SR Respected Sl

The appellant submrt as under -

SRR 1. That 1t is stated wrth great reverence that in pursuance of -
i R :tj'-p."j‘i‘“mtegratmn and merger erstwhlle FATA with Province of
; B ; | Khyber Pakhtunkhwa lI the appellant beside others, was
g | L | declared as “Surplus by the Fstabhshment and
| B E ‘-'Admmrstratron Deparpnent (Regulatlon Wing), Khyber
: _ APakhtunkhwa vrle fNot1ﬁf‘at10n No. SO (0O&M)
1 e - b&AD/3 18/2019 dated 25. 06 2019. Later on the
o 1 . | appellant was adjustecl in Local Governrnent and Rural
| Development Depar iment - (LG&RDD) Nowshera

instead - of Civil Sc cretanat Khyber Pakhtunkhwa

Peshawar

That some of other colleagues of the appellant ment1oned o /
" in the’ 1mpugned 01de" dated 25 .06, 2019 has also- ready .

: been subm1tted Servrce appeal No. 1227/2020 before th1s , C
s o | | Hon able " Trtbunal whrch “has been accepted on

14.01.2022, 0perat1ve part of the Judgment reproduced as

under:- “In view of the forgomg, discussion, the instant N 4
-appeal alongwith connected Servrce appeal are accepted

the 1mpugned order date 25.06.2019 is set aside with”

\ o dlI‘CCUOn to the Respondents to adjust the appéllants in

the.r respecttve de,lartmen* ie Establlshment and




_ avallablhty of post, the same shall be create of the

Ny appellants on the same manner as were created for other - -

Admlm_stratlve Departments vlde Finance Notification
dated 11;06.2020.‘ |

. That the above mentloned Judgment dated 14. 01 2022
. has been 1mplemented by the Respondent department."
through order dated 29.08.2023. _

. That in'pursu‘ance of the above Judgment, the appellant
is also entitled to be adjusted in Civil Secretariat KPK

Peshawar as per similar treatment.

. That accord’i'ng‘ to the judgment of the Supreme Court
reported on 2009 SCMR Page 1 if a Tribunal or the
Supreme Court dec:1des a pomt of law relating to the
terms and condltlons of a Civil Servant who litigated,

- and there were other C1|v11 Servants, who may not have
taken any.legal proceedings, in such a case, the dictates
~of justice of Rules of good ‘gov’ernance demand that the
| benleﬁt of 'the said decision be extended to other civii‘

[}

. Servants also, who may, not be parties to that litigation,

- instead of compellmg them to approached the Trlbunal

or other legal forum-m All citizens are equal before law
and entitled to equal protectlon of law as per Artlcle 25
~ of the Constitution of Islamlc Repubhc of Pakistan
| 1973 '




s

It 1s therefore, most humbly prayed that on'-

; B '3 acceptance of mstant Departmental Appeal ‘the . T
:,;nnpugned order dated 25.06.2019 may kindly be -
o _A set 351de and the appellant - may kmdly be- - |

L adjusted in C1V11 Secretanat Khyber Pakhtunkhwa .
B as per Judgment of the Hon able Service Tnbunal S
- dated 14.01 2022 as Well as accordmg to law and -

~ rules. -

Dated 22/09/2023

~ Your Sincerely

. Appellant (s
- Sami Ullah
. Naib Qasid -
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