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Arshid submitted today by Roeeda Khan Advocate. It is
fixed for implementation, report before Single Bench at

Peshawar  on : . Original  file be

requisitioned. AAG has noted the next date. Parcha Peshi
is given to the counsel for the petitioner.-

order of Chairman

-

—

REGISTRAR




=

‘o | /

/)' _
L~
. The application for amplam(mrm of Judgment in aupeai no. 1)77/"021

rece! vad wo-day i.e on 05.01. 20?4 is incomplete on ‘the following score WhiCh is

re ‘urrw io the counsel or the apphcant for completion and resubmission w'thzr.'

/
}ﬂzznays. \

Copy of letier under which the service of the appeliant was left at disposal of
D.C concerned menticned in the memo of petition is not attached with the
pelition biholaced on it. : L '

No. ({v[ “___/s r

Dt ‘f// 2024, L

- REGISTRAR

. SERVICE YRIBUNAL ~ .
~ KHYBER PAKHTUNKHWA
T PESHAWAR, o

Roe%ﬁé ‘Ki;ia"r*: Ady.




N

»

BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR.

Execution Petition No. 5 % /20231

In
In Service Appeal: 1227/2020
Decided on 14.01.2022

Muhammad Arshid (Sweeper) GHS Dhamtour Abbottabad

ooooooooooooo

VERSUS

Civil Secretariat Peshawar.

2. The

vaee

. Govt of Khyber Pakhtunkhwa through Chief Secretary

Govt of through Secretary Establishment,

Establishment and Administration Department Civil
Secretariat Peshawar.,

Department at Civil Secretariat Peshawar.

. The Govt of through Secretary Finance, Finance

Appellant/Petitioner

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.
....................... Respondents
Index
S.No. | Description of documents | Annexure | Pages
1. Copy of petition
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| 19.07.2019 | \O
6. Copy of Service Tribunal C
Judgment dated 14.01.2022 \) — N\
7 Copy of Representation D

>N,
RogédaKhan
Advocate Hi_gh Court
Peshawar



BEFORE THE KHYBER PAKHTUNKHWASERVICE

TRIBUNAL, PESHAWAR.

RS
Execution Petition No. _ 5© /202.44 wiary no. [0 E D
, Daica L b /- 9‘091//
In
In Service Appeal: 1227/2020
" Decided on 14.01.2022

Muhammad Arshid (Sweeper) GHS Dhamtour Abbottabad

...... e Appellant/Petitioner

VERSUS

1. Govt of Khyber Pakhtunkhwa through Chlef Secretary
~ Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance

Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at. Warsak Road Peshawar.

e Respondents

----------------

EXECUTION PETITION TO GIVE EFFECT AND
IMPLEMENT JUDGMENT OF THIS HONOURABLE
TRIBUNAL _DATED _ 14.01.2022 _UPON _ THE
EXECUTION PETITIONER IN LETTER AND SPIRIT.

ooooooooooooooooo



»

That the appellant/Petitioner has been appointed with respondent
department as a Sweeper since long time. -

Respectfully Sheweth:

That along with the petitioner a total number of 117 employees
as appointed by erstwhile FATA Secretariat were declare as
surplus and placed in surplus pool of establishment and
Administrative Department vide order dated 25.06.2019, and for
their further adjustment/placement w.e.£01.07.2019 by virtue of
which the Civil Servants were adjusted in the surplus pool of
Establishment Department and Administration Department.

(Copy of notification dated 25.06.2019 is attached as Annexure-
A). v |

That the government of Khyber Pakhtunkhwa, Establishment
and Administration Department (Establishment Wing) through
Section Officer (E-III) issued a letter dated 19.07.2019 to Deputy
Commissioner, Khyber for adjustment of surplus staff of
erstwhile FATA Secretariat and the service of the petitioner were
placed for further adjustment against the vacant post of Sweeper

as per surplus pools policy. (Copy of letter dated 19.07.2019 is
attached as Annexure-B).

That the appeal was filed in this regard, before the Honourable
Service Tribunal and the same was heard on 14.01.2022 which
was accepted, and subsequently, the impugned notification dated
25.06.2019 was set aside, and directions were given to
respondent Departments to adjust the appellant to their
respective departments. (Copy of Service Tribunal of Judgment
dated 14.01.2022 is attached as Annexure-C).

That along with the aforementioned directions the Honourable
Service Tribunal rendered that upon adjustment to their
respective department, the appellants would be entitled all
consequential benefits. Moreover, that the issue of
seniority/promotion would be dealt accordance with the
provisions contained in Civil Servants (appointment promotion
and Transfer) Rules, 1989, and in the view of the above ratio as
contained in the judgment titled Tikka Khan & other vs Syed
Muzafar Hussain Shah & others (2018 SCMR 332) the seniority
would be determined accordingly.

That the Honourable Tribunal rendered its judgment dated
14.01.2022 but the respondent did not implement the judgment
dated 14.01.2022 of this Honourable Tribunal.
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~ That the judgment dated 14.01.2022 rendered by the Honourable

Service Tribunal is also applicable on those civil servants who
were not a part of the said appeal, because judgments of the
Honourable Service should be treated as judgments in rem,
and not in personam. Reference can be given to the relevant

~ portion of judgement cited 2023 SCMR 8 produced herein

below.

“The learned Additional A.G KPK argued that, in the order of
the KPK Service Tribunal passed in appeals Nos. 1452/2019 and
248/2020, reliance was placed on the order passed by the
Learned Peshawar High Court in Writ Petition No. 3162/-
P/2019, which was simply dismissed with the observations that
the writ petition was not maintainable under Article 212 of the
Constitution, hence the reference was immaterial. In this regard,
we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is
always treated as bring in rem, and not in personam, if in two
judgments delivered in the service appeals the reference of the
Peshawar High Court judgment has been cited, it does not act to
washout the effect of the judgements rendered in the other
service appeal which have the effect of a judgment in rem. In the
case of Hameed Akhtar Niazi vs The Secretary Establishment
Division, Government of Pakistan and others, (1996 SCMR
1185) this Court, while remanding the case to the Tribunal
clearly observed that if the Tribunal or this Court decides a point
of law relating to the terms of service of a civil servant which
covers not only the case of the civil servant who litigated was
litigated, but also of other civil servants, who may have not taken
any legal proceedings, in such a case, the dictates of justice and
rules of good governance demand that the benefit of the above
judgement be extended good governance demand that the benefit
of the above judgment be extended to other civil servants, who
may not be parties to the above litigation, instead of compelling
them to approach the Tribunal or any other legal forum.

That relying upon the judgment of the Honourable Supreme
Court, the execution petitioner would also be subject to the
Judgment dated 14.07.2021 rendered by the Honourable Tribunal
Service Tribunal, since the above mentioned judgment of the
Supreme Court would be applicable on all Courts sub-ordinate
to it. Reference can be given Article 189 of the Constitution of
Pakistan 1973, for easy reference produced herein below.
“Decision of Supreme Court binding on other courts.

189 Any decision of the Supreme Court shall, to the extent, that
it decides a question of law or is based, upon or enunciates of
law, be binding on all other court of Pakistan.
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12.That the judgment of the Honourable Service Tribunal cited
2023 SMCR 8, whereby, the essence of Article 212 of the
Constitution of Pakistan 1973, was fulfilled, by observing that
any question in law decided by Service Tribunal shall be treated
as Judgment in rem, and not in personam. In order to give
force to the judgment of the Supreme Court, the Execution
petitioner may also be subjected to the judgment rendered
by this Honourable Service Tribunal. Reference can be given
to Article 190 of the Constitution of Pakistan 1973 for easy

reference produce herein below
“Action in aid of Supreme Court”.

190. All executive and- judicial authorities throughout Pakistan
shall act in aid of the Supreme Court.

13. That keeping in view the above facts the petitioner filed a
departmental appeal dated on 26.09.2023 for adjustment in civil
Secretariat as per service Tribunal dated .14.01.2022 but to no
avail. (Copy of Representation is attached as Annexure-D).

14.That the execution petitioner now approaches this Honourable
Tribunal for directions to implement the judgment dated
14.01.2021 in the larger interest of justice and fair play.

Prayer

It is therefore most humbly prayed that on acceptance
of this executing petition, may it please this Honourable Tribunal
to do so kindly direct-the implementation of judgment dated
14.01.2022 in Service Appeal No. 1227/2022 Titled Hanif Ur
Rehman Vs Government of Khyber Pakhtunkhwa through
Chief Secretary on the Execution petitioner,

Any other relief that this Honourable Tribunal may deem
appropriate in the circumstances of the case may also be
granted.
[\2’_) BY)
Petitioner
Through '

1 \ﬁ/
Rooeda Khan
Advocate High Court

Peshawar



> BEFORE THE KHYBER PAKHTUNKHWASERVICE
TRIBUNAL, PESHAWAR.

Execution Petition No. /2023
In

In Service Appeal: 1227/2020
Decided on 14.01.2022

Muhammad Arshid (Sweeper) GHS Dhamtour Abbottabad

................. Appel-lant/Peﬁtioner

VERSUS

‘1. Govtof Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar. ‘ ‘

2. The Govt of through Secretary Establishment,
. Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary 'Finance, Finance
Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

SO PR Reépondents
AFEIDAVIT

I, Muhammad Arshid (Sweeper) GHS Dhamtour Abbottabad do here by

solemnly affirm and declare on oath that all the contents of the above

petition are true and correct to the best of my kriOWledge and belief and. . -,

nothing has been misstated or concealed from this Hon' able Tribunal: "

o f




" ¥ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.

Execution Petition No. /2023

In
In Service Appeal: 1227/2020
Decided on 14.01.2022

Muhammad Arshid (Sweeper) GHS Dhamtour Abbottabad.

VERSUS .
Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar & others

ADDRESS OF PARTIES

Muhammad Arshid (Sweeper) GHS Dhamtour Abbottabad
PETITIONER
VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

RESPONDENTS

Rooeda Khjﬁ‘
Advocate High Court
Peshawar
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- ﬁ%"ﬁef Cogx. | .

~ ESTABLISHMENT& ADMN: DEPARTMENT
_ (REGULATIONWING) . - -
Dated Peshawar the 25% June, 2019

- NOTIFICATION - .

_No. SO (O&M)/E&AD/3-18/2019: in pursuance of integration and merger of erstwhile . -
FATA ‘with Khyber Pakhtunkhwa, Authority is pleased to declare the following 117 -
employees appointed tlie erstwhile FATA Secretariat as “surplus” and please them in the |

~ Surplus' Pool of Establishment and Administration. Department for their further

v

‘adjustment/placement w.c.f, 01.07.2019.

Name of einployees‘- '

Designation

1'S.No BPS (Personal
! © 1. | Ashiq Hussain. Assistant 16 =~
2. | Hanif Ur Rehman. Assistant = |16 .
3. | Shaukat KHan . Assistant 16
_.4. | Zahid Khan - Assistant 16 .
5. | Qaiser Khan |- Assistant 16.
6. | Shahid Ali Shah Computer 16
- Operator -
+ 7. | Farooq Khan" Computer - 16
ol | Operator
- 8. | Tauseef Igbal Computer, 16
, ' 5 Operator ;
9. ! Waseem Computer . | 16
: SR .| Operator
- 10. | Altaf Hussat:: Computer | 16
- - ‘Operator . - .
11| Amir Al Computer 16 -
’ o Operator S
12. | Rabia Nawaz Computer |16
‘ ’ Operator . . |
13. | Kamran. Computer {16
o , ... .|Operator - .| -
14. | Hafiz Muhamumad Amjad | Computer 16
- . | Operator o
15. | Fazl-ur-Rehman - | Computer . |16
R : Operator o
. 16. | Rajab Ali Khan Head 13. .
_ . . .. . ADraftsman , 5
17. | Bakhtiar Khan = .| Sub Enigneer | 11 - -
18. | Hakeem-ud-din Draftsman | 11
. 19. | Naseer Khan - Store Keeper | 7
-~ 20. | Inam Ullah | Driver. 5
~.21. { Hazrat Gul -~ Driver .- 5
22.| Said'Ayaz. . Driver 5
. 23..| Abdul Qadir Driver e
~ 24. | Sharbat Khan Driver 5
25. | Igbal Shah : Driver 5
26. | Muhammad Ali . Driver 15 -




27

| Bister Copy .

Khan Muhammad

47

1510

57

: Driver - - -~ - |5
'1.28. | Waheed Shah ‘| Driver 15
29. | Mastan Shah Driver 5
30." | Mubashir Alam Driver 5
- :31. | Yousaf Hussain Driver 5
-1 32. | Ihsan Ullah Driver 5.
-33. | Daud Shah Driver 5
34. | Qismat Wali Driver 5
135. | Alam Zeb- Driver 5
| 36. | Shafgat Ullah Driver 5
37. | Qismat Ullah - |- Driver 15
‘| 38. | Wali Khan , C Tracer 5
'[39. | Muhammad Zahir Shah - . Tracer 5
40. | Niaz Akhtar B Driver - 4
41. | Mena Jan Driver . - 5
42. .| Zaki Shah Naib Qasid- 3
43. | Sabir Shah _ ‘Naib Qasid - 2.
44. | Muhammad Hussain - | Naib Qasid 2
'45.. | Zubair Shah '| Naib Qasid . 2
46. | Muhammad Sharif Naib Qasid 2
Dost Ali ‘ ‘Naib Qasid 2
1 48. - | Nishat Khan- Naib Qasid 2
49. | Wadan Shah ‘| Naib Qasid 2
50. | Inam Ullah. - Naib Qasid 2
Magsood Jan Naib Qasid 2
52:. | Zeeshan .| Naib Qasid 2
-53. | Arshid Khan _ | Naib Qasid 2
54. | Ikhlag Khan ° ‘Naib Qasid- 2
- | 35; | Safdar Ali Shah Naib Qasid : 2
156. | Kifayat Ullah NaibQasid .- = |2
Hidayat Ullah Naib Qasid. .. 2
58. | Khalid Khan Naib Qasid. 2
59. | Shabir Khan Naib-Qasid . . - 2
60. | Saeed Gul | Naib Qasid - 2
61. | Zahid Ullah - Naib Qasid - 2
62. | Farhad Gul NaibQasid - |2
63. | Hameed Khan - Naib Qasid - 2
1 64. | Rashid Khan .| Naib Qasid 2
65. | Dost Muhammad _ | 'Naib Qasid 12
'166. | Sajid Ullah Naib Qasid 2
1 67. " | Iftikhar udd din NaibQasid - - . [2
68. | Altaf Ur Rehman. Chowkider . - . |2
169 | Muhammad Amir Chowker 2
70. | Yasar Arafat Chowkider 2
71. | Zamrud Khsn Chowkider 2
72. | Kimya Gul Chowkider . 2
73. | Aziz Ullah Chowkider - 2




}\,
. .
/

TS

| / 83,

- [ T0a.

2. In order to ensure proper and expedltlons adjustment /aosorption of the abo% mentloned
surplus staff, Deputy Secretary (Estabhsnment), Estabhshment Depc- rtment has

. Better Copy
| 74. Zain Ullah Chowkider = 2
75. Safiullah Chowkider - 12
76.. " Inayat Ullah Chowkider .~ 2.
-77. Muhammad Abid Chowkider 2
Daud Khan AC cleaner 2
79, Muhammad saleem | AC/Cleaner - 2
80. Fazale Hal | Mali 2
| 81, Alamzeb Mali 2
82. Nehad Badshah Mali. 2
“83. Niaz Ali © Cook 2 -
1847 Muhammad Arshid | Cook 12
- 85. Roohullah . Khadim Mosque 2
1 86. Lal Jan ‘Regulation Beldar 2
37 B MuhammadArshld Sweeper 2
Ramish Sweeper - 2
89. Karan Sweeper . 2
' 90. Majid Anwar Sweeper 2
191, Shumail - Sweeper 2
92. Ruhid Maseeh Sweeper - 2
-1 93. .| Naeem Munir Sweeper - 2
1 94.. Pardeep Singh Sweeper . - 2
95. Mukesh Sweeper 2
96. . Muhammad Naveed | Sweeper 12
97. Daia Ram Sweeper 2
98. I4uhammad Nisar . | Sweeper - 2.
1 99. Said. Anwar Naib Qasid - 12
100 .| Haseeb Zeb | Maib Qasid 2
101. - Abid Naib Qasid 2
102. “Wakeel Khan - Naib Qasid 2
Muhammad Amjad | Naib Qasid - 2
5 N Ayaz : S
[ 104. Samiullah Naib Qasid - 2
105. " | Habib-ur-rehman Naib Qasid . 2
106. Miuhammad Shoaib | Naib Qasid = 2
1107 EawarKhan - | Naib Qasid_ 2
'108. J.lisbahullah -| Naib Qasid - 2
109, ' | Muhammad Tanvir | Naib Qasid 2
110. % 7aqas Khurshid Naib Qasia.- .| 2
RIS 1 14uhammad  Zahir | Naib Qasid . - 2
Shah . SN
112 -Javed Khan - Naijb Qasid = - 2
1113, .| Noor Nabia .- Bera o 2
114, Amjad Khan Mali 2
115, Jawad Khan Mali 2
116. - Inam Ullah Haq Chowkider - 2
117. Siraj-ud-din ' Chowkider .



, Br;fter C_OEX. "

“been declared as foeul person in properly momtor the whole process of
- -adj ustment/placement of the surplus staff.

A Ccnsequent upon. above all the above 'surplus staff alcngwrth then original
~- record -of service, are directed: to. report to- the Deputy Secretary (Estabhshment) '
_hstabhshment Department for further necessary action.

. CHIEF SECRETARY :
GOVT OF KHYBER PAKHT UNKHWA |

Endst No &even date

'Copy to:-

BNt

Addmonal Chief Secretary P&D department :
Additional Chief Secretary? Merged Areas Secretarlat

.. Senior Member Board of Révenue.

Principal Secretary to Governor, Khyber Pakhtunkhwa _
Principal Secretary to Chief Minister, Khyber Pakhtunkhwa
All Administrative Secretaries, Khyber Pakhtunkhwa.

The Accountant General, Khyber Pakhtunkhwa.

Secretary (Al&C) Merged Areas Secretariat. . o o
Additional Secretary(Al&C) Merged Areas Secretarlat with the request to
hand overthe relevant record of the above staff to the Establishment
Department for further necessary action and takmg up the case with the

. Finance Department w1th regard to Fmanmal 1mphcat10ns of the staff w.e. f

01.07.2019.

" 10. All Divisional Commissioner in Khyber Pakhtunkhwa
11.AlL Deputy Commissioner in Khyber Pakhtunkhwa.

o 12.Director General information, Khyber Pakhtunkhwa

. 13.PS to Chief Secretary, Khyber Pakhtunkhwa.

- ‘14.Deputy Secretary (Estabhshment) nstabhshment Department for necessary R

action.

- 15.Section Officer (E I) Estabhshment Department -
~ “16.Section Officer (E-IIT) Establishment Department for niecessary action. -
- 17.8ection Officer (E-ITT) Establishment Department
' 18.PS to Secretary Establishment Department :
- 19:PS to Special Secretary (Regulatlon), Establishment’ Department
- '20 PS to Spec1al Secretary (Establrshment) Establrshment Department ‘

(GAUHAR ALI)
SCTION OFFICER (O&M)

Ay
?_,, . .
- .

om0



.(ES%A‘BHSHMENT [NG)

o SOE-TIT (E&FI}) 1~-‘3/7019/Er'§twhlle FATA
;'. Dated Peshawar the July 1.9, 2019 '

- Sub]ect -5

':Dear Sir,

R : 1'am du'ected 0 refer fto the subject noted above and to state that 117;_ SR
T ‘empioyees of different. categon from BPS-01 to BPS-16 of - Erstwhile FATA Secrefariat .~ '~
- are " declared as_surplus. and.-inotified - ‘vide: -Establishment” Department Notification.

- No. SO(O&M)/F&AD/B 18/2019"d itéd 25-06-2019 (copy enclosed) As per. Surplus ‘Pool -
.~ .-Rolicy nofification. * dated. 1 06-2037(copy .endlosed); -services: of the following
.-~ “Ermployees of Erstwhile:: FAT :Secretariat s having domicile of - DIStI"Ct Man«ehm are
L p:aced at your disposaf for furthier. adjuetment w e Q1:07-2019; -0 - o
R 4 SNo Name. - Desagnatxonwath BS
et ‘L..‘L'.-'- A A T MuhammadSaIeem”'; AC Cleaner/N/Qasid (BPS-OZ)
e / 7. | Muhammad:Arshad:; - ‘| Cook (BPS-02):- :
‘ +3.. . |'Muhammad: Tanveer | Naib Qasid (BP5~01)

. It is, therefore, requested that the -above mentuoned Surplus Pool Staff ', S
- _may be ad]usted in your Dlstnct as per Surpius Pool Pohcy '

e,

e “Yours falthfull,y,l

| Endst.of even No.& date- -
Copy forwarded to:- . R '
. The Secretary to Govt of Khyber Pakhtu'
. The District. Accounts Ofﬁcer, Marisehra::
The Section Officer (O&M), Establlshment-Department. , e
The Section Officer (Admn/Budget & De\r) E&A Department -
.' P.S:to Secretary’ (Estt.), Establishment Department. :
. PSS ® Spedal’ Secre@ry’ (Estt¥; ‘Establishiment Department.
7 PARW Bepu‘y Sea'etarw (Estl}; s ‘Estabilishirent Deparmen it

8. Ofﬁaats concemed wnth the dlrectlon to report to Deputy Commrssroner, Mansehra
: 9 Master file. . : . L .

ﬁﬁa’rice Debamﬁeﬁt,‘ o

a'*s‘.in :rs_-.w-w'*-*
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT & ADMINISTRATION

DEPARTMENT

(ESTABLISHMENT WING) »

No. SOE-III (E&AD)1-3/2019/Erstwhile FATA

"To

The Deputy Commissioner, =
* Khyber. - B
| ”Subjéct:} -
. ' CRETARIAT..
. Dear Sir, ' :

- Dated Peshawar the July.19, 2019

ADJUSTMENT OF SURPLUS STAFF OF ERSTWHILE FATA
SE | " o

- I am directed to refér to the subject no.téd' above and to staté:.tha‘tf 117

' embibyees of different categories from BPS-01 to BPS-16 of Erstwhile FATA Secretariat

are declared as surplus  and

No.SO(O&M)/E&AD/3-18/2019 dated 25-06-2
. Policy' notification dated 14-06-2007(copy -enclosed),

notified vide Establishment Department Notification
019 (copy enclosed). As per Surplus Pool

services af  the following;

Employees of Erstwhile FATA Secretariat having domicile of District Khyber are placed -
at your:disposal for further adjustment w.e.f 01-07-2019:- - E

S.No. . | Name : Designation with BS |
1. . | Bakhtiar Khan - Sub Engineer (BPS-11)
_ 2. | Naseem Khari . Storekeeper (BPS-07) -
: 3. | Sharbat Khan Driver (BPS-05)
' 4. | Igbal Shah Driver (BPS-05)
' |2 5. | M™astan Shah Driver (BPS-05).
// 6. {AlamZeb Driver (BPS-05)
7. | Shafgatullah Driver. (BPS-05)
o 8. | Sabir Shah Naib Qasid (BPS-02)
-9, Zubair Shah - - | Naib Qasid {BPS-02)
10, | Muhammad Sharif | Naib Qasid (BPS-02)
‘ 11. | Ikhlag Khan’ * Naib Qasid (BPS-02)

12. | Hameed Khan

Naib Qasid (BPS-02)-

13. | Sdjidullah,

Naib Qasid (BPS-02)

14. | Yasar Arafat

-Chowkidar (BPS-02)

. 15. | Zamrud Khan

Chowkidar (BPS-02)

16. | Kimya Gul - Chowkidar (BPS-02)
- 17. |'Inayatuliah Chowkidar (BPS-02)
18. | Alamzeb Mali (BPS-02)
19. | Lallan Regulation Beldar (BPS-02) |

20. | Siraj-ud-din

Chowkidar (BPS-01)

may be adjusted in your District as per Surplus.Pool- Policy.

It is, therefore, requested that the above mentioned Surplus Pool Staff

Yours faithfuliy'

. (Zaman Ali Khan)
~.. . SECTION OFFICER (E-IIT)

Cont:Page-2 = -
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‘Service Appeal No. 12272020

Date of Institution ... - 21.09.2;620
oatéof'o.ecisson. . ‘14.01;2022-

Hanif  Ur Rehman, Assistant (BPS-16), Durectorate of Prosecutxon Khyber
Pakhtunkhwa o 4 o : - (Appe!iant)

. VERSUS

Government of Khyber Pakhtunkhwa through tts Chlef Secretary at - Cm[
‘Secretariat Peshawar and others. . Co e (Respondents)

: Sved Yahya Zahid Gll!am Talmur Halder Khan &
" Ali Gohar -Durrani, -

Advocates . S '.‘For,Appellents: S
Muhammad Adeel Butt, . S
Additional Advocate General ST ... . For respondents

© AHMADSULTANTAREEN .. - - CHAIRMAN .
| ATIQ-UR-REHMAN WAZIR ... MEMBER (EXECUTIVE) -

DG ENT

ATIQ-UR-REHMAN WAZIR MEMBER !El - Thfs Smgle Judgment

' shall dlspose of the snstant service appea! as well as the followmg connected

7‘3

servuce appeals, as common questlon of law and facts are mvolved thereln -

—

. -1228/2020 titled Zubair Shah

N

122972020 titled Farooq Khan S e

3. 1230/2020 txﬁed Muhammad Ampd Ayaz

Ey,
. ETES

4, 1231/2020 titled Qaiser Khan

5. 1232/2020 ttied Ashiq Hussain o e
6. 1233/2020 titled Shoukat Kh_an - o o ﬁ*??srf*z

7. 1244/2020 titled Haseeb Zeb -

“
e
o
i
=0




.
8. 1245/2020 titled Muhammad Zahir Shaty

9.-11125/2020 titled Zahid Khan

10. 11126/2020 titled Touseef Iqba]

o 02 Bnef facts of the tzse are that the appellant was rmt:ally appomted as

Assrstant (BPS—l 1) on contract basls ln Ex FATA Secretarrat vsde order dated 01-

.12-2004 HlS servrces were regularized by the order of Peshawar ngh Court vrde ‘

Judgment dated 07-11-2013 wrth effect from 01-07 2008 ln cornplrance with

| cabmet decrsron dated 29-08 2008 Regularlzatlon of the appellant was delayed
by the resoondents for qurte longer and in the meanwhrle ln the wake of merger

- of Ex-FATA wrth the Provrnce, the appellant aiongwrth others were declared .

surplus vrde order dated 25 06~2019 Feelmg aggneved the appellant alongwnth
others ﬁled wnt pehtaon No 3704-9/2019 ln Peshawar Hrgh Court, but rn the -
meanwhite the appellant alongwcth others were adjusted rn vanous dlrectorates N
"xe/’ N ' hence the Hzgh Court vide judgment dated 05 12-2019 declared d'te petttron asl'
mfructuous whlch was challenged by the appellahls in the supreme court of
Pakistan. and the supreme court remanded therr case. to thls Tnbunal vrde order -
dated 04-08- 2020 in CP No. 881/2020 Prayers of the appellants are that the
lmpugned order dated 25-06-2019 may be set assde and the appellants may be
_ retamed/ad]usted agamst the secretanat cadre bome at the strength of
Establlshment & Adrnlnlstratlon Departrnent of wal Secretanat S rnllarly
‘ _ senaoraty/promotron may also be given to the appellants smce the mceptzon of |
therr employment in the govemment department wrth back beneﬁts as per'

Judgment tltled T‘kka Khan & others VS Syed Muzafar Hussaln Shah & others

(2018 SCMR 332) as well as in the lrght of )udgment of. larger bench of high: courts ¥ piiots
o nwit Pefition No. 696/2010 dated 07-11- 2013

ol MR NS

03, Learred counse! for the appel!ants has contended ~;that_-the: appellants Has=
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' passed in accordance with law, therefore ls not tenable and lrable to be set aside; -

- that the appellants were appomted in Ex-FATA Secretanat on contract basrs vide

';:X%m;i'&'":

(g
SEL LM

' order dated 01 -12

-2004 and in cornpllance w:th Federal Government decrsion
dated 29-08 2008 and ln pursuance of Judgment of Peshawar ngh Court dated -
: 07-11 2013 the:r services were regulanzed with effect from 01 07-2008 and the

'appellants were pIaced at the strength of Admmrstratron Department of Ex-FATA

~ Secretanat that the appellants were dlscnmlnated to the effect that they were A

placed in"surplus pool wde order dated 25-06 2019 whereas servuces of similarly

T
TR St

' placed employees of all the departmenls were transferred to thelr respectlve

.@z"“:{,

. departments in Provmcral Govemment that placmg the appellants in surplus pool

b 2
G
B

. was not only |llegal but. contrary to the sumlus pool polrcy, as the appellants '
never opted l:otre placed in surplus pool as per section-s (a) of the Surplus Pool
Pol‘ "of 2001 as amended in 2006 as well as the unwall ngness of the appellants :
is also clear frorn the respondents letter dated 22—03 -2019; that by domg 50, the _
' mature service of almost ﬁfteen years may sporl and go in waste that the ‘illegal :
and untoward act of the respondents is also evrdent frorn the notlﬁcatlon dated
08~01-2019 where the erstwhrle FATA Secretanat departments and dlrectorates
have been sh:fted and placed under the admlmstratrve control of Khyber
Pakhtunkhwa Government Departmenls whereas the appellants were declared
‘ surp]us that bllllon of rupees have been granted by the Federal Government for
= ‘_lmerged/erstwhlte FATA Secretanat departments but unfortunately desprte havmg |
same cadre of posts at civil secretanat the respondents have carned out the
unJustlﬁable ll!egal and untawful |mpugned order dated 25-06-2019 which is not'
only the violation of the Apex Court Judgment but the same will also vrolate the
‘ : fundamental rights of the appellants bemg enshnned ln the Constltutron of
Pakistan, will senously affect the promotron/senlonty of: the ‘appellants; ‘that
g dlscnrmnatory approach of the respondents IS evident from the notlﬁcatron daf*éé

R

22-03- 2010 whereby other employees of Ex-FATA were not placed in, surplu

. s .H;nrna'”w %
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P&D Department that declarmg the appellanl:s surplus and subsequently their

. ad]ustment in vanous departments/directorates are |llegal Wh‘lch however were

reqr.ured to be placed at the strength of Establrshrnent & Admmlstratlon

department that as per }udgment of the High Court, senrorlty/promotxons of the
appellants are requured to be dealt with in accordance W|th the Judgment titled
“l'kl(a Khan Vs Syed Muzafar (2018 SCMR 332) but the respondents del:berately :

" and with malaﬁde declared them’ surplus, Wthh is detnmental to the mteres's of |

- the appellants in terms of momtory loss as well as senrority/promotron hence

' lnterferenre of thfs tnbunal would be warranted in case of the appellants

T 04, Learned Additional Advocate General for the respondents has contended

that the appellants has been treated at ‘par wath the law rn vogue le under

SECthﬂ,l’l( ) of the Civil Servant Act 1973 and the surplus pool pollcy of the .

-

provsncual government framed thereunder that prowso under Para-6 of the

surplus pool pohcy states that in case the ofﬁcer/off‘crals declmes to be

adJusted/absorbed in the above manner: in accordance wrth the prlonty ﬁxed as

- per his senlorlty in “the- rntegrated llst he shall loose the facrhty/nght of

ad;ustment/absorptlon and would be requrred to- opt for pre-mature retirement
from government service provrded that if he: does not fulﬂll the requnsnte

quallfylng semce for pre- mature retrrement he. .may be compulsory retxred from

serwce by the competent authortty, however in the rnstant case no aft‘davrt is

forthcommg to the effect that the : :appellant refused to be absorbed/adjusted
under the surplus pool policy of the government that the appellants were
. ministerial staff of ex-FATA Secretanat therefore they were treated under
section- Il(a) of the Civil Servant Act 1973 that S0 far as thei |ssue of mclusron of

posts in BPS-17 and above of erstwhlle agency planmng cells, P&D Department

merged areas secretanat is concemed they were planning cadre employees i

l.

(5 Sy

AP

hence they were ad]usted in the relevant cadre of the provnncral govemment Jthat

after merger of erstwhile FATA with the Province, the F:nance Department vode?;"" \
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s record

»order dated 21 11 2019 and 11-06- 2020 created posts |n the - adn'umstratlve

departrnents m pursuance of request of establlshment department whlch were

merit may be dlsmlssed
05. We have heard leamecl counsel for the partres and have perused the

'06; Before embarkrng ‘upon the |ssue in hand lt would be appropnate to

'exptam the background of the case. Record reveals that |n 2003 the federal
govemrnent Created 157 regular posts for the erstwhlle FATA Secretanat agamst

. which 117 emplo ees mcludrng the appellants were appornted on contrar:t basrs i
2004 sher

r fult‘lltng all the codal formalltres Contract of such ernployees -Was

renewed l’rom tlme to time by rssumg off ce orders and to thls effect the ﬁnal

exten5|on was accorded for a further period of one year wrth effect from 03 ~12-

' 2009 In the meanwhlle the federal government decaded and lssued mstructaons
. _dated 29-08~

2008 that ail those emponees workrng on contract agamst ‘the posts

from BPS 1 to 15 shall be regulanzed and decision of cabinet would be appl;cable'

to contract employees workmg in: ex-FATA Secretanat through SAFRON Dlvrsmn
for regulanzatlon of contract appomtments in. respect of contract employees

workmg in’ FATA 'In pursuance of the dlrectlves the appellants submrtted

. applrcatrons for regularuzatnon of their apporntments as ‘per cabmet decrs:on but ’

such employees were not regulanzed under the pleas that vrde notifi catlon dated

21 10- -2008 and m terms of the centrally adm:mstered tnbal areas (employees

status order 1972 Presrdent Oder No 13 of 1972), the employees workmg in -

FATA shall from the appoznted day be the employees of the provrncral

government on deputatlon to the Federal Governrnent wuthout deputatron

o allowance hence they are not ent:tled to be regulanzed under the pohcy declsron ‘

dated 29-08 2008




07. -_ In 2009 the provmclal government promulgated regulanzatron of servrce
"Act 2009 and in pursuance the appellants approached the addetlonal chief

secretary ex- FATA for regulanzatlon of thelr servrces accordangly, but no action

was taken on their requests hence the appellants fi Ied wrtt petltlon No 969/2010

for regulanzatlon of therr servrces whlch was allowed vrde Judgment dated 30-11- .

2011 and serwces of the appeilants were regulanzed under the regularrzatnon Act,

2009, agarnst whtch the respondenB filed crvrl appeal No 29 P/2013 and the
'ZSupreme Court remanded the case to the Hrgh Court Peshawar wuth dlrectlon to .
o . re-examrne the case and the Writ Petrtlon No 969/2010 shall be deemed to be

: pendlng A three member bench of the Peshawar ngh Court deuded the issue

vide judgment dated 07~11 2013 in WP No 969/2010 and servnces of the .

' appellan/

were regulanzed and the respondents were glven three months tlme to
\ )}[\/pépare servrce structure so as. to regulate therr permanent employment In ex-

' FATA Secretanat vis- a-vrs thear emoluments promotxons retrrement beneﬁts and '

rnter-se-senlonty WIth further drrectrons to Create a task force to achreve the
B obJectlve< thhllght“d above The respondents however delayed thelr
'regulanzatuon hence they ﬁled COC No 178 P/2014 and in- compllance the
) 'respondents submltted order dated 13- 06- 2014 whereby servrces of the

appellants were regulanzed v:de order dated 13-06-2014 with effect from 01-07-

Lo 2008 as well as . a task force commrttee had been constntuted by Ex- FATA

Secretanat vrde order dated.14-10- 2014 for preparation of servzce structure of

_ such employees and sought time for preparation of servrce rules T‘ne appellants

v

agaln fi led CM No. 182-P/2016 wrth IR in COoC No 178-P/2014 m WP No

#
1

p 969/7010 where the learned Addztzonal Advocate General alongw:th departmenl:sl

' represental:ve produced letter dated 28 10-2016, whereby servrce rules for-the |
secretanat cadre employees of Ex- FATA Secretanat had been shown to be .

fon‘nulated and had been sent to secretary SAFRAN for approval hence vrdet— .

"Judoment dated 08-09-2016, . Secretary SAFRAN  was: dlrected to Fnahze the.«'",,

(-LJ)

matter- wrthm one month but the respondents snstead of dolng the needf,ql

LAt e YL ’E.‘;remmwn.m"eumw_o IS




declared all ‘he 117 empIOyees rncludmg the appellants as surplus wde order

dated 25 06 2019 agarnst whrch the appellants ﬁled Wnt Petltlon No 3704-
P/2019 for declanng the lmpugned order as set asrde and retammg the appellants
-in the. Crval Secretanat of establlshment and admlnlstratlon department havmg the

srmrlar cadre of post of the rest of the crvrl secretanat employees

notrf‘ catzons dated 19- 07 2019 and 22

_ ad]usted/absorbed in vanous departments The ngh Court vrde Judgment dated

05-12- 2019 observed that after their absorptuon now they are regular employees

of the provmclal government and would be treated as such for all lntent and

purposes/m@ng therr senlonty and so far as therr other grlevance regardmg

. N '
\\' l mentron :n civil secretanat is concerned belng CIVl| servants

W

lt would

mvolve deeper appreclatron of the vrres of the pOlle, whlch have not been

regardlng any matter that could not be legally w;thm the framework of the said.
pollcy, they would be Iegally bound by the terms and condrttons of service and in

view of bar contalned in Artlcle 212 of the Constrtutxon thss court could not

" embark upon to entertain the same Needless to mentlon and we expect that
keepmg in view the ratlo .as contamed Il'l the ]udgment tutled Tikka Khan and
others Vs Syed Muzafar. Hussain Shah and others (2018 SCMR 332), the senlonty

would be determrned accordmgly, hence the petrtlon was declared as lnfructuous

. approach lhe servrce tnbunal as the |ssue bemg terms and condltlon of thelr

servrce, does fall W|th|n the ]UﬂSdlCt!Oﬂ of servrce tnbunal hence the appellant

fi Ied the mstant servzce appeal

R I e A A T B B

08. . Dunng the course of hearmg, the respondents produced coples of

-07 2019. that such employees had been

|mpugned m the writ petrtlon and rn case the appellants strll feel aggneved A

and was: d:smsssed as such. Agalnst the ]udgment of” ngh Court the appellants o
t‘ led CPLA No 881/2020 in the Supreme Court of Paklstan, whlch was dlsposed of

vrde }udgment dated 04-08-2020 on the terms that the petrtloners should -

MRS R
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03. Marn concern of the -appeliants in the rnstant serv:ce appeal is. that in the

nrst place declanng them surplus lS 1Ilegal as they were servrng agaunst regular
posts m admmlstratron depa‘rtment Ex-FATA hence thelr servrces were requrred
to be transferred to Establrshment & Admlnlstratlon Departrnent of the provrncral

government like other departments of Ex-FATA were merged in thelr respectlve

lme

- - 10. In VleW of the foregoung explanatlon, in the first place, |t would be

o ' appropria »'t'o count the dlscnmlnatory behavrors of the respondents with the
| \ } N \/ap@‘a due to which the appellants spent almost twelve years in protlacted
. - . .

lrt:gatlon nght from 2008 tii date The appellants were appolnted on contract

baszs after fulf lllng all the codal formalrtres by FATA Secretanat admlnlstratron

' wmg but therr servrces were not regulanzed whereas ssmrlarly appomted persons

by the same offce with the same terms and COﬂdlt]Ol"lS vrde apporntments orders

. dated. 08 10 2004 were regulanzed vide order dated 04-04-2009 Slmllarly 2
batch of another 23 persons appomted on contract were regulanzed vide order
dated 04~09-2009 and stlll a batcln of another 28 persons were regularlzed vide.
order dated 17 03- 2009 ‘hence the appellants were dlscnmmated in regulanzatlon

. of theﬂ’ services W|thout any valld reason. In order to regularlze thelr servrces the

appellants repeatedly requested the respondents to consuder them at par with

those who were regularized and fi nally they submutted applrcatrons for : -

lmplementat!on of the decision dated 29- 08—2008 of - the federal government

| where by all those ernp!oyees workmg in"FATA on contract were ordered to be

regularlzed but their requests were decllned under the plea that by virtue of )

presudentlal order as dlscussed above, they are: employees of provmc:al

\

government and. oniy on deputatlon to FATA but wrd'lout deputatlon allowance

department Thelr second stance is that by declanng them surplus and their
subsequent ad]ustment in dlrectorates affected them in monltory terms as well as

their senlonty/promotlon also affected berng placed at the bottom of the semonty

e




hence they cannot be regularrzed the fact however remams that they were not .-

employee of provmcral government and were appolnted by admrnnstratlon

department of Ex-FATA Secretanat but due to malaf de of the respondents they
were repeatediy refused regulanzatron whlch however was not warranted in the
meanwhlle the provrnoal governrnent promulgated Regulanzation Act 2009 by
vrrtue of whach all the contract employees were regulanzed but the appellant
were agarn refused reguianzat:on, hut with no plausrble reason, hence they were |
again d:scnmrnated and compellmg them to file Wnt Petrtlon in Peshawar High .,
Court whlch was allowed vzde Judgment dated 30 11 2011 wrthout any debate,
-as the respondents had already declared them as provxnc;al employees and there
. Was no ‘reason whatsoever to refuse such regulanzatlon, but the respondent
rnstead of therr regularlzatron ﬁled CPLA in the Supreme Court of Paktstan

/
‘ against sueh decrszon which agarn was an act of drscnmlnatlon and malaﬂde

N

where l:he respondents had taken a plea that - the” ngh Court had allowed

regulanzatron under the regulanzation Act 2009 but drcl not drscuss theur
regulanzaoon under the pOlle of Federal Government Iard down ln the oche
memorandum rssued by the cablnet secretary on 29 08-2008 dlrectrng the
. regulanzatron of servrces of contractual employees worklng tn FATA hence the
B ) Supreme Court remanded therr case to Hrgh Court to examrne th:s aspect as well.
A three member bench of ngh Court heard the: arguments where the
respondents took a U turn and agreed to the pomt that the appellants had been
, Vo drscnmmated and. they will be regulanzed but sought tlme for creatron of posts
and to draw servrce structure for these and other employees to regulate their

, perrnanent employment The three member bench of the High Court had taken a: .

serious vaew of the unessentiat technxcalltres to block the way of the appellants

| who too are entxtiecl to the same relref and. adwsed the respondents that the

SEE%

o
LS 2L

petrtloners are suffenng and are in trouble besrdes mental agony, hencevsuch

ALY

regulanzatron was allowed on the basis of Federal Government decrsron dgtedJ29~ :

08- 2008 and the appellants were declared as civil - servants of the FATA
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| Secretarlat and not of the provrncial government In a manner the appellants-

, ”

were wrongly refused their rlght of regutanzatron under the Federal Government
'Policy, whrch was conceded by the respondents before three member’s bench, -
- but the appellants suffered for years for a smgle wrong refusal of the'.. .

: "espondents who put the matter on the back burner and on the ground of sheer

' technacalltles thwarted the. process desplte the repeated d:rectnon of the federal |

govemment as well as of the Judgment of the courts F-“ nally, Servrces of the .

appellants were very unwrlhngly regulanzed in 2014 wnth effect from 2008 and.'. :

" rnat tod aﬁer contempt of court proceedlngs Judgment of the three member:

bench is very clear and by vurtue of such Judgment the respondents were

: “ requrred to regulanze them in the ﬁrst place and to own them as thEIl’ own

employees bo;r;oqthe strength of establlshment and adminlstratson department

/ofF}A’fecretanat but step~motherly behavnor of the respondents contrnued :

' unabated as nelther ‘posts were created for them nor serwce rules were framed

for them as were commltted by the respondents before the H:g_h Court and such

. rommltments are part of the ;udgment dated 07- 11 2013 of Peshawar ngh

Court. In the wake of 25th Constltutlonal amendments and upon merger of FATA

I ecretanat mto Provmcral Secretar:at all the departments’ alongwrth staff were'.: |
merged rnto provmcral departments Placed on record is notrﬁcatlen dated 08-01-
¢019 where P&D Department of FATA Secretarrat was handed over to provunc:al
P&D Department and Iaw & order department merged mto Home Department
fsde notrf catlon dated 16- 01~2019 Frnance department merged into provmcral

'~~lnance department vide notrﬁcatlon dated 24- 01-2019 educatlon department |

wde order dated 24—01-2019 and srmllarly all other department llke Zakat & Usher '

| Department Populatlon Welfare Department Industnes, Techmcal Education, - '

e merals Road & Infrastructure Agncuiture, Forests Irrrgatron Sports FDMA and
others ‘were merged into respecbve Provincial Departments but the appellants
berng employees of the admmlstratlon department of ex-FATA were not merged '

snto Provmcsal Establashment & Administration Department rather they were‘ n

FUTRETES




- " 'was submltted by the provincial govemment to the Federal Government which’ '

: E:/-’\TA Secretanat lme dlrectorates and autonomous bodles etc were included, - -

Bt

declared surplus which was drscrrmmatory and based on malaf‘ de as there was'

no reason for declanng the appellants as surplus as total strength of FATA
\ecretanat ﬁom BPS 1to 21 were 56983 of the crv:l admlnlstratlon agamst Wthh.‘

“employees of provmcral governrnent defunct FATA DC employees appointed by

'4 amongst whuch the number of 117 employees mcludlng the appellants were'

_. .' granted amount of. Rs. 25505 00 m:llron for smooth transrt;on of the employees

- ‘ | as well as departments to provmcral departments and to thrs effect a summery'

f~ ¥3S accepted and vide notrt‘ catlon dated 03- 04 2019 provmcral government was.

t:f asked to ensure payment of salar:es and other oblrgatory expenses mcludrng :

- 'termmal benef ts-as well of the employees agalnst the regular sanctroned 56983

- DOStS of th lnlstratlve departments/attached dsrectorates/ﬁeld formatlons of

w.""erstwhlle FATA whrch shows that the appellants were also workmg agamst |

.,sanctloned posts and they were requrred to be smoothly merged W|th the_

heir utter drsma\ they were declared as surplus msplte of the fact that they -

) were posted agalnst sanct:oned posts and declanng them surplus was no more

.than malat‘ de of the respondents Another drscnmmatory behawor of the

: "esponden.s can be seen, when 3 total of 235 posts were created vrde order

dated 11-06 2020 in adrmmstratwe departments le Flnance, home Local

' eovernment Health Envsronment Informatlon Agrlculture, Irngatlon Mrneral

'A ‘post was ereated for them in Establrshment & Admlnlstratron Department and . -

and Educatton Departments - for adJustment of the staﬁ’ of | the respect:ve. ,

) "PDartmentS of ex-FATA, but here agaln the appellants were dlscrlmanated and no

“they were declared surplus and later on were ad]usted ln varlous drrectorates |

“ «fhlch was detnmenta! to their nghts in terrns of monetary benet‘ ts as’ the ,

~the one adrnrssrble in civil secretanat Moreover therr seruorlty was. also affected //‘

o
¥

A TR, <

;establ:shment and adminlstratron department of provrncral government but’ to_ 4 |

srlowances admrssrble to them m thenr new places of ad;ustment were less than FEEVED
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: as they were placed at the bottom of senlorfty and thelr promot:ons as the

appellant appomted as Assistant’ lS stsll workmg as Asmstant m 2022 are the__ o

actors which cannot be |gnored and whrch shows that anUSthG has been done. to',

the appellants Needless to mentlon that the respondents falled to appreciate that

B the Surplus Pool Pohqr 2001 d|d not apply to the appellants smce the same was' |

,specrﬁcally made and meant for dealmg wrth the transztlon of dlStl'ICt system and :

resultant re- structunng of govemmental off‘ ices under the devolutlon of powers '

. from provmoal to local governments as such the appellants servnce in erstwhile

; - FATA Secretanat (now merged area secretanat) had no nexus whatsoever W|th o

- .the same, as nelther any department was abohshed nor any post hence thel

surplus poef"‘ ohcy applfed on them was totally lllegal Moreover the concerned'

N\ Jy

,o'

leé’rned counsel for the appellants had added to thelr mlsenes by contestlng thelr |

cases in wrong forums and to thlS effect the supreme court of Paklstan in therr

" " case in crvul pet;tlon No. 881/2020 had also notzced that the petltloners bemg- .

ursumg their remedy before the wrong forum had wasted much of their tzme

"and the serwce Tnbunal shall Justly and sympathetscally consrder the questron of'

. delay in accordance wnth law, To thIS effect we feel that the delay occurred due to'l_ '

"their case wuthout any break for gettmg justnce We feel that thelr case was -

I'wastage of tlme before wrong forums but the appellants conhnuously contested'

}'already sporled by the reSpondents due to sheer technlcahtles and wrthout'

a touchmg ment of the case. The apex court is very clear on the polnt of llmltatlon

that . cases, should be consrdered on merit and mere technlcalttles mcludmg

: .‘-limltatlon shall not debar the appellants from the nghts accruecl to them. In the

: nstant case the appeliants has 2 strong case on ment hence we- are mcllned to‘ '

*: zondone the delay occurred due to the’ reason mentloned above

11, We are of.the consudered opmlon that the appellants has not been treated -

-in accordance W|th law as they were employees of admlmstratson departrnent of

the ex-FATA and such stance was accepted by the respondents in thelr comrnent,%_. it
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submrtted to the ngh Court and the Hrgh Court vrde Judgment dated07-11- 2013

K /("’ seclared thern c:vrl servants and employees of admmrstratron department of ex- -
1 FATA Secretarrat -and regularrzed therr servrces agamst sanctroned posts desplte : o
‘they were declared surplus. They were dsscnmlnated by -not transfernng their
‘. services to the establlshment and admsmstratlon department of provincial
:'government on the analogy of other employees transferred to therr respective :
"‘departments in provrncral government and in. case of non avallabllrty of post
__“F-'lnance clepartment was requrred to Create posts in Establlshment & |
"‘Admlnastratlon Department on the analogy of creatron of posts in otherj

o ‘,‘Admrnlstratlve Departmenl:s as the Federal Government had granted amount of-'. ‘

'rlllon for a total strength of 56983 posts rncludrng the posts of the

h‘—/ 1'1"appellants and declaring them surplus was- unlawful and based on malaﬁde and
. on this’ score alone the rmpugned order is liable to be set aslde The correct»
. v:course would have been to- create the same number of vatancies in therr

.-,' respectlve department i.e. Establrshment & Admznlstratlve Department and to |

_“ost them rn then own department and issues of thelr senrorlty/promotron was

requrred to be settled in accordance wrth the preva:lrng law and rule
: , A 0

'.12, We haye observed that grave |n3ustrce 'has | been meted out to the |
. .:-anpellants in the sense that after contestlng for longer for thEll’ regularlzatlon and. .
fi nally aﬁer gettlng reguiarlzed they were  still depnved of the servrce‘ :
- :?tructure/rules and creation of posts desplte the repeated directions of the three‘
member bench of Peshawar ngh Court in its ]udgment dated 07- 11 2013 passed
» - in Wit Petltron No 969/2010 The same drrectrons has strlt not been rmplemented
,and the matter was made worse when mpugned order of plac:ng them in surplus- :
3_. pool was passed which dlrectly affectec! thelr semorlty and the future career of
the appellants after puttmg in 18 years of servrce and half of therr service. has

already been wasted in lltlgatron
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k_'not:ﬁcatlon dated 11-96-2020 Upon their adjustment

v - department, they are held enﬁtied to' all consaquentlal benen

- Se”i°“t.~y/p“""’?‘f’ﬁ°"._ S'ﬁ'a."_‘-bé' -dea'%"..”;;ffdi-“" in -écéérd'é.ﬁciév"wtm .ﬂ{é-,..proviSiQn; '.

e "_17(3) of Khyber Pakhmnkhwa Government Servants

o ,-.-_.".Transfer) Rules. 1989 Neecness to ment:on and 1s. expected 'chat in vaew of the

b . o ratio.as’ contamed ln the Judgmem

bﬂed uRka Khan and other= Vs Syec Muz.atar'._,-. .

S R o "Hussaln Shah and ethers (2018 SCMR 332), lhe senloﬁty would be cietermined'

: arcordmgly Pames are left o bear thelr oWn co—-r.;.
"rc}om;' L ‘.-;T..,_. Y S

© . ANNOUNCED B

A

anner as were' -
other Admlmsb-aﬁva Denartments VIda Flnance Department o ;

irr the:r respectwe L
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The Ch1ef Secretary :
"~ Government of KPK Peshawgr

-Su“bile_ct: Departmental Appeal aga'ins't' the _order dated .
A "25062019 : ' :

ot ST neraTa

7 Respeécted Sir

The appellant ':.subl-nit as under:-

. 1. That it is stated with gregt reverence that in pursuance of
integration and merger grstwile FATA with Province of
Khyber Pakhtunkhwa, I'i"thc appellant.beside others, was
- declared as “Surplus by .the Establishment and
Admmlstratxon Departmpnt (Regulation Wing), Khyber
L, ‘ Pakhtunkhwa v1de> Notlﬁcatlon No. SO. (O&M) |
-.“E&AD/3 18/2019 dated 25.06. 2019 Later on the
| o appellant was ad_lusted m Pakistan Forest Institution (PFI

i"."i‘i‘_-'f"r]Peshawar),_ instead of C1v11 Secretariat Khyber
'Pakhtunkhwa Peshawar. i | ‘ |

_‘.
I

R

2. That sOme of other coll’e"étgues' 6f the appellaht’mentioned ,
in the impugned order (lated 25.06. 2019 has also ready » )/
~ been submitted Service appeal No. 1227/2020 before this | J
Hon'able Tribunal Wthh has been accepted on
14.01.2022, operatlvc part of the judgment reproduced as ~
under:- “In view of the forgomg, discussion, the instant -
| appeal alongwith’ comxectcd Servwe appeal are accepted, |
- the 1mpugned order date 25.06.2019 is*Set aside with

. direction to the Respondents to adjust the appellants in -
' '.thelr respective depar}ment ie Establishment ;and i o
:_‘Admm1strat10n Department Khyber Pakhtunkhwa il @ g




[/

~availability of post, the 'sarl-ne shall be create for the

appellants on the same manner, as were created for other

. Administrative Departments vide Finance Notification -
dated 11.06.2020. |

. That the above mentioned Judgment dated 14.01.2022 o

has been implemented ‘b'}:‘r‘:th'e Respondent department

‘through order dated 29.08.2023.

. That in pursuance of the above Judgment, the appellant

is also entitled to be adjusted ‘in Civil Secretariat KPK

Peshawar as per similar treatment.

. That according to the judgment of the Supreme Court

reported on 2009 SCMR Page 1 if a Tribunal or the

Supreme Court decides a point_ of law relating to the

terms and conditions of a Civil Servant who litigated,

and there Wf;ré other Civil Servants, who may not have
taken -any Iegal proceedings, in such a case; the dictates
of justice of Rules of good governance demand that the

benefit of the said decision be extended to other civil

- Servants also, who may, not be parties to that litigation, -

instead of compelling them to approached the Tribunal
or other legal forum---- All citizens are equal before law

and entitled to equal pro‘t‘ectio‘n of law as per Article 25

of the Constitution of Islamic Republic of -Pakistan

1973.



It s therefore most humbly prayed that on

B acceptance of 1nstant Departmental Appeal the', -
1mpugned order dated 25. 06 2019 may kmdly be

' set. as1de and the appellant ' - may kmdly be

| adjusted in Civil Secretariat Khyber Pakhtunkhwa .

as . per Judgment of the Hon able. Serv1ce Trlbunal. |
| dated 14.01. 2022 as well as accordlng to law and;; .

B Dated 22/09/2023 .'
o Your ‘Sincerely
' ,Appellant
AP
~Muhammad Arshad

e ‘Sweeper |
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