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38.01.2024 The implementation petition of Mr. Muhamm'ad
Tanvir submitted today by Roeeda Khan Advocate. It is
fixed for impiementation report before Single Bench at

| Peshawar  on ' . Original  file  'be

requisitioned. AAG has noted the next date. Parcha Peshi

is given to the counsel for the petitioner.

a—

" REGISTRAR




A /, The application for implaht_'a'tioﬁ of Judgment in appeal no. 1227/2021
5 réceived to-day i.e on 05.01.2024 is incomplete on the following score which is
returned to the counsel for the applicant for completion and resubmission within

15 days. . . N
Copy of letter under which the service of the appellant was left at disposal of
D'C concerned mentioned in the memo of petition is not attached with the =

petition be placed on it.
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KHYBER PAKHTUNKHWA
PESHAWAR.

Roeeda Khan-Adv.
High Court Peshawar.
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TRIBUNAL, PESHAWAR.

- Execution Petition No. 9_01 /20231

In

In Service Appeal: 1227/2020
"~ - Decided on 14.01.2022

BEFORE THE KHYBER PAKHTUNKHWA SERVICE |

Muhammad TFanvir (Chowkider) BHO Garee Habib Ullah.

oooooooooooo

VERSUS

Civil Secretariat Peshawar.

ooooo

. Govt of Khyber Pakhtunkhwa through Chief 'Secretary

. The Govt of through Secretary Es_tab'lis'hm'ent,

Establishment and Administration Department Civil
Secretariat Peshawar.

Department at Civil Secretariat Peshawar.

. The Govt of through Secretary Finance, Finance

Appellant/Petitioner

Deshawar

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar. |
....................... Respondents
‘ _ Index , ,
S.No. | Description of documents | Annexure | Pages
1. Copy of petition ‘
1—4
2 Affidavit — .
S
3. Address of the parties 30
4, Copy of notification dated A
25.06.2019 =X
5. Copy of letter dated B ‘
19.07.2019 D).
6. Copy of Service Tribunal C o
Judgment dated 14.01.2022 \{ —
7 Copy of Representation D &
L= S
Appellant
Through :
Rooeda Khan
Advocate High Court
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BEFORE THE KHYBER PAKHTUNKHWASERVICE

TRIBUNAL, PESHAWAR.

Lt hor ““ﬂ Situkhwa
Execution Petition No. ’/{ fi /20214 Sexvice Tribunal
| . . Liary I‘NO!Q\E_.&_——S—:
In Service Appeal: 1227/2020 Da“"mg
Decided on 14.01.2022

Muhammad Tanvir(Chowkider) BHO Garee Habib Ullah.

................. Appellant/Petitioner

VERSUS

1. Govt of Khyber Pakhtunkhwa thrdugh Chief Secretary
- Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

..... weeveeeeeeen..... Respondents

oooooooooooooooo

EXECUTION PETITION TO_ GIVE EFFECT AND
IMPLEMENT JUDGMENT OF THIS HONOURABLE
TRIBUNAL _ DATED __ 14.01.2022 UPON _THE
EXECUTION PETITIONER IN LETTER AND SPIRIT.

Ssssesssssneveene
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That the appellant/Petitioner has been appointed with respondent
department as a Chowkider since long time.

Respectfully Sheweth:

That along with the petitioner a total number of 117 employees
as appointed by erstwhile FATA Secretariat were declare as
surplus and placed in surplus pool of establishment and
Administrative Department vide order dated 25.06.2019, and for

 their further adjustment/placement w.e.f 01.07.2019 by virtue of

which the Civil Servarts were adjusted in the surplus. pool of
Establishment Department and Administration Department.

(Copy of notification dated 25.06.2019 is attached as Annexure-
A).

_ That the government of Khyber Pakhtunkhwa, Establishment

and Administration Department (Establishment Wing) through
Section Officer (E-III) issued a letter dated 19.07.2019 to Deputy
Commissioner, Khyber for adjustment of surplus staff of
erstwhile FATA Secretariat and the service of the petitioner were
placed for further adjustment against the vacant post of

- Chowkider as per surplus pools policy. (Copy of letter dated

19.07.2019 is attached as Annexure-B).

That the appeal was filed in this regard, before the Honourable
Service Tribunal and the same was heard on 14.01.2022 which
was accepted, and subséquently, the impugned notification dated
25.06.2019 was set aside, and directions were given to
respondent Departments to adjust the appellant to their
respective departments. (Copy of Service Tribunal of Judgment
dated 14.01.2022 is attached as Annexure-C).

That along with the aforementioned directions the Honourable
Service Tribunal rendered that upon adjustment to their
respective department, the appellants would be entitled all
consequential benefits. Moreover, that the issue of
seniority/promotion would be dealt accordance with the
provisions contained in Civil Servants (appointment promotion
and Transfer) Rules, 1989, and in the view of the above ratio as
contained in the judgment titled Tikka Khan & other vs Svyed
Muzafar Hussain Shah & others (2018 SCMR 332) the seniority
would be determined accordingly. .

That the Honourable Tribunal rendered its judgment dated
14.01.2022 but the respondent did not implement the judgment
dated 14.01.2022 of this Honourable Tribunal.
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That the judgment dated 14.01.2022 rendei'ed by the Honourable

- Service Tribunal is also applicable on those civil servants who

were not a part of the said appeal, because judgments of the
Honourable Service should be treated as judgments in rem,
and not in personam. Reference can be given to the relevant

portion of judgement cited 2023 SCMR 8 produced herein
below.

“The learned Additional A.G KPK argued that, in the order of
the KPK Service Tribunal passed in appeals Nos. 1452/2019 and
248/2020, reliance was placed on the order passed by the
Learned Peshawar High Court in Writ Petition No. 3162/-
P/2019, which was simply dismissed with the observations that
the writ petition was not maintainable under Article 212 of the
Constitution, hence the reference was immaterial. In this regard,
we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is
always treated as bring in rem, and not in personam, if in two
judgments delivered in the service appeals the reference of the
Peshawar High Court judgment has been cited, it does not act to
washout the effect of the judgements rendered in the other
service appeal which have the effect of a judgment in rem. In the
case of Hameed Akhtar Niazi vs The Secretary Establishment
Division, Government of Pakistan and others, (1996 SCMR
1185) this Court, while remanding the case to the Tribunal
clearly observed that if the Tribunal or this Court decides a point
of law relating to the terms of service of a civil servant which
covers not only the case of the civil servant who litigated was
litigated, but also of other civil servants, who may have not taken
any legal proceedings, in such a case, the dictates of justice and
rules of good governance demand that the benefit of the above
judgement be extended good governance demand that the benefit
of the above judgment be extended to other civil servants, who
may not be parties to the above litigation, instead of compelling
them to approach the Tribunal or any other legal forum.

That relying upon the judgment of the Honourable Supreme
Court, the execution petitioner would also be subject to the
judgment dated 14.07.2021 rendered by the Honourable Tribunal
Service Tribunal, since the above mentioned judgment of the
Supreme Court would be applicable on all Courts sub-ordinate
to it. Reference can be given Article 189 of the Constitution of
Pakistan 1973, for easy reference produced herein below.
“Decision of Supreme Court binding on other courts.

189 Any decision of the Supreme Court shall, to the extent, that

it decides a question of law or is based, upon or enunciates of
law, be binding on all other court of Pagistan.
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A 12.That the judgment of the Honourable Service Tribunal cited
2023 SMCR 8, whereby, the essence of Article 212 of the
Constitation of Pakistan 1973, was fulfilled, by observing that
any question in law decided by Service Tribunal shall be treated
as Judgment in rem, and not in personam. In order to give
force to the judgment of the Supreme Court, the Execution
petitioner may also be subjected to the judgment rendered
by this Honourable Service Tribunal. Reference can be given
to Article 190 of the Constitution of Pakistan 1973 for easy
reference produce herein below ‘
“Action in aid of Supreme Court”.

190. All executive and judicial authorities throughout Pakistan
shall act in aid of the Supreme Court.

13. That keeping in view the above facts the petitioner filed a

departmental appeal dated on 26.09.2023 for adjustment in civil

- Secretariat as per service Tribunal dated 14.01.2022 but to no
avail. (Copy of Representation is attached as Annexure-D).

14.That the execution petitioner now approaches this Honourable
Tribunal for directions to implement the judgment dated
- 14.01.2021 in the larger interest of justice and fair play.

Prayer

It is therefore most humbly prayed that on acceptance
of this executing petition, may it please this Honourable Tribunal
to do so kindly direct the implementation of judgment dated
14.01.2022 in Service Appeal No. 1227/2022 Titled Hanif Ur
Rehman Vs Government of Khyber Pakhtunkhwa through
Chief Secretary on the Execution petitioner,

Anyi other relief that this Honourable Tribunal may deem
appropriate in the circumstances of the case may also be

granted.

Petitioner

Through
: ‘, . . RS

b

Rededs
Advocate High Court
Peshawar
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"/ . . BEFORE THE KHYBER PAKHTUNKHWASERVICE
: TRIBUNAL, PESHAWAR. _

Execution Petition No. /2023
- In : -
In Service Appeal: 1227/2020

Decided on 14.01.2022
Muhammad Fanvir (Chowkider) BHO Garee Habib Ullah.
................. Appellant/Petitidner

VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
'Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary, |
Merged Area, Office at Warsak Road Peshawar.

....................... Respondents

AFFIDAVIT

I, Muhammad Tanvir (Chowkider) BHO Garee Habib Ullah do here by
solemnly affirm and declare on oath that all the contents of thé above
petition are true and correct to the best of my knowledge and belief and
nothing has been misstated or concealed from this Hon' able Tribunal.
~ DEPONENT
..‘v. '




i | BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR '

Execution Petition No. | 12023

In :
In Service Appeal: 1227/2020
Decided on 14.01.2022

Muhammad Tanvir (Chowkider) BHO Garee Habib Ullah.

- VERSUS |
Govt of Khyber Pakhtunkhwa through Chief Secretary
C'ivil Secretariat Peshawar & others -

ADDRESS OF PARTIES

Muhammad Tanvir (Chowkider) BHO Garee Habib Ullah.
| . PETITIONER
VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar. ,

2. The Govt of through Secretary Establishment,
Establishment and Admlmstratron Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar. _

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at- Warsak Road Peshawar. |

' RESPONDENTS

A\ppellant :

Through

, Rooeda Khan |
Advocate High Court
" Peshawar
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L Bét'te‘l‘"C‘op' !\. )
ESTABLISHMENT& ADMN: DEPARTMENT
" (REGULATION WING) . -
Dated Peshawar the 25 June, 2019
- NOTIFICATION

No. SO (O&M)YE&AD/3-18/2019: in pursuancé of integration and merger of erstwhile =
- FATA with Khyber Pakhtunkhwa, Autharity is pleased to declare the following 117
employees appointed the erstwhile FATA Secretariat as “surplus” and please them in the -

Surplus Pool of Establishment and Administration Department for their - further
'adjustment/placernent w.e.f. 01 07 2019.

'S. No | Name of employees : De51gnat10n BPS (Personal
1. | Ashiq Hussain Assistant 16
2. | Hanif Ur Rehman. Assistant 16
3. | Shaukat Khan _ | Assistant - 16
4. | Zahid Khan _| Assistant 16
5. | QaiserKhan Assistant - 16 .
6. | Shahid Ali Shah . Computer | 16
‘ ' _ Operator
7. | Farooq Khan | Computer - .| 16
3 . o Operator
8. | TauseefIgbal - Computer .| 16
‘ 5 ' Operator S
9. | Waseem . Computer |16
| . Operator e
. 10. | Altaf Hussai.: - Computer | 16
o o Operator ™
11, | Amir Ali .Computer 16
‘ ~ . | Operator - L
- 12:-} Rabia Nawaz Computer- 16.
S - ‘ | Operator .
- 13.| Kamran Computer I
. ' ‘ Operator ’
- 14. | Hafiz Muhamumad Amjad | Computer | 16
o © | Operatar |-
15. | Fazl-ur-Rehman Computer © | 16
o o | Operator’ :
16. | Rajab Ali Khan | Head 13
Lo Draftsman i
. 17. | Bakhtiar Khan’ Sub Enigneer {11 =~
18. | Hakeem-ud-din Draftsman 11
- 19, | Naseer Khan Store Keeper T
20. | Inam Ullah Driver 5 -
21. { Hazrat Gul Driver - 5
' 22. | Said Ayaz ; Driver 5
. 23..] Abdul Qadir - Driver - -~ |5 -
.. 24.| Sharbat Khan Driver 5
' .25.{Igbal Shah . - - | Driver 5 -
26. | Muhammad Ali . . Driver 5




L

|4l

a6

- VAziz Ullah

Better Copy
127 | Khan Muhammad Driver
28. . | Waheed Shah Driver
29. | Mastan Shah Driver
1 30. | Mubashir Alam - Driver
31. | Yousaf Hussain | Driver
132, | Thsan Ullah Driver
133. | Daud Shah | Driver.
34, | Qismat Wali ‘| Driver
35. | Alam Zeb Driver
-36. | Shafgat Ullah Driver, " .
37, | Qismat Ullah Driver -
38. | Wali Khan Tracer
39. | Muhammad Zahir Shah ‘| Tracer
40." | Niaz Akhtar ‘ Driver
Mena Jan Driver -
42. | Zaki-Shah - Naib Qasid
43. | Sabir Shah .| Naib Qasid
44. | Muhammad Hussain Naib Qasid
45. | Zubair Shah Naib Qasid
Muhammad Sharif Naib Qasid -
47. '] Dost Ali Naib Qasid
48. | NishatKhan . " | Naib Qasid
49. | Wadan Shah | Naib-Qasid
- 150. | Inam Ullah . Naib Qasid
| 51, - | Magsood Jan Naib Qasid -
152. | Zeeshan- Naib Qasid
53. | Arshid Khan Naib Qasid
54. | Ikhlag Khan - | Naib Qasid
55. | Safdar Ali Shah - Naib Qasid_
56.. | Kifayat Ullah ‘Naib Qasid
57. | Hidayat Ullah Naib Qasid -
58. | Khalid Khan Naib Qasid
1'59. | Shabir Khan " | Naib Qasid -
60. | Saeed Gul | Naib Qasid
61. | Zahid Ullah Naib Qasid -

1 62.-. | Farhad Gul Naib Qasid -
| 63. | Hameed Khan Naib Qasid
64 Rashid Khan Naib Qasid

65. | Dost Muhammad Naib Qasid
66. | Sajid Ullah Naib Qasid -
67. | Iftikhar udd din’ Naib Qasid -

- 168. | Altaf Ur Rehman . - Chowkider

169 .| Muhammad Amir . Chowker
70. | Yasar Arafat - Chowkider -
71. | Zamrud Khsn Chowkider =~
72. |'Kimya Gil 'Chowkider

73,

Chowkider
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74, Zain Ullah - Chowkider 2
75. Safiullah . | Chowkider 2
76. Inayat Ullah - Chowkider 2
7. Muhammad -Abid Chowkider 2
78... Daud Khan -AC cleaner - 12
|.79. Muhammad saleem | AC/Cleaner. 2
80. Fazale Hal’ Mali 2
I 81, .| Alamzeb . | Mali 2
- 82. Nehad Badshah- Mali 2
83. - Niaz Ali Cook 2
.84, Muhammad Arshid | Cook 2.
85. Roohullah - | Khadim Mosque 2
86. Lal Jan . .| Regulation Beldar 2
87. { Muhammad Arshid | Sweeper 2
88. -1 Ramish Sweeper . 2.
189. | Karan Sweeper 2
90. Majid Anwar ‘Sweeper 2
191 Shumail Sweeper 2
92, Ruhid Maseeh Sweeper 2
93." Naeem Munir Sweeper 2
94, Pardeep Singh | Sweeper 12
95. ‘Mukesh = Sweeper 2
96. Muhammad Naveed | Sweeper 2
197, ¢ Daia Ram Sweeper 2
98. -y IMiuhammad Nisar | Sweeper - - 2
99, .| Said Anwar Naib Qasid -~ . - 2
100 .| Haseeb Zeb Maib Qasid - - - 2
101, Abid - Naib Qasid - 2
| 102. Wakeel Khan - Naib Qasid 2 B
~103. " | Muhammad Amjad | Naib Qasid- - 2 -
.| Ayaz . - - C .} ,
1104, Samiullah .| Naib Qasid 2 : -
105. Habib-ur-rehman | Naib Qasid 2 L '
| 106. . Muhammad Shoaib | Naib Qasid 12 o
107. Lawar Khan Naib Qasid_ 2 1
108. 1 isbahullah Naib Qasid 2 L
~p109. - Muhammad Tanvir | Naib Qasid 2.
| YJaqas Khurshid - | Naib Qasic 2 o
‘14uhammad - Zahir | Naib Qasia 2
B Shah | - 3 |
1112 “|-Javed Khan Naib Qasid - 2 o
113. | Noor Nabia Bera ' 2 I
A | Amjad Khan Mali 12 S
115. Jawad Khan Mali o 2 S
116.. Inam Ullah Haq Chowkider 2 - B
L. Siraj-\id#din Chowkider —_

_‘-—;—_

2.In order to ensure proper and CXpCd]thnS adjustment /aosorptlon of the above mcntloned '
surplus staff, Deputy Secretary (Estabhsnmcnt), Estabhshment Depa rtment has S
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' .been declared as foeul person in properly momtor the whole process of

.adj ustment/placement of the surplus staff

" Consequent upon above all the 'above surplus staff ’alongwith their original-
record of service are directed to report to the Deputy Secretary (Estabhshment)

’l:stabhshment Department for further necessary action.

' CHIEF SECRETARY _
GOVT OF KHYBER PAKHTUNKHWA -

' Endst No &even date :

Copyto- S

Co NN E W

Additional Chief Secretary P&D department

Additional Chief Secretary? Merged Areas Secretanat
Senior Member Board of Revenue.

Principal Secretary to Governor, Khyber Pakhtunkhwa
Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.
All Administrative Secretaries, Khyber Pakhtunkhwa

.. The Accountant General Khyber Pakhtunkhwa. -

Secretary (A1&C) Merged Areas Secretariat.

'Additional Secretary(Al&C) Merged Areas Secretariat with the request to

 hand over the. relevant record of the above staff to the Establishment
-+ Department for further necessary action and taking up the case with the

Finance Department w1th regard to Financial 1mpllcat10ns of the staff wef
01.07.2019.

- 10.All Divisional Commissioner in Khyber Pakhtunkhwa

" 11.All Deputy Commissioner in Khyber Pakhtunkhwa. -
" 12.Director General information, Khyber Pakhtunkhwa.-

" 13.PS to Chief Secretary, Khyber Pakhtunkhwa. - |
' “14.Deputy Secretary (Establlshment) bstabhshment Department for necessary .

“acti on.:

. 15.Section Officer (E-I) Estabhshment Department _
' 16, Section Officer (E-IIT) Establishment Department for riecessary actlon
. 17.Section Officer (E-IIT) Establishment Department. .
" 18.PS to Secretary Establishment Department. : '
19 PS to Special Secretary (Regulatlon) Estabhshment Department
.20.PS to Special Secretary (Establishment), Estabhshm_ent Department.

o - _ (GAUHARALD
%7 —S3LTION OFFICER (O&M)

A



PEFZ I GOVERNMFNT or KHVEER PAKHTUNKHWA
: % «g o ": o ESTABLISHMENT&ADMINISTRATION
‘ﬁx‘? ,y:')" : .. DEPARTMENT |
Coels " (ESTABLISHMENT WING)

NO SOE 11T (E&AD)1- 3/7019/Fr’itwhlle FATA

o Dated Peshawar the July 19 2019
- To .

The Deputy Commlssuoner, g
Mansehra.. :

Subject:- ADJUSTMENT.O ;SURPLUS STAFF OF ERSTWHILE FATA
o SECRETARIAT

'Dear Sir, | '
- 1 am dlrected to refer to the subject noted above and to state that 117 :
'employees of different categorles from BPS-01 to BPS-16 of- Erstwhile FATA Secretariat

- are declared as surplus and’ ‘riotified - vide [Establishment” Department. - Notification

No0.SO( (O&M)/F&AD/3- 18/2019 dated 25-06-2019 {copy enciosed) As per Surplus-Pool -
_Policy notification. ' dated .’ 14- 06 2007(copy.  enclosed), services- of the following
~“Employees of Erstwhn\e FATA ‘Secreteriat. hqvmg domicile -of District Mansehra are .
p;aced at your “disposal for further. adjubtment w.ef 01-07-2019:- . o
S.No. |[Name - Designation with BS
© ¥ 1. | Muhammad’ Saleem AC Cleaner/N/Qasid (BPS-02)
/ 2. | Muhammad-Arshad: | Cook (BPS-02) - A
"Muhammad Tanveer | Naib Qasid (BPS-01) -
. Tt s, erefore, requested - that. the above mentioned Surplus Pool Staff
may be ad)usted in your Dlstrlct as.per Surplus Pool Policy. -

Y_ours fazt_hfull_y _

Endst.of even No.& date
" Copy forwarded to:-+ . i
1. The Secretary to Govt of Khyber Pakhtunkhwa F narice Department
2. The District Accounts Officer, Mansehra, ... . _
- 3. The Section Officer (O&M), Estabhshment Department
4 The Section Officer (Admn/Budget & Dev:) E&A Department :
" P.S:to Secretary (Estt.), Establishment Department ' .

' f;.6 P.S to Special Secretary (Estt.); Establistiment Department.

7. +P.A T Deputy: Secretary (Estt:), Est tablishirent Depariment. : T
8. Officials roncerned with the dn'ectlon to report to Deputy Commlssmner, Ma'nsehra'.
9 Masler file. . .

N DFFICER (E‘-It- /4/7//)

Vg
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-To

Subject:- ,

~ Dear Sir,

~ The Deputy Commlssroner
. Khyber. -

B fe@

GOVERNMENT OF KHYBER PAKHTUNKH\NA
ESTABLISHMENT & ADMINISTRATION
DEPARTMENT o
(ESTABLISHMENT WING, ) \
No. SOE-III (E&AD)1- 3/2019/Erstwhile FATA
. Dated Peshawar the July 19 2019

ADJUSTMENT OF SURPLUS STAFF OF ERSTWHILE FATA

. SECRETARIAT

I am directed to refer to the sub]ect noted above and to state that 117

employees of different categories from BPS-01 to BPS-16 of Erstwhile FATA. Secretariat
are declared ‘as surplus and notified vide Establishment Department Notification -
No. SO(O&M)/E&AD/3 18/2019 dated 25-06-2019 (copy .enclosed). As per Surplus Pogl

~Policy notification dated 14-06-2007(copy enclosed), services of the following

Employees of Erstwhile FATA Secretariat having domicile of District Khyber are placed

may be ad}usted in your Dlstrlct as per Surplus Pool Pohcy

.oat your drsposal for further adjustment w.e.f 01-07-2019:-

S.No. | Name : - | Designation with BS
1. Bakhtiar Khan - Sub Engineer (BPS-11)
2. Naseem Khan. Storekeeper (BPS-07) - .
3. Sharbat Khan Driver (BPS-05)
4, Igbai Shah .. .~ . | Driver (BPS-05)
» 5. {Mastan Shah Driver (BPS-05)
// 6. Alam Zeb Driver (BPS-05)
' 7. Shafgatuliah : Driver (BPS-05)
A 8. Sabir Shah * | Naib Qasid (BPS-02)
-9, | ZubairShah - - [ Naib Qasid (BPS-02)
10. | Muhammad Sharif Naib Qasid (BPS-02)
11. | Ikhlag Khan "~ | Naib Qasid (BPS-02)
12. | Hameed Khan - - | Naib Qasid (BPS-02)- .
13. | Sajidullah , Naib Qasid (BPS-02)-
14. | Yasar Arafat Chowkidar (BPS-02)
15. | Zemrud Khan . | Chowkidar (BPS-02)
16. | Kimya Gul . .| Chowkidar {BPS-02)
17. |Inayawllah - . - - ‘| Chowkidar (BPS-02)
18. | Alamzeb - Mali (BPS-02)
. 19. flaljan .. | Regulation Beldar (BPS-02)
20. Siraﬁ'-.ud-din : : ChoWkidar (BPS-01) _

It is, therefore requested that the above mentroned Surplus Pool Staff

Yours fait»hfully :

o (Zaman Ali Khan)
- | SECTION OFFICER (E-III)

Cont: Page-2 . -
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'Service App'eal No. 1227/2020

Date of Institution .. . 21. 09. 2020
Date of_Decision e 14 01, 2022

-Hamf Ur Rehman, Assistarit" (BPS-16), Dtrectorate of Prosecutlon Khyber
Pakhtunkhwa. ‘ . _ S (Appeilant)

' VERSUS

Government of Khyber Pakhtunkhwa through - ité Chief ,'Seqréta'ry, at Civil
Secretariat Peshawar-and others. o ' . “(Respondents)

Sved Yahya Zahid Gillani, Taimur Haider Khan' &
. Ali Gohar Durrani, . . S
" Advocates : .. .. For Appeliants

Muhammad Adee! Butt,

'Addi'tional Advocate General - ' For reépondentS'
AHMAD SULTANTAREEN .. - CHAIRMAN

| ATIQ-UR-REHMAN WAZIR .. * MEMBER (EXECUTIVE)

JUD ENT R T ..
_ TIQ-UR»REHMAN WAZIB MEMBER (E): L This smgle Judgment
shall dISPOSG of the mstant serwce appeal as well as the followmg connected

service appea!s, as common question of law and facts are mvolved therem -

R

.,1-228/2020 ttled Zubair Shah - o T

ra

1229/2020 titled Faroog Khan

3. 1230/2020 tl’ded Muhammad Am]ld Ayaz

4. 1231/2020 tntled Qalser Khan
5. 123272020 titied Ashiq Hussam
6. 1233/2020 titied Shoukat Khan

7. 1244/2020 titled Haseeb Zeb




- 02,

. 2_,'

8 1245/2020 titled Muhammad Zahlr Shah

9 11125/2020 tltIEd Zahld Khan o

-10. 11126/2020 titled Touseef Iqbé}

Bnef facts of the case are’ that the appellant was m:trally appornted as

' Assrstant (BPS 11) on contract basls |n Ex FATA Secretarrat vrde order dated 01-
12 2004 l—lrs servrces were regularized by the order of Peshawar Hsgh Court vide

Judgment dated 07- 11 2013 wrth effect from 01 07 2008 |n complrance with

cablnet dec:sron dated 29-08»2008 Regulanzatron of the appellant was delayed

by the responUents for quite, longer and in the meanwhrle in the wake of merger

. of Ex-FATA wuth the Prdvrnce, the appellant alongwrth others ‘were declared:

surplus vsde order dated 25-06- 2019 Feellng aggrreved the appellant alongwrth :

others F led wnt petltron No 3704-9/2019 in Peshawar ngh Courl:, but m the
meanwh ] the appellant alongwrth others were adJusted in vanous drrectorates
hence the Hrgh Court vrde judgment dated 05 12-2019 declared the petrtlon as

rnfructuous, _Wthh was challenged by the appellants in the supreme court of

' Pakrstan and the supreme court remanded their case to thlS Tnbunal vude order
| dated 04 08-2020 in CP No.' 881/2020. Prayers of the appellants are that the

_impugned order dated 25- 06-2019 may be set asrde aﬂd the appellants may be

retamed/adjusted agarnst the secretarrat cadre borne at the strength of

Establlshment & Admmrstratlon Department of C:vnl Secretanat Srmriarly

, semorrty/promotlon may also be’ given to the appellants srnce the mceptron of
thelr employment in the government department wrth back beneﬁts as per

Judgment trtled Tkka Khan & others Vs Syed Muzafar Hussam Shah & others |

(2018 SCMR 332) as well as in the ||ght of }udgment of. larger bench of hngh court* £y
in Writ Petltlon No.: 696/2010 dated 07 11-2013

03 Learned counse! for the appéllants has contended _that_the a,P'DéIlants_ Ras oo,

-not been treated in. accordance wrth law, hence therr rsghts secured under the

- Constitution has badly been vuolated that the |mpugned order has not been




passed in accordance wrth Iaw therefore is not tenable and lrable to be set aside; .
that the appellants were appomted in Ex-FATA Secretarrat on contract basrs vrde
order dated 01 -12-2004 and in compllance with Federal Government dec:slon
dated 29 08- 2008 and in pursuance of Judgment of Peshawar ngh Court dated
07-11-2013 their services were regulanzed with effect frorn 01 07-2008 and the
* appellants were ‘placed ‘at the strength of Admmrstratron Department of Ex-FATA
Secretanat that the- appellants were dlscnmrnated to the effect that they were
' placed in surplus pool vrde order dated 25 06 2019 whereas servrces of srmrlarly
placed employees of all the deparl:ments were transferred to thetr respectrve
departments in Provincial Government that placmg the appellants in. surplus pool |
was not only :IIegaI but contrary to the surplus pool po!rcy, as the appellants:
never opted tcybe placed in surplus pool as per sectnon 5 (a) of the Surplus Pool
: W of 2001 as amended in 2006 as well as the unwrllrngness of the appellants
| lS also clear from the respondents letter dated 22—03 2019; that by dorng S0, the
mature service of. almost fifteen ‘years may sporl and go in waste, that the rl!egal
and untoward act of the respondents: is also evrdent from the notrﬁcatlon dated
08-01 2019, where the erstwhlle FATA Secretanat departments and dlrect0rates. '
have been shrfted and placed under the admlnsstratrve control of Khyber
Pakhtunkhwa Government Departments whereas the appellants were declared_

_ surplus, that bl”IOl‘l of rupees have been granted by the Federal Governrnent for
merged/erstwhrle FATA Secretarrat departmenls but unfortunately despite havmg
same cadre of posts at civil secretarrat the respondents have carried out the
unJustrfabIe rllegal and unlawful |mpugned order dated 25-06-2019 whlch is not

| only the vrolatron of the Apex Court Judgment but the same: WIll also violate the

fundamental rights of the’ appellants berng enshrmed in the Constrtutlon of-

Pakistan, wrll seriously affect the promotron/senlonty of the appellanrs" that

,r'» . ;:Q 3l 5 i ;
drsmmrnatory approach of the respondents is evrdent from the notrﬁcataon‘ j

S 22- 03- 2010 whereby other employees of Ex-FATA were not placed In. surplug/

a - : pool but Ex-FATA Planmng Cell of P&D was placed and merged |nto ProvlnC|al~




P&D Department that dediaring the appeliants surplus and subsequently thelr Af '

adjustrnent in. various departments/dlrectorates are ullegal Wthh however were

o freqwred to be placed at the strength of Establrshment & Admlnlstratron

- department that as per ]udgment of the High Court semority/promotlons of the
-.appellants are requured to be dealt wrth in accordance W|th the Judgment titled |
' 'l'kka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents dellberately
' and wsth malaﬁde declared them surplus whlch is detnmental to the mterests of

' ' the appellants in terms of morntory loss as well as semority/promot:on, hence -

:nterference of this tnbunal would be warranted in case of the appellants

04. Learned Addlt:onal Advocate General for the respondents has contended '
that the appellants has been treated at par with the Iaw m vogue |e under:
sectuon,lrrl/ A) of the Civil Servant Act, 1973 and the surplus pool pollcy of the'
\l prOVlnCIal government framed thereunder, that prowso under Para-6 of the
surplus pool pollcy states’ that in case the ofﬁcer/offcrals declmes to be

ad;usted/absorbed in the above manner in accordance wnth the pnonty fi xed as

per his semorlty in’ the mtegrated llst he shall ioose the faculrty/nght of
) ad;ustment/absorptlon and would be reqwred to opt for pre-mature ret:rement. :
L from government servrce prowded that if he does not fulﬂll the requ:sute
quallfylng servrce for pre-mature retirement, he may be compuisory retired from‘
serwce by the competent authorrty, however in the lnstant case, : no affi dav1t is ‘
forthcomrng to the effect that the ‘appellant refused to be absorbed/ad]usted
. under the surplus pool policy of the government that the appeliants were

mlmstenal staff of ex—FATA Secretanat therefore they were treated under_

- section- 11(a) of the Civil Servant Act, 1973 that so far as the issue of" xnclus:on of
posts in BPS 17. and above of erstwhtle -agency plannsng celis, P&D Department

merged areas secretanat is concemecl they were plannlng cadre employees

sy

hence they were ad}usted in the relevant cadre of the provzncral government ‘that——

after merger of erstwhlle FATA with the Provmce the Fmance Depg;:nt vrc‘le',."'




' order-dated 21-11-2019 and 11-06 2020 created posts in t:he admlnlstratlve
departments in pursuance of request of establlshment department WhICh were -
ot meant for blue eyed persons as is alieged ln the appeal that the appellants

'has been treated in accordance wnth Iaw hence thelr appeals bemg devoud of

" merit may be dlsmlssed

.05. '»Wehave heard l'earned_'counsel for‘the parties and have :perused the

" record.

' .'06. | Before embarklng upon the lssue ;n hand lt would be appropnate to -

explaln the background of the case. Record reveals that in- 2003 the t’edera!

govemment created 157 regular posts for the erstwh:le FATA Secretanat agamst '

whlch 117 ernplo ees including the appellants were appomted on contract basus in

_' dated 29~08-2008

extensron was accorded for a further penod of one year wnth effect from 03 12-
2009. In the meanwhile, the federal government decrded and lssued mstructrons

dated 29-08~2008 that aﬂ those ernployees workmg on contract agalnst the poss

~ from BPS 1to 15 shall be regularized and decision. of cablnet would be apphcable

» .to -contract ernployees working in: ex-FATA Secretanat through SAFRON Dlwsron‘

for regulanzatxon of contract appointments in respect of contract emp!oyees
worklng in FATA In pursuance of the dlrecuves the appellants submltted?

appllcatsons for regulanzatlon of their appomtments as per cabinet decrsron, but

I _ such employees were not regulanzed under the pleas that v:de notlf catlon dated

21 10~2008 and in: terms of the centrally admmrstered tnbal areas (employees

5 status order 1972 Presrdent Oder No, 13 of 1972), the ernployees worklng in -

FATA shall from the appounted day, be the empioyees of . the provrnc:al

government on deputatlon to the Federal Government without deputatlon

allowance, hence they are not entrtled to be reguiarlzed undef the pollcy decrsnon . '
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' secretary ex- FATA for regulanzabon of therr servrces accordrngly,

' Qupreme Court remanded the case to the Hrgh Court Peshawar

In 2009 the provmcral government promulgated regulanzatlon of service |

Act, 2009 and in pursuance, the appeliants approached the addltlonal chief o

but no action

. was taken.on their requests hence the appellants fi led writ petltron No 969/2010

: for regulanzatnon of thelr services whlch was allowed vude judgment dated 30-11-

2011 and servrces of the appellants were regulanzed under the regulanzatron Act,

- -2009, agalnst whrch the respondens filed civil appeal No 29 P/2013 and the

Wlth dlrectlon to

‘ ~re-exam1ne the case and the Wnt Pebtlon No 969/2010 shall be deemed to be

pend;ng A three member bench of the Peshawar ngh Court decrded the issue

vide judgment dated 07-11 2013 in WP No 9

appellanB(

regulanzed and the respondents were gwen three months tlme to

69/2010 and servrces of the

\ }}l\-/pfmare servrce structure so as to regulate thelr permanent employment inex-: -

FATA Secretanat vis-a-vis the:r emoluments promotrons retrrernent benef ts and -

|nter~ -senronty with further dlrecbons to create a task force to achreve the
objectrves hrdhlrghted above The respondents however, delayed thelr
regulanzatron hence they ﬁled COC No. 178-P/2014 and in- compllance the

respondents subrnltted order dated 13- -06- 2014 whereby servrces of the

- ' appellants were regulanzed vide order dated 13-06-2014 wnth effect frorn 01-07-.

2008 as well as'a task force committee had been constrtuted by Ex-FATA
.Secretanat vrde order dated 14-10-2014 for preparatlon of servrce structure of .
such’ employees and sought time for preparatron of servrce rules The appellants
agam fi Ied CM No 182—P/2016 wrth IR in COC No 178-?/2014 m WP No

969/7010 where the learned Addrtronal Advocate General alongwrth departmental

representabve produced letter dated 28-10-2016 whereby serwce rules for the.

secretanat cadre employees of Ex- FATA Secretanat had been shown o be

formulated and had been sent to secretary SAFRAN for approval hence vrde o3 e e




declared all the 117 employees ll’lClUdll’lg the appellants as surplus vide#order

dated 25 06-2019 against whzch the appellants filed ert Petltlon No. 3704-

in the Crvnl :Secretariat. of establishment and admlnlstratron department havmg the

srmllar cadre of post of the rest of the civil secretariat employees

- 08,

notn“ catlons dated 19- 07 2019 and 22- 07 2019 that such employees had been
- adjusted/absorbed in various departments The ngh Court vide Judgrnent dated

05 12- 2019 observed that after thelr absorptlon now they are regular employees

purposesm@ng their senlonty and so far as thelr other grievance regardmg

N

regardlng any matter that could not be Iegally wrthrn the framework of the said

pohcy, they would be legally bound by the terms and condrtlons of servrce and in
view of bar contalned in Art;cle 212 of the Conshtutson thls court could not

embark upon to entertam the same Needless to mentron and we expect that

- others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the semonty
would be determmed accordlngly, hence the- petztron was declared as infructuous -

and was: dlsrmssed as such. Agamst the Judgment of H:gh Court the appellants

fi led CPLA No 881/2020 in the Supreme Court of Pakrstan, Wthh was. dssposed of
vide ]udgment dated 04-08- 2020 on the terms that the petltloners should
approach the servrce tnbunal as the |ssue bemg terms and condrtlon of the:r

; serwce, does fall Wlthll‘l the ]unsdrchon of service tnbunal hence the appellant

-
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filed the instant servrce appeal

e A o o i

. P/2019 for declaring the 1mpugned order as set astde and retalmng the appellants

S - Dunng the course of hearmg, the rspondents produced coples of
l _

© of the provnnc:al govemment and would be treated as such for all mtent and '

\\. ] N\-—H‘\{retentton ln cuvzl secretanat is concerned belng c;vrl servants it would

|nvo!ve deeper appreclatron of the vrres of the pollcy, whxch have not been

rrnpugned ln the writ petltfon and in case the appellants stlll feel aggrieved

keepmg in view the ratlo as contamed in the ]udgment t:tled Tkka Khan and .
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09_. Main concern of the appellants in the instant service: appeal is. that i in the

first place oeclanng them surplus rs tllegal as they were servmg agarnst regular

posts in admlnlstratron department Ex-

- to be transferred to Establfshment & Admmlstration Department of the provmcnal

government hke other departments of Ex—FATA were rnerged in thenr respectsve

department Their second stance is ‘that by dedarlng them surplus and their

therr senmnty/prornotron also affected beung placed at the bottom of the seniority

l:ne

10 In veew of the foregonng explanatlon, in the ﬁrst place, |t would be

I appropria -rté‘ count the dlscnmmatory behavaors of the respondents with the
: \ . 1 N ﬂ@:ﬂ due to which the appellants spent almost twelve years m protracted

N

wsng but therr services were not regulanzed whereas snmllarly appornted persons

. by the same offce with the same terms and condrtlons vnde appomtments orders

dated 08 10 2004 were regutanzed vide order dated 04-04-2009 Slmllarly a
batch of another 23 persons appomted on contract were regulanzed vrde order

dated 04~09~2009 and s’all a bat:ch of‘ another 28 persons were regulanzed vide

R B SN P

of theur servrces wlthout any valid reason. In order to regulanze therr servlces the

KA.

those; who were regulanzed and fi nally they submltted applrcat:ons for

|mplementat|on of the deusron dated 29 08-2008 of the federal government

Filode 1508 oy SO AR S P Ao e A D\ T

where by all those employees workmg in FATA on contract were ordered to be

A regulanzed but their requesis were decllned under the plea that by vutue of

FATA hence therr servrces were requ:red

l Lo subsequent adjustment in drrectorates affected them in monitory terms as well as

B
»Jk = =

SREEREIERE
i of P S A

litigation nght' from 2008 till date The appellants were appomted on contract

_ basrs after fulr“ lilng all the codal formalrtles by FATA Secretanat admlmstratton P

' order dated 17 -03-2009; hence the, appellants were- dnscnmmated in regulanzatxon. "

appeliants repeatedly requested the respondents to cons:der them at par wrth

presadentlal order as dlscussed above they are- empIOyees of provmc:al a




" hence they cannot be regulanzed the fact however remarns that they were not

employee of provmcral government and were appo:nted by admtmstratlon

department of Ex-FATA Secretanat but due to malaﬁde of the respondents they

SRR OIS e
PALIION "L A

were repeatedly refused regularrzatlon which however was not warranted In the =

‘ meanwhrle, the provrncaal govemment promulgated Regularuzation Act 2{}09 by
. [ ‘ vrrtue of whrch all the contract ernployees were regulanzed but the appellant
| L were agaln refused reguianzatlon, but with o plausrble reason, hence they were
T ' ." A agarn d:scnmmated and compellmg them to f‘ le Wnt Petltron in Peshawar Hrgh '
: | _Court, whlch was allowed vsde ]udgment dated 30~11 2011 wrthout any debate,
- o . as the resoondents had already declared them as, provrncral employees and there
. ‘was no reason whatsoever to refuse such regelarlzatlon, but the respondent

| mstead of therr regulanzatron, .ﬁled CPLA |n the Supreme Court of Pakrstan

. L -
oy e agamst sueh/deczswn, which agaln was an act of dlscnrnlnatlon and malat‘ de,

A /\}

,.__
o .
. Lo e

where the reé‘.pondents had laken a plea that the: Hrgh Court had allowed

_ regulanzahon under the ' regulanzatron Act, 2009 but did, not drscuss their

regulanzatzon "under the policy of Federal Government latd down in the orF ice

p memorandum issued by the cablnet secretary on 29—08-2008 drrectrng the
' regulanzatlon of services of contractual employees worktng in FATA hence the
Supreme Court remanded thetr case: ta High Court to examme thrs aspect as well.

A three member bench of High Court heard the arguments . where the

| respondents took a U turn and agreed to the point that the appellants had been.

drscnmlnated and’ they will be regularized but sought time for creation of posts
and- to draw service structure for these and other employees to reguiate ‘their |
permanent employment The three member bench of the Hrgh Court had taken a
serious view of the unessentlal technlcalrtles to’ block the way of the appetlants
who too are entltled to the same relref and advrsed the respondents that the
petltloners are sufferrng and are |n trouble besrdes mental agony, hence such

regulanzatlon was allowed on the basis of Federal Govemment decrsuon dated 29”

08-2008 _and the-appeltants were declared as civil servants of the'/‘ . h
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;Secretanat and not of the provrncial government In 3 manner,

, the appellants

, were wrongly refused therr nght of regulanzatron under the Federal Government
- Po!rcy, whrch was conceded by the respondents before three member’s bench,
but the appellants suffered for years for 2 srngle wrong refusal of the
" '~ *espondents who put the matter on the back burner and on the ground of sheer ,
', techn:calrtres thwarted the process desprte the repeated darectnon of the federal
government as well as of the Judgment of the courts F“naliy, Servrces of the
. appellants were very unwﬂhngly regulanzed m 2014 wrth effect from 2008 and
rnat too after contempt of court proceedrngs Judgment of the three member
bench is very clear and by vrrtue of such judgment the respondents were o
requzred to regularrze them in. the ﬁrst place and to own them as thelr own
[ - employees bor}on the strength of establrshrnent and admrmstratron department
jy&’fecretanat but step-motheriy behavror of the respondents contmued
\’J i~ unabated as ne;ther posts were created for them nor servrce rules were framed
' B nor them as were commltted by the respondents before the Hrgh Court and such |
| rommrtments are part of the ]udgment dated 07 11 2013 of Peshawar Hrgh
' Court In the wake of 25th Constrtutlonal amendments and ‘upon merger of FATA
Secretanat mto Provincial Secretarrat all the departments’ alongwrth staff were
merged lnto provrncral departments P!aced on record is notlﬁcatlon dated 08 01~
. L019 where P&D Department of FA’I‘A Secretarrat was handed over to provrncsal
l_ o - | D&D Department and law & order department merged mto Home Department
| " . vide notrf catron dated 16 01—2019 anance department merged rnto provmcnal
. s rrnance departrnent vide - notrﬂe:atron dated 24 01- 2019 educatron department o
vrde order dated 24-01 2019 and srmrlarly all other departrnent like Zakat & Usher | "
: Department Populatron Welfare Department Industrles Technrcal Educatlon
l’lnerals Road & Infrastructure Agnculture, Forests Irrlgatron Sports, FDMA and
others were merged into respectrve Provmcral Departments but the appellants
B ﬂerng employees of the admrnrstratron department of ex- FATA were not merged

o CETERATED
. mto Provmcral Establrshment & Admmsstratron Department rather they were i
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1

declared surp!us whtch was. dlscnmmatory and based on malaf de as there was ‘

" no reason for declarmg the appellants as surptus as total strength of FATAr

‘ j}'\ecretarrat from BPS-1 to 21 were 56983 of the cwr! admlnrstratlon agamst which

o ‘employees of provrncral government defunct FATA DC employees appomted by

~‘=ATA Secretarrat line drrectorates and autonomous bodres etc were 1ncluded

amongst whrch the number of 117 employees mcludrng the apperlants were '

‘_ 'granted amount of . Rs. 25505 00 mrllron for smooth transmon of the employees

‘as well as. departments to provmcra! departments and to thrs effect a summery

 was submitted by’ the provmcrai government to the Federal Government whrch"‘ :

" was accepted and vrde notrﬁcatron dated 09 04- 2019 provmcral government was

'.'iasked to ensure payment of- Salarres -and other obhgatory expenses, rndudmg_'

. termrnal benef‘ ts as well of the employees agarnst the regular sanctsoned 56983

Josts o/);he{r‘mstratrve departments/attached drrectorates/f‘ eld formatlons of B

r"

"erstwhiie FATA Wthh shows that the appe!lants were- also workmg agamst

‘sanctroned posts and they were requrred to be smoothly merged wrth the

establrshment and admmrstratron department of provrncral government but to

Cthalr utter d:smav they were dec!ared as surpius msprte of the fact that I:hey: .

- were posted agamst sanctroned posts and declanng them surp!us, was no more

than malaf’ de of the respondents Another drscrammatory behavror ‘of : the |

"esponden.s can, be seen, when a totai of 235 posts were: created vsde order -

' dated 11- 06 2020 in admmrstratrve departments i.e. Flnance home Local‘_

Government Health Envrronment Informat:on Agrrculture, Irrrgatron Mineral -

o and Education Departments for adJustment of the staff of the respectrve"'

_.”‘ﬂoartmenfs of eX*FATA but here agam the appellants were dlscrlmmated and no :

post was created for them in. Establlshment & Admrnrstratron Department and

“':they were dectared surplus and Iater on were ad]usted in various drrectorates

vhuch was detnmental o therr nghts in terms of monetary benef‘ ts as the

L ,>1lowances admrssnbie to them |n therr new places of adjustment were less: tha

. .the one admlssable in crvul secretanat Moreover the:r senlonty was also

T e g e
(A ]




_,‘f as they were placed at-the bottom of senrortty and thelr promotrons, as the.' :
appellant appomted as Assrstant as still work;ng as Assustant in 2022 are thel |
) actors whlch cannot be lgnored and whrch shows that :n)ustlce has been done tof
"u"lthe appellants Needless to ment|on that the respondents falled to apprecrate that
the Surplus Pool Pollcy~2001 did not apply to the appellants sance the same was
: Aspecuﬁcally made and meant for dealrng wsth the transztlon of drstnct systern and‘
resultant re- structurlng of govemrnental of'Fces under the devolutlon of powers |
‘~ *om provmcral to local governments as such the appellants servnce in erstwhﬂe-
_.'FATA SeCretanat (now merged area secretanat) had no nexus whatsoever wrth: :
the same, as nerther any departrnent was abolnshed nor any post hence the :
surplus poel/p‘ohcy applied on them was totally lllegal Moreover the concernedi ,
\ “\ /learned counsel for the. appellants had added to thelr m:senes by contestmg thelr :
[ : .. cases in wrong forums and to thls effect the supreme court of Paklstan in therr
case in crvrl petltlon No 881/2020 had also notxced that ‘the petrtloners bemg
_“nrsumg thesr remedy before the wrong forum had wasted much of their tnme
» and the service Tnbunal shall ]ustly and sympathetlcally consrder the questlon of :
delay in accordance with Iaw To thlS effect we feel that the delay occurred due to A
o wastage of time before wrong forums but the appellants contrnuously contestecl‘
}tneir case wrthodt any break for gettmg ]ushce We feel that thelr case was
‘already spo:led by the respondents due to sheer technrcalltzes and wrthout :
A touchnng merit of the case. The apex court |s very clear on the pomt of llmltatron "~ -
that cases should be consndered on ment and mere technlcalrtres including
_ .lrmltatlon shall not debar the appellants from the nghts accrued to them. In the .

“instant case, the appellants has a. strong case on merit, hence we are inclined ta

"condone the delay occurred due to the reason mentrone,d. above., ,

_-: 1. We are of the conszdered op:mon that the appellants has not been treated

. 'n accordance W|th law, as they were employees of admlmstratron department of )

ﬂ

o .
o ‘he ex- FATA and such stance was accepted by the respondenis iny t’nelr comment

1 :‘:‘,
s' 7N




4subm1tted to: the Hrgh Court and the High Court vrde Judgment da

B

7-11-2013

: .;.eclared them crvnl servants and employees of admlmstratlon department of ex- - .

- FATA Secretanat and regulanzed thelr servrces agarnst sanctloned posts desprte ._

B ;ﬁthey were declared surplus They were dlscnrmnated by not transfernng their

‘ 3 servrces to the establlshment and admmlstratron department of provmc;al

government on the analogy of other employees transferred to therr respectnve

_'.departments in provnncual government and m case of non avallabrlrty of post '

‘Flnance department was requzred to create posts in Establtshment &

L\dminlstratron Department on the analogy of creat!on of posts in other.

‘ Admmlstratrve Departments as the Federal Government had granted amount of

;lllon for a total strength of 56983 posts lncludlng the posts of the

~appellants and declanng thern surplus was unlawful and based on malaﬁde and: -

‘ B -‘on thlS score alone the lmpugned order is liable to be set aslde The correct_

course would have been to create the same number of vacanc:es in thelr

respectrve department i.e. Establishrnent & Admmrstratlve Department and to

| ost them in then own department and lssues of thelr senlonty/promotron was

:-reqwred to be settled in accordance w:th the prevalltng !aw and rule.

20 we: have observed that grave rnjustrce has been meted out o the.
appellants in the sense that after contestmg for longer for their regulanzatron and |

'f nally after gettmg regulanzed they were Stl" depnved of the service

_ structure/rules and creatlon of postsdesplte the repeatedldlrectrons of the three .
: "nember bench- of Peshawar ngh Court in its ]udgment dated 07 11-2013 passed '~

. |n Writ Petntron No 969/2010. The same dll’ECthFlS has still not been lmplemented i

" . and the matter was made worse when |mpugned order of placmg them in surplus .

»oool was passed ‘which directly affected their- semorlty and the future career of ‘

‘ .\he appellants after puttrng in 18 years of servrce and half of thesr servrce has ‘

' "already been wasted in lltlgatlon




set aside. wnh drnectlon tcr

: resoectfve departrnent Te.

-posls the same shall be created forthe ap.peuaﬂts on the same m
= ;,eniot‘il;y/prdmbticd s'h"a"ll' he dealt vt in s

" . Transfer) Rules,

'Hussaln Shah and athers (2018 SCMR 332),

L accordmgly Parties are left t:n bear thelr own

. ANNOUNCED -
144012022

""n.-. .

- ratio. as contamed ln the judgmem ti’ded Tikka Khan and other Vs Syec‘ Mu*,.asar" ;

Est:abllshment & Admimsu'atlrcm Department Khyber ‘
: Pakhtunkhwa agcinst theIr respectlve pos;s and ln case .of non~avallability 'of'-_‘ g
anner, as were B
created for other Admtrustratfve Departments v!de Finance Departrnent
_notlﬁcatmn dated 11 “thelr adjus

CGSG. Hle be C0n51gned~ m "ECOI‘Q -

. . e

BACE. WIth . ihe _provisions

1989 Needlas to ment:on and Is. expected 'n:hat m vnew of the :-;.'

lhe senlority would be determined ;
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Subject:

-

| | ¢

DA tn

(’/)- 8_‘) (w/a .,o
The Chief Secretary 4 BRIt AP S
Government of KPK Peshaw 'ar

Departmental _Appeal ; against the order dated
25.06.2019. ;

i
} |
Respected Sir

The appellant‘1 submit as under:- .

B 1 That it is stated with g1eat reverence that in pursuance of

_ integration and merger erstwhile FATA with Province of
Khyber Pakhtunkhwa, I%the appellant beside others, was
declared as “Surplus’f by the Establishment and
Administration Department (Regulation Wing), Khyber
Pakhtunkhwa vide Notification No. SO (0O&M)
E&AD/3-18/2019 dated 25.06.2019. Later on the
appellant was adjusted “in DC Khyber, instead of Civil
Secretariat Khyber Pakhtunkhwa Peshawar.

o 2 ,That some of other colleagues of the appellant mentioned

in the impugned order dated 25.06.2019 has also ready
been submitted Service appeal No. 1227/2020 before this /
Hon'able Tribunal whlch has been accepted on .-
14.01.2022, operative part of the Judgment reproduced as
under:- “In view of the*forgoing, discussion, the instant
appeal alongthh connected Service appeal are accepted,
the impugned order date 25.06.2019 is set aside with
direction to the Respondents to adjust the appellants in
their respective depali_'tment i.e Establishment and

Administration Depa}:‘tment, Khyber Pakhtunkh%

against their respective posts and in case of non-

G -



availability of post the same shall be create for the "

appellants on the same manner, as were created for other

Admlnlstratlve Departments vide Finance Notification
dated 11.06.2020.

. That the above mentiOned Jndgment dated 14. 01.2022
,has been 1mplemented by the Respondent department '
~ through order dated 29. 08 2023

. That in pursuance of the above Judgment the appellant‘

1s also entitled to be adjusted in Civil Secretarlat KPK

Peshawar as per similar treatment.

. That according to the judgment of the Supreme Court’.'

reported on 2009 SCMR Page 1 if Tribunal or the
Supreme Court decides a point of law relating to the_-
terms and conditions of a Civil Servant who litigéte_d,
and there zwere‘other Civil Servants, who ‘may not have
taken any legal proceedings, in' such a caSe,'the dictates
of justice of Rules of goo'd governance demand that the
benefit of the said decision be extended to other civil
Servants also, Who may, not be parties to that litigation,
instead of compelling them to approached the Tribunal

or other legal forum---- All citizens are equal before law

- and entitled to equal protection of law as per Article 25
| of the Constitution of Islamlc Repubhc of Pakistan
1973,
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It 1s therefore most humbly prayed that on

'acceptance of 1nstant Departmental Appeal the N
- 1mpugned order dated 25 06. 2019 may kmdly be:

.; seét aside and the . appellant may k1nd1y be

: ,adjusted m C1v11 Secretanat Khyber Pakhtunkhwa | .
- as per Judgment of the Hon able Serv1ce Tnbunal o
| dated 14.01.2022 as well as accordmg to law and "

rules.
Dated 22/09/2023
| : 'Your 'Sincérely.
{—}ppellant S
ey
o Tanvn' Ahmad '

| Chowklder
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