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Peshawar

................. Appellant/Petitioner
VERSUS ‘

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary,
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BEFORE THE KHYBER PAKHTUNKHWASERVICE
‘ TRIBUNAL, PESHAWAR :

'Execution Petition No. 26 /202§

Whyboer Pakbhtukhwa

' . Sorvice Twilrzmad
In - ~
In Service Appeal: 1227/2020 piney nal QS L T r7
Decided on 14.01.2022 005200 ‘7
Bawar Khan (Driver) Sparts & Tourism Peshawar
o e e Appellant/Petltloner

VERSUS
1. Govt of Khyber Pakhtunkhwa through Chlef Secretary
Civil Secretarlat Peshawar. . .

2. The Govt of through Secretary Est‘ablishmeht,'

Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Flnance Finance
- Department at Civil Secretariat Peshawar."

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

e Respondents
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EXECUTION PETITION TO GIVE EFFECT AND

IMPLEMENT JUDGMENT OF THIS HONOURABLE

TRIBUNAL _ DATED _ 14.01.2022 UPON _THE
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Respectfully Sheweth:

That the appellant/Fetitioner has been appomted with respondent
departmeiit as a Driver since long time.

That along with the petitioner a total number of 117 employees
as appointed by erstwhile FATA Secretariat. were declare as
surplus and placed in surplus pool of establishment and
Administrative Department vide order dated 25.06.2019, and for
their further adjustment/placement w.e.f 01.07.2019 by virtue of
which the Civil Servants were adjusted in the surplus pool of
Establishment Department and Administration Department.
{Copy of notification dated 25.06.2019 is attached as Annexure-

A).

That the government of Khyber Pakhtunkhwa, Establishment
and Administration Department (Establishment Wing) through
Section Officer (E-III) issued a letter dated 19.07.2019 to Deputy
Commissioner, Khyber for adjustment of surplus staff of
erstwhile FATA Secretariat and the service of the petitioner were
placed for further adjustment against the vacant post of Driver

as per surplus pools policy. (Copy of letter dated 19.07.2019
is attached as Annexure-B).

That the appeal was filed in this regard, before the Honourable
Service Tribunal and the same was heard on 14.01.2022 which
was accepted, and subsequently, the impugned notification dated
25.6.2019 was set aside, and directions were given to
respondent Departments to adjust the appellant to their
respective departments. (Copy of Service Tribunal of Judgment

dated 14.01.2022 is attached as Annexure-C).

That along with the aforementioned directions the Honourable
Service Tribunal rendered that upon adjustment to their
respective department, the appellants would be entitled all
consequential  benefits. Moreover, that the issue. of
seniority/promotion would be dealt accordance with the

- provisions contained in Civil Servants (appointment promotion

and Transfer) Rules, 1989, and in the view of the above ratio as
contained in the judgment titled Tikka Khan & other vs Syed
Muzafar Hussain Shah & others (2018 SCMR 332) the seniority
would be determined accordingly.

- That the Honourable Tribunal rendered its judgment dated

14.01.2022 but the respondent did not implement the judgment
dated 14.01.2022 of this ionourable Tribunal.
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‘fhat the judgment dated 14.01.2022 rendered by the Honourable
Service Tribunal is also applicable on those civil servants who
were not a part of the said appeal, because ju j__gments of the
Honourable Service should be treated as ludgments in rem,
and not in personam. Reference can be given to the relevant

portion of judgement cited 2023 SCMR 8 produced herein
below.

~ “The learned Additional A.G KPK argued that, in the order of

the KPK Service Tribunal passed in appeals Nos. 1452/2019 and
248/2020, reliance was placed on the order passed by the
Learned Peshawar High Court in Writ Petition No. 3162/-
P/2019, which was simply dismissed with the observations that
the writ petition was not maintainable under Article 212 of the

- Constitution, hence the reference was immaterial. In this regard,

we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is
always treated as bring in rem, and not in personam, if in two
judgments delivered in the service appeals the reference of the
Peshawar High Court judgment has been cited, it does not act to

- washout the effect of the judgements rendered in the other

service appeal which have the effect of a judgment in rem. In the
case of Hameed Akhtar Niazi vs The Secretary Establishment
Division, Government of Pakistan and others, (1996 SCMR
1185) this Court, while remanding the case to the Tribunal
clearly observed that if the Tribunal or this Court decides a point

- of law relating to the terms of service of a civil servant which

covers not only the case of the civil servant who litigated was
litigated, but also of other civil servants, who may have not taken
any legal proceedings, in such a case, the dictates of justice and
rules of good governance demand that the benefit of the above
judgement be extended good governance demand that the benefit

- of the above judgment be extended to other civil servants, who

may not be parties to the above litigation, instead of compelling
them to approach the Tribunal or any other legal forum.

That relying upon the judgment of the Honourable Supreme

- Court, the execution petitioner would also be subject to the

judgment dated 14.07.2021 rendered by the Honourable Tribunal
Service Tribunal, since the above mentioned judgment of the
Supreme Court would be applicable on all Courts sub-ordinate
to it. Reference can be given Article 189 of the Constitution of
Pakistan 1973, for easy reference produced herein below.

 “Decision of Supreme Court binding on other courts.

189 Any decision of the Supreme Court shall, to the extent, that
it decidec a question of law or is based, upon or enunciates of
law, te binding on all other court of Pckistan.
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12.That the judgment of the Honourable Service Tribunal cited
2023 SMCR 8, whereby, the essence of Article 212 of the
Constitition of Pakistan 1973, was fulfilled, by observing that
. any questicn in law decided by Service Tribunal shall be treated
as Judgment in rem, and not in personam. In order to give
force (o the judgment of the Supreme Court, the Execution
petitioner may also be subjected to the judgment rendered
by this Honourable Service Tribunal. Reference can be given
to Article 190 of the Constitution of Pakistan 1973 for easy

- reference produce herein below |

“Action in aid of Supreme Court”. .

l

190. All executive and judicial authorities throughout Pakistan
shall act'in aid of the Supreine Court.

13. That keeping in view the above facts the petitioner filed a
departmental appeal dated on 26.09.2923 for adjustment in civil
Secretariat as per service Tribunal d:ted 14.0] 2022 but to no
avail. (Copy of Represzntation is attached as Annexure-D).

14.That the execution petitioner now .approaches this Honourable
- Tribunal for directions to implement the judgment dated
14.01.2021 in the larger interest of justice and fair play.

Prayer

It is therefore most humbly prayed that on acceptance

of this executing petition, may it please this Honourable Tribunal

" to do so kindly direct the implementation of judgment dated

14.01.2022 in Service .Appeal No. 1227/2022 Titled Hanif Ur

Rehman:-Vs Government of Khyber Pakhtunkhwa through
Chief Secretary on the Execution petitioner,

. Any other relief that this Honourable Tribunal may deem

appropriate in the circumstances of the case may also be
granted.

()"‘\j)B\’\

Petitioner

Through

Advocate High Court
Peshawar



%

BEFORE THE KHYBFR PAKHTUNKHW A S RVICE
TRIBUNAL, PESHAWAR.

" Execution Petition No. /2023
- In
In Service Appeal: 1227/2020
Decided on 14.01.2022

Bawai Khan (Driver) Sports & Tourism Pechawar

e, .. Appellant/Petltloner

N
VERSUS

1. Govt of hhyber Pakhtunkhwa through Chlef §ecreta1y
: C1V1l Seeretarlat Peshawar

2. The Govt: of through Secretary Estabhshnem,
o Estabh‘")nent and Acministratior. Befartment -Civil
Secn,tar at. Peshawar. |

3. ’lhe Govt of through Secretary Finance, Flnance
: Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

" vevererieeseenn.ns... Respondents

ATFIDAMIT

I, Bawar Iﬂiéh {Dri\"er). Sports & Tourism Peshawar do here by solemnly
affirm and declare on oath that ttl-l. the ,contents of the above petition are
- true and correct'to the best of my vknowledge and belief ‘and nothing has
been mlsstated or concealed from this Hon' able Tribunal. oo

| 4)% TS &
DEPONENT
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TRIBUNAL, PESHAWAR.

Execution Petition No. 72023
In
In Service Appeal: 1227/2020
Decided on 14.01.2022

Bawar Khan (Driver) Sperts & Tourism Peshawar

VERSUS
Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar & others

ADDRESS OF PARTIES

Bawar Khan (Driver) Sports & Tourism Peshawar
PETITIONER
VERSUS

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
Secretariat Peshawar.

3. The Govt of through Secretary Finance, Finance
Department at Civil Secretariat Peshawar. .

4. The Govt of through Additional Chief Secretary,

- Merged Area, Office at Warsak Road Peshawar.
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Through

Rooeda Khan
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754, | Tkhiag Khon T Vakoesd, T T T T 2
T 755, | Safdar Ali Shab _ Naib Qasid R
Cose | }\tlnyatuiIah Nal Qasid - 2
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17759, | Shabir Khan “Naib Qasid 2
"60. | Seccd Gul - _ “Naib Qasid- I
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NOTIFICATION

No. SO (O&M)E&AD/3-18/2019: in pursuance of integration and merger of crstwhile |
. FATA with Khyber Pakhtunkhwa, Authority is pleased to declare the following 117 .

ESTABLISHMENT& ADMN: DEPARTMENT

.~ (REGULATION WING) ~ .

- Dated Peshawar the 25 June, 2019

employees appointed the erstwhile FATA Secretariat as “surplus™ and please them in the

Surplus  Pool” of Establishment and Administr
adjustment/placement w.e.f. 01.07.2019. " - ‘

S.No_|Name of employees | Designation - | BPS (Personal
1. | Ashiq Hussain-  Assistant 16 3
2. | Hanif Ur Rehman. Assistant 16
+ 3. | Shaukat Khan Assistant | 16
__4: | Zahid Khan | Assistant 16
5. | Qaiser Khan ' | Assistant 16
- 6. | Shahid Ali Shah - Computer . |16 -
N Operator . . | -
7. |FarooqKhan - .| Computer- | 16 .
o : Operator
8. | TauseefIgbal Computer . |16 =
I Operator 1
9. | Waseem Computer |16
1 o Operator -
10. | Altaf Hussaiu Computer: . |16
- T ' Operator P
11| Amir Ali -{ Computer - . | 16
; 1 o "‘Operator -
- 12.| Rabia Nawaz - . | Computer 16
L . Operator = | . .
13. { Kamran Computer 16
1 : . {Operator - L
.- 14. | Hafiz Muhammad Amjad - | Computer 16
' o ' | Operator o
15. | Fazl-ur-Rehman -Computer . |16
. -Operator
+ 16. | Rajab Ali Khan ‘| Head 13
- | Draftsman 5
17. | Bakhtiar Khan Sub Enigneer | 11
~_18. | Hakeem-ud-din Draftsman [ 11
" 19. | Naseer Khan Store Keeper |7 -
20. | Inam Ullah Driver .~ |5
21. | Hazrat Gul Driver 5
- 22. | Said Ayaz" Driver . 5
23..1 Abdul Qadir . Driver 5
~ 24.1 Sharbat Khan Driver - [5
'~ 25. | Igbal Shah Driver . 5.
26. | Muhammad Ali* . | Driver -5

ation Department for their further .

E
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(27

Khan Mﬁhammad N

Driver

KT

5
.28. | Waheed Shah Driver 5
29. | Mastan Shah Driver 5

1.30. | Mubashir Alam Driver 5
131. | Yousaf Hussain Driver - 5
32. | thsan Ullah - | Driver 15
'133. | Daud Shah Driver 5
'1:34. | Qismat Wali Driver’ 5
35. | Alam Zeb Driver 5
36. | Shafgat Ullah .Driver 5
137. [ Qismat Ullah Driver 5
38. | Wali Khan ‘Tracer 5
39. | Muhammad Zahir Shah Tracer 5
40.. | Niaz Akhtar | Driver 4
41. | Mena Jan Driver - 5
Zaki Shah ‘Naib Qasid 3.
43. | Sabir Shah - Naib Qasid 2
44. | Muhammad Hussain | Naib Qasid 2
45. | Zubair Shah. Naib Qasid 2
-| 46.. | Muhammad Sharif Naib Qasid 2
47. | Dost Ali Naib Qasid .~ 2
48. ! Nishat Khan _| Naib Qasid 2
49. | Wadan Shah " Naib Qasid 2
50.  |1nam Ullah NajbQasid . . [2
.. 191, "| Magsood Jan Naib Qasid .- .. |2
1:52. | Zeeshan _ Naib Qasid . 2
53. | Arshid Khan Naib Qasid. ' 2
54. | Ikhlag Khan Naib Qasid. . . 2
55. | Safdar Ali Shah | Naib Qasid . 2
56. | Kifayat Ullah Naib Qasid 2
57. | Hidayat Ullah Naib Qasid -~ |2
58. | Khalid Khan Naib Qasid - - 2
1.59. | Shabir Khan __| Naib Qasid 2
60. | Saeed Gul ~{ Naib Qasid 12
61, | Zahid Ullah Naib Qasid 2
162, | Farhad Gul Naib Qasid 2
| 63." | Hameed Khan Naib Qasid 2
164 | Rashid Khan . . Naib Qasid 2
65. | Dost Muhammad Naib Qasid 2
66. | Sajid Ullah Naib Qasid _ 2
67. _{ Iftikhar udd din . Naib Qasid 2
68. | Altaf Ur Rehman Chowkider 2
69 | Muhammad Amir’ Chowker 2
1 70. | Yasar Arafat Chowkider 2
Zamrud Khsn ' Chowkider ~ 2
172, [ Kimya Gul Chowkider - 2
73. | Aziz Ullah Chowkider 2




2 In ordcr to ensure proper and expcdltlons adjustmcnt /aosorptlon of the above mentloqg;dm
\ surplus staff Deputy Sc»retary (Estabhsnmcnt), Estabhshment Deps rtme;at has%z g.:k;.,.

Better Copy
74, ‘Zain Ullah - Chowkider - 2
75, Safiullah | Chowkider 2
| 76. Inayat Ullah Chowkider 2
177. Muhammad Abid | Chowkider 2
78. Daud Khan =~ AC cleaner 2 .
479 Muhammad saleem | AC/Cleaner 12
.80. Fazale Hal . Mali. ' {2
81. Alamzeb ‘Mali 2
| 82. | Nehad Badshah Mali 2
83, Niaz Ali . Cook 2
84. Muhammad Arshid | Cook 2
-85. Roohullah Khadim Mosque 2
86. Lal Jan -Regulation Beldar 2
87. Muhammad Arshid - | Sweeper - |2
| 88. | Ramish Sweeper - 2
189, .| Karan Sweeper 2
| 90. Majid Anwar . Sweeper 2
91. . Shumail - . Sweeper 2
1 92. Ruhid Maseeh Sweeper 2
93. Naeem Munir Sweeper 2.
94, Pardeep Singh Sweeper 2
95. .| Mukesh | Sweeper 2
196, - | Muhammad Naveed | Sweeper |2
197, - Daia Ram Sweeper 2
| 98 IMuhammad Nisar | Sweeper - 2
99. | Said Anwar Naib Qasid - 2
100 Haseeb Zeb Naib Qasid = 2
1101, | Abid , . Naib Qasid . 2
- 102. Wakeel Khan Naib Qasid 2
103, Muhammiad. Amjad | Naib Qasid 2
: . | Ayaz o N
104, | Samiullah .- | Naib Qasid’ 2
| 105. Habib-ur-rehman | Naib Qasid 12
106 | Muhammad Shoaib_| Naib Qasid : 2
1a107. Lawar Khan Naib Qasid .. - - 12
108, ] lisbahullah - Naib Qasid 2
109. Muhammad Tanvir | Naib Qasid 2
110. | YVaqas Khurshid © | Naib Qasia 2
111, 1 14uhammad Zahir | Naib Qasid 2
- Shah R
112 ‘Javed Khan Naib Qasid . 2
113, ~.{ Noor Nabia Bera 2
| 114, Amjad Khan Mali 2
1113, - | Jawad Khan Mali 2
- { 116. Inam Ullah Haq Chowkider - - 2
117. Siraj-ud-din -Chowkidet '

£




- ,‘_B_t‘,terl.Copy

. been declared as foeul person in properly momtor the whole process of
adjustment/placement of the surplus staff S :

Consequent upon above all the above surplus staff alongw1th their original

record of service are dlrected to r eport to ‘the. Deputy Secretary (Estabhshment)‘
hstabhshment Department for further necessary action.

' - CHIEF SECRETARY _
GOVT OF KHYBER PAKHTUNKHWA '

: Endst No &even date |

Copy to:-

p—

, Addrtlonal Ch1ef Secretary P&D department :
Additional Chief Secretary? Merged Areas Secretanat
Senior Member Board of Revenue.

. Principal Secretary to Governor, Khyber Pakhtunkhwa :
Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.
All Admtmstratlve Secretaries, Khyber Pakhtunkhwa.

The Accountant General, Khyber Pakhtunkhwa. .

' Secretary (Al&C) Merged Areas Secretariat. , R
Additional Secretary(Al&C) Merged Areas Secretanat with the request to
hand’ over the relevant record of the above staff to the Establishment

.- Department for further necessary action and takmg up .the case with the

- - Finance Department with regard to Fmancral 1mphcat10ns of the staff w.e.f
01.07.2019.

- 10.A1 D1V151onal Commissioner i in Khyber Pakhtunkhwa
S 11LAll Deputy Commissioner in Khyber Pakhtunkhwa.
12, Director General information, Khyber Pakhtunkhwa

* 13.PS to Chief Sectetary, Khyber Pakhtunkhwa, .

- - 14.Deputy Secretary (Estabhshment) bstabltshment Department for necessary
. action.

15, Section Officer (E-D), Estabhshment Department

16, Section Officer (E-IIT) Establishment Department for m,cessary actlon
" 17.8ection Officer (E-IIT) Establishment Department.

- " 18.PS to Secretary Establishment Department. '
*19.PS to Special Secretary (Regulation), Establishment Department. -

‘ 20 PS to Specml Secretary (Estabhshment), Estabhshment Department. -

O 00~ 53\ G L =

| (GAUHA’R ALI)

~ - SEZTION OFFICER (O&M)



 GOVERNMENT OF KHYBER PAKHTUNKHWA . |
ESTABLISHMENT & ADMINISTRATION
DEPARTMENT o
(ESTABLISHMENTWING) L
No. SOE-111 (E&AD)1-3/2019/Erstwhile FATA -
Dated Peshawar the July-19, 2019

The Deputy Commissioner,
- Peshawar. ‘

‘Subject: - ADJUSTMENT OF SURPLUS STAFF OF ERSTWHILE FATA
- SECRETARIAT. ‘ o " ~
" Dear Sir, Lo - S
o 1 am directed to refer to the subject noted abeve and to state that 117
 employess of different Categories from BPS-01 to BPS-16 of Erstwhile FATA Secretarial
- are declared as surplus and notified vide Establishment Department Notificatior
"NO.SO(O&M)/ERAD/3-18/2019 dated 25-06-2019 {copy enclosed). As per. Surplus Poo.
Policy notification " dated 14-06-2007(copy enclosed), services -of - the followin¢
, Employees of Erstwhile FATA Secretariat having domicile of District: Peshawar ars
~+ placed at your disposal for further adjustment w.e.f01-07-2019:- .

1

S.No. | Name - | Designation-with BS.
1, Nishat Khan Naib-Qasid:(BPS-02)
2 - |Inamullah. - | Naib Qasid (BPS-02)
3. | Zeeshan : Naib-Qasid-(BPS-02)
4, | Arshad Khan . Naib Qasid’(BPS-02)
| 5. Kifayatullah o Naib Qasid (8P5-02)
6. Khalid Khan - ‘ Naib Qasid (BPS-02)
“ 7.} Rashid Khan" Naib Qasid.(BPS-02)
8. | Muhammad Amir Chiowkidar(BPS-02)
9. Daud Khan ~ | ACCleaner (BPS-02)
10. | Ramish = | Sweeper (BPS-02)
11. | Karan Sweeper.(BPS-02)
12. | Majid Anwar . " | Sweeper (BPS-02)
13. | Shumail - Sweeper (BP5-02)
14, | Ruhid Maseeh - | Sweeper.(BPS-02)
15. | Naeem Munir | Sweeper (BPS-02) |
16. | Pardeep Singh . - Sweeper (BPS-02)
. . 17, | Mukesh _ ' Sweeper (BPS-02)
) 18. | Muhammad Naveed .| Sweeper (BPS-02)
19. | Daia Ram 7| Sweeper {(BPS-02)
~'20. |HaseebZeb . "Naib Qasid (BPS-01)
. 21. .| Abid . | Naib Qasid-(8PS-01)
L 22: | Wakeel Khan ~+|Naib Qasid (BPS-01)
. v 23. | Habib-ur-Rehman Naib Qasid (BPS-01)
24, | BawarKhan © '} Naib Qasid (BPS-01)
: ' 25. | Muhammad Zahir Shah | Naib Qasid (BPS-01)
: / 26. | Noor Nabia - | Bera (BPS-01)
- [ 27. | Amjad Khan , Mali (BPS-01)
28." | Jawad Khan © | Mali (BPS-01)

_ant: Page-2
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT & ADMINISTRATION
'~ DEPARTMENT L -
. (ESTABLISHMENT WING) N
No. SOE-III (E&AD)1-3/2019/Erstwhile FATA .
Dated Peshawar the July.19, 2019

CTo . _
o . The Deputy Commissioner, .- ]
Khyber, L

Subject:- ' ADJUSTMENT OF SURPLUS STAFE OF ERSTWHILE FATA
' ~° SECRETARIAT, L . '
.. Dear Sir, ‘ ' : S ‘ : o o
S I am directed to refer to the subject noted above and to state that 117
employees of different categories from BPS-01 to BPS-16-of Erstwhile FATA Secretariat. ,
are declared as surplus' and notified vide Establishment Department Notification -
No.SO(O&M)/E&AD/3-18/2019 dated 25-06-2019 (copy.enclosed). As per Surplus Peol
. Policy" notification. dated 14-06-2007(copy enclosed), services of the following
~* Employees of Erstwhile FATA Secretariat having ‘domicile of District Khyber are placed
at your. disposal for further adjustment w.e.f 01-07-2019:- - ' o

S.No. |[Name . Designation with BS
1. . | Bakhtiar Khan .| Sub Engineer (BPS-11)
2 Naseem Khan Storekeeper (BPS-07)
3 Sharbat Khan _| Driver (BPS-05)
. 4, Igbal Shah .| Driver (BPS-05).
; o 'L4_5. [MastanShah- | Driver (BP5-05)
' L // 6. | Alam Zeb Driver (BPS-05)
7 Shafqatullah Driver (BPS-05) |
- 8. { Sabir Shah ' Naib Qasid (BPS-02)
9. Zubair Shah | Naib Qasid (BPS-02)
"10. | Muhammad Sharif - Naib Qasid (BPS-02)
11, | Ikhlag Khan -, - - Naib Qasid (BPS-02)
12, |HameedKhan | Naib Qasid(BPS-02)-
13. | Sajiduliah , . | Naib Qasid (BPS-02) -
- 14. | Yasar Arafat - |'Chowkidar (BPS-02)
| 15. | ZamrudKhan Chowkidar (BPS-02)
~16. | Kimya Gul " | Chowkidar (BPS-02)
- 17. | Inavatullah - " | Chowkidar (BPS-02)
18. |Alamzeb - - " “I'Mali (BPS-02)
19. { LalJan i Regulation Beldar (BPS-02)
~ 20. | Siraj-ud-din "~ - | Chowkidar (BPS-01)

, Itis,  therefore, requested that the~ab0véf_'mentioned Surplus Pool Staff |
~ may be adjusted in your District as per Surplus Pool Policy. - - |
| T | o - Yours faithfully

| QW?;’“‘?@?%@ R (Zaman Ali khan) 7/
R B3 U 51 P I - SECTION OFFICER (E-IIT)

- Cont:Page-2



Service Appeal No.. 1227/2020 '

' Da;e_of Ihstrtutron .. 21.00. 2020
E Date‘of Decision ... 14.01‘2022

Hanif Ur Rehman Assrstant (BPS 16), Directorate of Prosecutuon Khyber
~Pakhtunkhwa . (Appeilant)

VERSUS

'Government of Khyber Pakhtunkhwa through its Chlef Secretary at Crvnl
Secretanat Peshqwar and others ~ (Respondents)

Sved Yahya Zahid Gillani, Tarmur Hander Khan &
Ali Gohar Durrani;

- Advocates - " * For Appellants

'Mqhammad Adeel Butt,

Additional Advocate General For resiponden‘ts'

AHMAD SULTANTAREEN . .. CHAIRMAN |
ATIQ-UR-REHMAN WAZIR o - MEMBER (EXECUTIVE) |

Juogmgm* . : T
ATIQ-UR REHMAN WAZIR MEMBER{EL — Thls smglejudgment

shall duspose of the rnst:ant servsce appeai as. weii as the’ foilowmg connected

|
service appeals, as common quest:on of law and facts are rnvolved therem -

1. 1228/2020 titled Zu"bair Shah

p

122972020 titled Faroog Khan |
3, '1230/2020 titled Muhammad Amyd ez ,,. N
4. 1231/2020 titled Qaiser Knan B o
[ 1232/2020 tl_tled Ashiq HusSarh
5. 1233/2020 tted Shoukat Kan

7. 12442020 titled Haseeb Zeb
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02 .

'_ Assrstant (BPS~11) on contract basls in Ex-

= ‘dated 04 08 2020 in CP No. 881/2020 Prayers of the appellants are that

_Constrtutron has badly been g“rolated

2.

8, 1245/2020 titied Muhammad Zahir Shah
9 11125/2020 trtled Zahrd Khan

0. 11125/2020 titled Touseef Iqba] A

Brlef facts of the case are that the appellant was rnrtrally appornted as

FATA Secretanat vrde order dated 0t-

© 12-2004. His servrces were regulanzed by the order of Peshawar Hrgh Court vide

' Judgment dated 07- -11- 2013 wrth effect from 01 07 2008 rn complrance wuth |

cabrnet decrsron dated 29-08 -2008: Regulanzatron of the appellant was delayed

by the resoondents for quite longer and m the meanwhrle,

of

in the wake of merger

Ex-FATA w:th the Provsnce the appellant alongwrth others were declared. B
surplus vrde order dated 25-06- 2019 Feellng aggneVed the appellant alongwrthll

others f‘ led writ petition No 3704-P/2019 in Peshawar ngh Court, but in the
méanwhitg the appellant alongwrth others were adjusted in vanous dlrectorates
hence the Hrgh Court vrde judgment dated OS 12 2019 declared the petltlon as

rnfructuous Wthh was challenged by the appellants |n the supreme court of

. Pakrstan and the supreme court remanded thelr case to this; 'l‘nbunal vrde order -

the
|mpugned order dated 25 06 -2019 may be set asrde and the’ appeltanls may be '

'retamed/ad]usted agarnst the secretarrat cadre borne at the strength of

Estabhshment & Admmlstratlon Department of Crvrl Secretanat Si imilarly

senronty/promotron may also be grven to the appellants srnce the |ncept|on of

their employment in the government department wrth back beneﬁts as per

' Judgment htled T‘kka Khan & others Vs Syed Muzafar Hussaln Shah & others »

(2018 SCMR 332) as well as'in the lrght of Judgment of iarger bench of hrgh court T s TEg

in Writ Petltlon Nao. 696/2010 dated 07 11- 2013

. R ., - B S 1 &
. ' ' ' Lo S Ny
e 03. 3 ) i Pl rg o

© not been treated in accordance wrth law, hence thezr nghts secured under the

?thath ‘the Lm%ugned order has not been
EPLG, e
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3 .

passed in accordance wnth law, therefore is not tenable and hable to be set aside; -

o that the appellants were appounted in Ex-FATA Secretanat on contract bas:s vide

order dated 01- 12-2004 and m comphance wrth Federal Government deClSIOI’l
dated 29-08-2008 and in pursuance of judgment of Peshawar ngh Court dated
07- - 2013 thear servrces were regulanzed with effect from 01-07-2008 and the

'_ appellants were placed at the strength of Admmlstratron Department of Ex-FATA
Secretarlat that the appellants were drscnmsnated to the effect that they were

- placed in surplus pool vrde order dated 25 06 -2019, whereas services of srmrlarly '
placed ernployees of all the departments were transferred to their respectlve

departrnents |n Pravincial Government that placnng the appeliants in surplus pool -

was not onty nllegal but contrary to the surplus pool pol:cy, as the appellants

never opted tcrbe placed in surplus pool as per sectron~5 (a) -of the Surplus Pool J
"\. o m‘\}; of 2001 as amended in 2006 as well as the unwslhngness of the appellants
R is alsa clear from the respondents letter dated 22—03 2019; that by domg so the
mature service of a!most fi fteen years may spoal and go in waste, that the lllegal
and untoward act of’ the respondents is also ‘evident from the notlﬁcatlon dated

_ 08- 01-2019 where the erstwhlle FATA Secretanat departments and dlrectorates ,
have been shlfted and placed under the admmlstratrve control of Khyber

Pakhtunkhwa Government Departments whereas the appellants were declared |

| surplus that bllllon of rupees have been granted by the Federal Government for Mw“

merged/erstwhlle FATA Secretanat departments but unfortunately despite havmg

* same cadre of posts at crvul secretanat the respondents have carried out {h‘ﬂ

unjustifiable, lllegal and. unlawful |mpugned order dated 25-06-2019 Wthh |s not

- only. the violation of the Apex Court Judgment but the same wrll also vrolate the

fundamental rights of the appellants belng enshnned |n the Constrtutlon of

Pakistan, wrll senously affect the promotnou/senlonty of the appellants that

CEE 1“,..':,
drscnmlnatory approach of the respondents is ev;dent from the notaf‘ ication dated , '

P B 03- 2019, whereby other employees of Ex-FATA were not placecl |n Surplusf/, 4
,j ' oo . t*:.:,..h«

8 ' pool but_‘Ex-FATA Plannzng Cell of P&D was placed and merged lnto Provlncral”




L —"Provincial government framed thereunder; that. proviso under

. section-11(a). of the Cii|

pellants has been treated at par with the law. Ati‘_r‘yyi?gﬁ}a i.e. under

section: ol policy of the

Hﬁ) of the Civil 'Serva'n.tAAct, 1973 and th'e,_ surpius po

:Pa;ra"-.é : of the
éﬁrplus pool policy States that in case t‘he, bfﬁcéf/ofﬁcials:decﬁnes to be
adjusted/abéqrbed in the above manner in:accordar;ce; with ﬁwe_prio‘fity ﬁ;géd as

senlorl_tif in the integrated list, he ,;Bali loose the fij‘acjlity_/right of

qualifyi'hg, service for pre-mature retirement, he may be coh'}pulsory retired ;'fr'om
service by the competent authority, however in the inStant- case, no a'fﬁdajvit is -
forthéomingf to the effect that the: appellant refuéed Eto be ;ab'sorbéd/adqutg@!

s HEAY
T
he government; that the appellants ;weré “

under -the surplus pool policy of t

ministerial s;taff of ex-FATA Sedretariat, therefore __tﬁey were: tre':ated under

Sérvant Act, 1973; t'hat.so far as the issue bf:in'clusi(;)n of
posté in BPS-17 and abo




5

- order dated 21-11-2019 and 11-06-2020 Created posts in the admlnlstratuve

departments in pursuance of request of establtshment department whlch were
not meant for blue eyed persons as is alleged in the appeal that the appellants

has been treated n accordance with- Iaw, hence thelr appeals bemg devord ‘of

B merlt may be dlsmrssed

05, . We have heard Iearned counsei for the partres and have perused the

' record

06, - Before embarking upon the issue in hand lt would be appropnate to
' explam the background of the case. Recorcl revea!s that in 2003 the federal

govemment created 157 regular posts for the erstwhlle FATA Secretanat agamst

which 117 emplo ees mcludlng the appellants were appomted on contract ba51s in

L | |
\ /i l‘t\‘/renewed from tlme to time by lssumg orf‘ ice orders and to thrs effect the final

extensmn was accorded for a further peried of one year wrth effect from 03 12-
2009 In the meanwhile, the federal government decrded and . rssued mstructlons
dated 29-08»2008 that all those employees work:ng on contract agalnst the posts
from BPS 1to 15 shall be regulanzed and decusron of cablnet would be applrcable

to contract empioyees worleng in: ex-FATA Secretanat through SAFRON Dlwsron, ’

L for regu!anzatron of- contract appointments in respect of . contract employees

worklng in FATA In pursuance of the dlrecbves the appellants subrnltted_

applrcatrons for regular!zatlon of their appomtments as per cabinet dec:s:on but

such employees were not regulanzed under the: pleas that vrde notlf‘ catlon dated

- 21-10- 2008 and in’ terms of the centrally admmrstered trlbal areas (employe&s Lj l*:.
status order 1972 Presrdent Oder No 13 of 1972), the employees workmg in.

| FATA shall from the appornted day, be the employees of the provrnczal
government on deputatlon to the Federal Govemment wnthout deputatron

allowance, hence they are not entrtled to be regulanzed under the polrcy decrs:on

dated 29-08- 2008




o, in 2009,

Act 2009 and Il’l pursuance the appellants apprOached the addrtlonal chlef R

'."r' N

- secretary ex-FATA for regulanzatron of their servrces accordmgly, but no action -

o was taken on therr requests, hence the appellants fi led wrlt petrtron No 969/2010

for regularrzatzon of therr servrces whrch was allowed vrde Judgment dated 30 -11-
2011 and servuces of the appellants were regulanzed under the regularrzatlon Ad,

2009, agamst Wthh the respondens filed civit appeal No 29 P/2013 and the

. Supreme Court remanded the case to the Hrgh Court Peshawar wrth dlrectlon to

i re~exam|ne the case and the Wnt Petrtron No. 969/2010 shall be deemed to be

- pendmg A three member bench of the Peshawar ngh Court decrded the issue

o vide judgment dated 07-11-2013 in WP No 969/2010 and servrces of the
. appellants/

were regulanzed and the respondents were gwen three months tlme to -
\ M

pare servrce structure so as to reguiate thelr permanent employment in ex-

 FATA Secretanat Vis-a-vis therr emoluments prornotlons retlrement benef‘ ts.and

mter-se-senronty wrth further drrecbons to create a task force to achreve the

5 . objectives . - highlighted  above. - The respondents however delayed thelr

regulanzatlon hence they ﬁled COC No. 178- P/2014 and in- complrance the

respondens submrtted -order dated 13- 06 2014 whereby servrces of the
. appellants were regulanzed v:de order dated 13
2008 as well

-06 2014 wrth effect from 01 07-

T Rt A T e W PTIIU

as a task force commlttee had been const:tuted by Ex- FATA-'
Secretanat wde order damd 14-10- 2014 for preparahon of serv:ce structure of N
'such employees and sought trme for preparatlon of servrce rules The appellants”’* N EAGT

? ;é :“;"f';% r'-, .'.q
agam ﬁled CM NO 182—P/2016 with IR in COC NO 178-9/2014 in WP NO '

' 969/7010 where the learned Addrtronal Advocate General alongwrth departmental
representatwe produced letter dated 28 10 2016 whereby servuce rules for- the

' secretanat cadre employees of Ex FATA Secretanat had been shown to be
forrnulated and had been sent to secretary SAFRAN for approval hence vrde Py

1udament dated 08 09-2016, Secretary SAFRAN was. dlrec’ted to Fnaltze the




" declared al

‘he 117 employees mcfudmg the appeflants as surplus vrde order

. date.d 25-06-2019 against whlch the appellants ﬁled Wnt Petltlon No. 3704-

P/2019 for declarmg the mpugned order as set asrde and retalnlng the appellants o

" in the Crvul Secretanat of establlshment and admrnlstratron department hawng the |

o S|m1'ar Cadre of post of the rest of the civil secretanat emp!oyees

i

- 08. r Dunng the course of hearmg, the respondents produced copres of

notifi catrons dated 19- 07-2019 and 22- 07-2019 that SUCh employees had been |

B ad;usted/absorbed rn varlous departments The Hsgh Court vrde ]udgrnent dated
0s- 12 2019 observed that after thelr absorptron now they are regular empioyees
' "of the provrncral govemment and wou!d be treated as such for all lntent and
purpose&m{mng their semonty and so far as therr other gnevance regardmg
eir retentron rn crvri secretarrat rs concerned belng cwrl servants |t “would

mvolve deeper apprecratson of the vrres of the pOlle, whrch have not been

, .rmpugned m the writ petrtron and :n case the appetlanm sh!l feel aggneved i

regardrng any matter that could not be !ega!ly wrthm the framework of the said .

pollcy, they wouid be legally, bound by the terms and condltions of servrce and in
Vrew of bar contarned in Artrcle 212 of the- Constrtutlon thls court could not

embark upon to entertarn the same Need!ess to mention and we expect that

keeprng in vrew the ratlo as contalned in the ]udgment tltied Tkka Khan and

. others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the senlonty

would be determmed accordrngty, hence the- petrtron was declared as mfructuous
.and was. drsmrssed as such, Agalnst the Judgment of Hrgh Court the appellants

fi Ied CPLA No 881/2020 in the Supreme Couzt of Paklstan, whlch was drsposed of

vrde Judgment dated 04—08-2020 on the terms that the petrtroners should -

approach the servrce tnbunal as the |ssue bemg terms and condltlon of . their

. servrce does fall wrthrn the ]unsdrctlon of servrce tnbunal hence the appellant

fi Ied the mstant service appeal
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09,

" posts in admmrstratron department Ex-

government like other, departments of Ex-

. first place declaring them surplus is rllegal as they were servrng agamst regular

FATA hence therr servrces were requrred

. tobe transferred to Establrshment & Admmrstratlon Department of the provrncral

FATA were merged in therr respectrve

'department Their - second stance is that by declarrng thern surplus and’ thelr

N subsequent ad;ustment in darectorates affected them m monltory terms as well as |

their senronty/promotron also affected berng placed at the bottom of the seniority

"lrne S

B 10. In vrew of the foregorng explanatron, m the ﬁrst place, lt would be

' appropna O count the d:scnmlnatory behavrors of the respondenm wrth the ‘

eilants due to Wthh the appellanls spent almost twelve years rn protracted
lrtrgatron nght from 2008 till date The appellants were appornted on contract
basrs after fulf llmg all the codal formalrtres by FATA Secretanat admrnlstratxon
wing but therr servrces were not regulanzed whereas srmrlarly appomted persons
by. the same ofﬁce with the same terms and condftrons vrde appolntments orders
dated 08- 10 2004, were regulanzed wde order dated 04~04~2009 Srmrlarly a
batch of another 23 persons appornted on contract were regulanzed vrde ~order

dated 04‘09 2009 and still a batch of another 28 persons were regulanzed vide

. order dated 17 03 2009 hence the appellants were drscnmtnated in regulanzatron _

- 'of therr servrces wrthout any vaird reason. In order to regulanze therr servrces the

appellants repeatedly requested the respondents to consrder them at par. wrth

'those who were regulanzed and fi nally they submrtted applrcatsons for

rmplemenlatlon of the decrsron dated 29-08—2008 of the federal government,
where by all those employees worklng in FATA on contract were ordered to be

regulanzed but therr requests were declrned under: the plea that by virtue: of

k presrdentral order -as discussed above, they™ are employees of provmcral

government and only on deputatron to FATA but wrthout deputatlon allowance ) )
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5 hence they cannot be regulanzed the fact however remarns that they were not

employee of provuncral government and were appornted by admlnrstratron

department of Ex- FATA Secretanat but due to malaf de of the respondents they

were repeatediy refused regularrzatron whlch however was not warranted In the

" meanwhlle the provincial govemment promulgated Regulanzatlon Act 2009, by

vrrtue of whrch all the contract employees were regulanzed but the appellant
were agarn refused regulanzatlon, but W|th no plausrble reason hence they were
~again drscnmmated and compellmg them to f‘ le ert Petltron in Peshawar High
Court whlch was allowed vrde judgment dated 30 11 2011 wrthout any debate,
as the reSpondents had already declared them as provrncral employees and there

was no reason whalsoever to refuse such regularlzatlon, but the respondent

' rnstead of therr regulanzatron ﬁled CPLA :n the Supreme Court of Pakrstan

/
agamst suetr’ decusron which agaln was an act of dlscnmlnatlon and malaf de,

where the respondents had taken a plea that the H!gh Court had .allowed

regulanzatron under the regulanzatson Act 2009 . but drd not drscuss therr

| regularlzatron under the pOlle of Federal Government laid down In the office

memorandum issued by . the cablnet secretary on 29-08-2008 dlrectmg the
regulanzatron of services of contractual employees worklng |n FATA hence the
Supreme Court remanded their Case. to Hrgh Court to: examine thrs aspect as well.

A three member bench of Hrgh Court heard the arguments - where the

respondents took a U turn and agreed to the pomt that the appellants had been

drscrrmmated and they will be regularrzed but sought hme for creatron of posts

and to draw servrce structure for these and other employees to regulate thelr _

permanent employment The three member bench of the ngh Court had taken a'
serious’ vrew ‘of the unessentral technlcalrtles to block the way of the appellants,
who too are- entltled to the same rellef and advrsed the respondents that the

petltloners are suffenng and are in trouble besrdes mental agony, hence such

) reguiarrzatlon was allowed on the basrs of Federal Government decrsron dated 29t -




A, Secretariat and not of the prowndal government In a manner the appe!fants |
f - were wrongly refused therr rzght of regularrzatron under the Federal Government-:
Polrcy, Wthh was conceded by the respondents before three member’s bench :
but the appeilants suffered for years for a srngle wrong refusal of the
: *espondents who put the matter on the back burner and on the ground of sheer.
technlcahtles thwarted the process desplte the repeated drrectron of the federal |
government as wefl as of the Judgrnent of the courts Flna!iy, Servaces of the.
appellants were very unwrllmgiy regulanzed in 2014 W|th effect from 2008 and. : |
fnat too. after contempt of court proceedrngs Judgment of the three member"‘

. bench is very clear and by vrrtue of such Judgment the respondents were

requrred to regulanze them rn the ﬁrst p!ace and to own them as thelr own-"
o o emp!oyees borne the. strength of establ:shment and admlmstratlon department
: : /09
W’gcretanat but step-motherly behavror of the respondents continued
\J 'f -Unabated, as nelther posts were created for them nor servrce ruies were framed
for them as were commltted by the respondents before the ngh Court and such' :
;rommrtments are part of the Judgment dated 07 11 2013 of Peshawar Hngh_ -
‘Court. In the wake of 25th Consbtutlonal amendments and upon merger of FATA' ‘
retanat intd Provunc:al Secretarlat all the departments' 'alongwrth staff were
| merged mto provnncra! departments Placed on record is notlﬁcatien dated 08 01- :

. 2019, where P&D Department of FATA Secretanat was handed over to provmcnal |

P&D Department and law & order department merged into Home Department -

, /ide notrf catlon dated 16 01- -2019, Fmance department merged into provmcral .
‘ Finance. department VIde notlfcatron dated 24 01 2019 educatzon department )
v:de order dated 24—01 2019 and sumilarly all other department hke Zakat & Usher
Department Popu!atlon Welfare: Department Industrles, Technical Educatlon
S 1nerals Road & Infrastructure Agnculture Forests Irrlgatton Sports FDMA and.
; | others were . merged rnto respecbve Provrncral Departments but: the appellantsf :
- berng employees of the admrnrstratron department of ex-FATA were not merged :

HEY %:““: f 4%
- mto Provmcrai Establrshment & Admmlstratxon Department rather they were

I
m- rg .-,,1 % ) .. . . ) ,
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’ } declared- surplus which was dlscrlmrnatory and based on maIaF de as there was .

" .".’no reason for declarmg the appellants as surplus as total strength of FATA

_\ecretanat from BPS T to 21 were 56983 of the c:vrl admlnrstratron agalnst whsch

| as weil as departments to provmcral departments and to thls effect a summery
. was subrmtted by the provincial government to the Federal Government whrch_, '
._}«as accepted and vide notrf ication dated 09 04- 2019 provmcral government was
S 'asked ‘to ensure payrnent of salarles and other oblrgatory expenses mcludmg o
~.'termrna| benet‘ ts.as well of the employees agarnst the regular sanctioned 56983.

" rwosts of admrmstratrve departments/attached dlrectorates/ﬁeld formatrons of

-

o

- erstwhrle FATA Wthh shows that the appellants ‘were also worklng agasnst "

: sanctloned posts and they were requrred to. be smoothly merged with the

. establrshment and admlmstratlon department of provrncral government but to
:. heir utter dlsmav they were declared as surplus lnsp;te of the fact that they-

" were posted agamst sanctroned posts and declanng them surplus was no more ‘, .'
':than -malafi de of “the respondents Another dzscrlmrnatory behavnor of the
*espondents can be seen, when a total of 235 posls were created vide order
dated 11- 06-2020 in admlnrstratrve departments se Flnance home Local :
.uovernment Healm Envrronment Informatlon Agnculture Irrtgatlon Mlneral“
*and Educatlon Departments for adjustment of the staff of | the respective

Dartments of ex—FATA but here agam the: appellants were dlscnmmated ancl no -
post was created for them in Establrshment & Admsnistratton Department and ‘ "

- they were declared surp!us and !ater on were adjustecl in varrous drrectorates

'~ which - ‘was detnmental to thenr nghts in terms of monetary benefts as the

arlowances admissrble to them in the:r new places of adJustment were less than FEMN £

_' the one adm;ssrble in crvrl secretanat Moreover therr senronty was also affected




3 as *hey were placed at the bottom of . semonty and ‘their promotlons as the"v
._-appellant appemted as Assnstant as stlll worksng as- Assrstant m 2022, are the: '
| actors which cannot be lgnored and Wthh shows that m;ustlce has been done to’
A{::‘the appellants Needless to rnentron that the respondents falled to apprecsate that
'the Surplus Pool Pollcy-2001 did not apply to the appellants smce the same was
- ‘spec:t‘ cally made and meant for dealmg wrth the transutlon of district system and
;. resultant re-structunng of govemmental oches under the devolutlon of powers. ’
_' ."om prov:ncaal to local governments as such the appellants serv:ce in erstwhlle.
.FATA Secretanat (now merged area secretanat) had no nexus whatsoever wuth‘ _‘ '
-_the same as nelther any department was. abollshed nor any post hence thed”

\urplus poel"“ olicy applled on them was totally lllegal Moreover the concerned

.":: r‘»\ Iearned counsel for the appellants had added to therr mssenes by: contestmg thelr-, =
| . cases in wrong forums and to. thIS effect the supreme court of Paklstan in the:r
| case -in crvrl petltion No 881/2020 had also. not:ced that the petltroners bemg
“pursuing then remedy before the wrong forum had wasted much ‘of their tarne
Aand the servsce Tribunal shall ]ustly and sympathetlcally consader the questron of ‘
delay in accordance wrth law To thas effect we feel that the delay occurred due to
; wastage of time before wrong forums but the appellants contmuously contested: .
| - their case wuthodt any break for’ gettmg justace We feel that thelr case was
Aalready spo;led by the respondents due to sheer technicalities and without 1
touchmg merit of the case. The- apex court |s very clear on the pomt of llmltatlon )
| lnat cases should be considered on ment and mere technlcalrtles lncludzng ‘_

lzmltatlon shall not debar the appellants from the nghts accrued to them. In the -

“1stant case, the appellants has a strong case on merlt hence we are inclined to'- |

rondone the delay occurred due to the reason mentroned above

ERSCH - We are of the consudered oplmon that the appellants has not been treated

n accordance wrth law as they were employees of admlmstrat:on department of -

- *he ex—FATA and such stance was accepted by the respondenls in therr comment‘ - f_ |




A’ submltted to the ngh Court and the High Court vrde Judgment da :

f"2‘13

7-11-2013

,‘deciared them crvnl servants and’ employees of admm:stratlon department of ex- o

~ ‘:-‘FATA Secretanat and regularrzed therr servaces agamst sanctloned posts desprte |

" they were declared surpius They were dlscnmmated by not transfernng their

',"A:EI'VICQS to the establrshment and admm:stratlon department of provrncra! '

' ,'.government on the analogy of other employees transferred to therr respect:ve'

' -jdepartments m provmcsal govemment and in case of non-avallabrhty of post ‘

: ._-Admlnlstratlve Departmeents as the Federal Government had granted amount of- -

‘Rs 255 S/rﬁm for a total strength of 56983 posts rncludmg the posts of the

v

Frnance department was requrred to create posts in Establlshment &

i\dm:mstratron Department on the anaiogy of creatlon of posts ln other-

appeflants and declanng them surplus was unlawfui and based on mafaf de and-

on thrs score a!one the |mpugned order is ltabte to be set asude The correct ‘

= course wouid have been to create the same number of vacancies in therr

respectlve department ie. Estabhshment & Admrnlstratlve Department and to

S ,ost them in theur own department and rssues of thelr senlonty/promotron was

-_requ:red to be settled in accordance wrth the prevanlmg law and rule

co2 We have observed that grave m;ustrce has been meted out to the‘

. _and the matter was made worse when |mpugned order of placmg thém in surplus -

»",‘aiready been wasted in litigation. i

, appellants in the sense that after contestrng for. Ionger for thelr regu!anzatron and -
finally. after gettmg regulanzed they were - still depnved of the service
rtructure/rules and creation of posts despite the repeated drrect:ons of the three

! member bench of Peshawar High Court inits Judgment dated 07- 11-2013 passed '

in Writ Petition No 969/2010 The same directions has still not been rmplemented o

‘ pool. was passed whlch d:rectiy affected thelr semority and- the future career of

."he appellants after putt:ng in. 18 years of servrce and half of therr service has _




-;,_'-'Transfer) Rules -1989;

ll’t thenr respecbve

. E The lssue of thezr
o ;emonty/promﬁtion shaﬂ bn deait' wnth in - accordcnce wath

‘contzmed in Civ:l Sefvant Act, 1973~ and Khyber F'nkhtunkhwa Govemrnerzr
o N . . . .

Needles to mentlon and 1s. expected that in vaew of the
- ratlo as’ contamed In the judgmem

"Hussain Shah and others (2018 SCMR 332),

g ar-cordmgiY Pames are leﬂ: [to] bear their oWr ccr:c;, l'-'tie be <:onsigner:1L to ‘eccrci
. rrf,on“,;. ' L } . BRI , _

. ANNOUNCED .
14dL202 7 :

Lht prov:;nons

the sen!ority would be determined

.-

trtied TiRka Khan and other Vs Syec Muza:ar
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The Chief Secretary

Government of KPK Pesh 'war

m-—dl«“ wlo.
1)
m -
N ‘.
NO
Y
-
o

Departmental Appeal against  the order dated

25.06.2019.

Resg. ected Sir

The appe_llant subxﬁit as under:-

O e aae T e B L

1. That it is stated with great reverence that in pursuance of
integration and mergerierstwh’ile FATA with Province of
Khyber Pakhtunkhwa, I the appellant beside others, was
declared as “Surplus” by the Establishment and b,
Administration Department (Regulation Wing), Khyber I 2
Pakhtunkhwa vide f;rotiﬁcation No. SO (0&M) BN
E&AD/3-18/2019 _dat;ed 25.06.2019. Later on the
appellant was adjusted ‘at the Office of Regional Sports

- Officer, instead of Civil Secretariat Khyber Pakhtunkhwa
Peshawar. !

227 ™R .2, That some of other coll%agues of the appellant mentioned
' . in the 1mpugned order dated 25.06.2019 has also ready
" been submltted Service appeal No. 1227/2020 before this

Hon'able Tribunal which has been accepted on -

e —v— . -
T - RS K
s - ~ - A

% ho-o

14.01.2022, operatlve pairt of the judgment reproduced as
under:- “In view of the forgomg, discussion, the instant
appeal alongwith connected Service appeal are accepted,
- the impugned order date 25.06.2019 is set aside with
direction to the Resp’onq_ents to adjust the appellants in
their respective departtment i.e Establishment and

Administration Departr_;nent, Khyber Pakhtunkhwa

I
!

Sim
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availability of post, the same shall be ereate@ipthe
appellants on the same manner, as were created for other

Admlmstratlve Departments V1de Finance Notrﬁcatlon

dated 11.06.2020.

. That the above mentroned Judgment dated 14. 01 2022
has been 1mp1emented by the Respondent department | R
~ through order dated 29.08.2023.

~That in pnrsuance of the above Judgment, the'appellant |

is also entitled to be adjusted in Civil Secretariat KPK .

Peshawar as per similar treatment.

. That accerding to the judgment of the Supreme Court
" reported on 2009 SCMR Page 1 if a Tribunal or the

Supreme Court decides a point of law relatmg to the |
terms and conditions of a Civil Servant Who htigated

and there were other Civil Servants, who may not have

~ taken any legal proceedings, in such a case, the dictates

of justice of Rules of good governance demand that the
benefit of the sa1d decision be extended to other 01v11'
Servants -also, who may, not be partles to that litigation,

instead of /compelling them to approached the Tribunal

or other legal forum-—— All citizens are equal before law

- and entitled to equal protection of law as per Artlcle 25
: of the Constrtutlon of Islamlc Repubhc of Paklstan ‘
1973.




It 1s therefore most humbly prayed that on -
- acceptance of mstant Departmental Appeal the,v
. 1mpugned order dated 25.06. 2019 may kindly be

set amde and the appellant may kmdly be |

o j,ad_]usted in C1V11 Secretanat Khyber Pakhtunkhwa
;. as per Judgment of the Hon' able Service Tnbunal L
. :Zdated 14.01 2022 as well as accordlng to law and -

,rules o

 Dated 22/09/2023

| me Sincerely -
Appellant
%awar Khan

| DI‘IVC_I
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