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TRIBUNAL, PESHAVVAR ¥ |

¥.ecution Petit.io.nANo'. AU ey

In Service Appeal: 1227/2020
Decided on 14.01.2023.

r(1my,1 Gul (Chowklder j Finance and Plar.ning DC Khyber
. S Appellant/Petltloner

VERSUS ‘

1. Govt of Khyber Pakhtunkhwa through Chief Secretary
- Civil Secetariat Peshawar.

2. The Govt of through Secretary Estabhshment
Establishment and Administration Cepartment Civil
Secretariat Peshawar. - -

3. The Govt of through Secretary Finance, Finance
Departn.cnt at Civil Secretariat Peshawar.

4. The Gowt of through Additional Chief Secretary,

Merged r1rea, Office at Warsak Road Peshawar.

....................... Respondents
, Index | o
| S.No. | Description of documents | Annexure | Pages
| 1. Copy of petition | *
. . \ —
2 | Affidavit ‘
_ ._ >
3. Address of the parties l-,
4. Copy of notification dated A
25.06.2019 | -8
5. Copy of letter dated B ‘ ‘
19.07.2019 B \o
6. copy of Service Tribunal C.
, judgment dated 14.01.2022 | - V=D L‘
7 Copy of Representation D
i “ 25-3r1

T.o0eda Khéh
Advcaate } w“Th Court
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A BEFORE THE KHYBER PAKHTUNKHWASERVICE
o IRIBUNAL, PESHAWAR.

L o o axhtakhwa
Execution Petition No. _7 4 /2025( sy O ounat
| | - | . In ‘> ) . ' o DE’U‘! ™ O/L-Q—S—g (;I}L/{
. In Service Appeal: 1227/2020 pacea 2514
- © Decidedon 14012022

- Kimya Gul (Chowkider) F inance and Planning DC Khyber

e Appellant/Petltroner- '

VERSUS

1. Govt of Khyber Pakhtunkhwa through Chlef Secretary
Civil Secretariat Peshawar.
2; The Govt of through Secretary Estabhshrnent'
" Establisiment and Administration Department Civil
5 Secretauat Peshawar

- 3. The Gozt of through Secretary Fmance, Fmance'
- Department at Civil Secretarlat Peshawar

4. The Govt of through Additional Chief Secretary,
. Merged Area, Office at Warsak Road Peshawar N

SSRUURUURTRRPRPRO Respondents
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_ BERCITION PETITION TO GIVE EFFECT AND
. IAPLEMENT JUDGMENT OF THIS HONOURABLE
~ TRIBUNAL DATED 14012922 _TUPON _ THE
. “Z¥ECUTION PETITIONER INL TTEY AND SPIRIT.

oooooooooooooooooooo
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‘Respgctful’i.v' Sheweth: '

That the appellant/Petitioner has been appointed with respondent
departmant as a Chowkider since long time.

That along with the petitioner a total number of 117 employees
as appointed by erstwhile FATA Secretariat were declare as
surplus and placed in" surplus pool of establishment and
Administrative Department vide order dated 25.06.2019, and for
their further adjustment/placement w.e.f 01.07.2019 by virtue of
which thz Civil Servants were adjusted in the surplus pool of
Establishment Department and Administration Department.

(Copy of notificatior dated 25.06.2019 is attached as Annexure-
A).

That the government of Khyber Pakhtunkhwa, Establishment
and Administration Department (Establishment Wing) through
Section Officer (E-IIT) issued a letter dated 19.07.2019 to Deputy
Commissioner, Khyber for adjustment of surplus staff of
erstwhile FATA Secretariat and the service of the petitioner were
placed for further adjustment against the vacant post of

Chowkider as per surplus pools policy. (Copy of letter dated
19.97.2019 is attached as Annexure-B). -

That tht appeal was filed in this regard, before the Honourable
Service Tribunal and the same was h=ard on .4.01.2022 which

- was accepted, and subsequently, the 1mpugned notification dated
25.06.23:19 was set aside, and direction: were given to
responaent Departments to adjust the appellant to their
respectivs departments. (Copy of Service Tribunal of Judgment
dated 14.01.2022 is attached as Annexure-C).

- That along with the aforementioned directions the Honourable
Service Tribunal rendered that upon adjustment to their
respectiv. department, the appellants wouv.d be entitled all
cesseqCutial  benefits. Moreover, © that the issue of
seaforii,. ;romotion would be dea: acc.dance with the
‘piovisii. . contained in Civil Servan:s A appc. _atment promotion

- and Tra. uler) Rules, 1989, and in tite view o. i"1e above ratio as
containca in the judgment titled Tikka Khan & other vs Syed
Muzaf.,u Jiiussain Shah & others (2018 &EMR 332) the seniority
woud- uC ‘determined accoraingly.

That the Honourable Triounal renasred iis judgment dated
- 14.03.2222 but the respondent did no” imple...ent the judgment
datf*i 14.01.2022 of this Honourable T"xbuna
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That the judgment dated 14.01.2022 rendered :oy the Honourable

Service Tribunal is also applicable on those civil servants who
were noi a part of the said appeal, because judgments of the

- Honourable Service should be treated as judgnfents in rem,

and no: in personam. Reference can be given to the relevant
portion ¢f judgement cited 2023 SCMR_8 produced herein
below.

“The learned Additional A.G KPK argued that, in the order of
the KPK Service Tribunal passed in appeals Nos. 1452/2019 and
248/2020, reliance was placed on the order passed by the
Learned Peshawar High Court in Writ Petition No. 3162/-
P/2019, which was simply dismissed with the observations that
the writ petition was not maintainable under Article 212 of the
Constitution, hence the reference was immaterial. In this regard,
we are of the firm view that if a learned Tribunal decides any
question of law by dint of its Judgment the said judgment is
always treated as bring in rem, and not in personam, if in two
judgments delivered in the service appeals tiie reference of the
Peshawar High Court judgment has been cited, it does not act to
washout the effect of the judgements rendered in the other
service appeal which have the effect of a judgment in rem. In the
case of Hameed Akhtar Niazi vs The Secretary Establishment
Division, Government of Pakistan and others, (1996 SCMR
1185) this Court, while remanding the case to the Tribunal
clearly observed that if the Tribunal or this Court decides a point
of law relating to the terms of service of a civil servant which
covers not only the case of the civil servant who litigated was
litigated, but also of other civil servants, who may have not taken
any legai proceedings, in such a case, the dic:ates of justice and
rules of good governance demand that the bzuefit of the above
_]udgemcnt be extended good governance demand that the benefit
of the above judgment be extended to other civil servants, who

~‘may not be parties to the above litigation, instead of compelling

them to approach the Tribunal or any other lepal forum.

That reiying upon the judgment of the Howourable Supreme
Cour, ..¢c execution petitioner wouid also be subject to the

~ judgmeat dated 14.07.2021 rendered by.the Honourable Tribunal

Servicé Tribunal, since the above mentione: judgment of the
Supreme Court would be applicable v all*Csurts sub-ordinate
to it. Xe.drence can be given articie i.ff of « .2 Constitution of

Pakissa 1 1973, for easy reference pre-ticed arein below.

LA “""
-

~ecis.c., of Supreme Court pind; ing ¢ 1othe, courts.

189 Any'decmlon of the Supreme Court shal., to the extent, that
it Cec’dus a question of iaw or is based, upoun or enunciates of

law, be w.nding on ali other court of Pakistan.
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- 12.That the Judgment of the Honourable Serv1ce Tribunal C1ted
2023 SMCR 8, whereby, the essence of Article 212 of the
Constittion of Pakistan 1973, was fulfilled, by observing that
~ any question in law decided by Service Tribunal shall be treated
as Judgment in rem, and not in personam. In order to give
force to the judgment of the Supreme Court, the Execution
petitioner may also be subjected to the judgment rendered
by this Honourable Sérvice Tribunal. Reference can be given

to Article 190 of the Constitution of Pakistan 1973 for easy

 reference produce herein below
“Actlon in aid of Supreme Court”.

190. All executive and judicial authorltles thy oughout Pakistan
shall act in aid of the Supreme Court.

13. That kcepmg in view the above facts the petltloner filed a
~ departmental appeal dated on 26.09.2023 for adjustment in civil
Secretariat as per service Tribunal dated 14.01.2022 but to no
avail. (Copy of Representation is attached as Annexure-D).

14.That the execution petitioner now approaches this Honourable
Tribunal for directions to implement the judgment dated
- 14.01.2021 in the larger interest of justice and fair play.

Prayer

It is therefore most humbly prayed that on acceptance
of this executing petition, may it please this Honourable Tribunal
to do so-kindly direct the implementation of judgment dated
14.01.2022 in Service Appeal No. 1227/2022 Titled Hanif Ur
Rehman Vs Government of Khyber Pakhtunkhwa through
Chief Secretary on the Execution petitioner,-

N
Any other relief that this Honoura: )le Tluunal may deem
- appiopiiate in the circumstances of the Laceamay also be
graréeld. -

Rooeaa Kflan
Advocate High Court.
Peshawar
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: BEF ORE THE KHYBER PAKHTUNKHWASFRVICE
TRIBUNAL PESHAWAR

Execution Petition No. 2023

+ P In ) .
In Service Appeal: 1227/2020

Decided on 14.01.2022
Kimya Gul (Chowkider) Finance and Planning DC Khyber
eveeereseeneeens Appellant/Petitioner

VERSUS

1. Govtof I\hyber Pakhtunkhwa through Chlef Sécretary
Civil Secretariat Peshawar. o

2. The Govt of through ~ Secretary Eétabllshment
Establishment and Admmlstratlon Department Civil
Secretariat Peshawar |

3. The Govt of through Secretary Fmancc Fmance
| Deparln wnt at Civil Secretariat Peshawar L

4. The Gowt of through Additional Chlef;, Jecretary,
Merged Area, Office at Warsak Road Peshawar. '

................. . Respondents
AFFIDAVIT

I, Kimya Gul (Chowkider) Finance and Planning DC
Khyber do here by soiemnly affirm and declare ot oath that
all the Qonténts of the above petition are true and correct to

the bést'ofmy knowledge and belief and nothin'g.-has been

misstafed_ or concealed from this Hon' able ™<bu.aal.

¥, 4 -
- DEPCIH{ENT
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'BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR |

‘Exzecution Petition No. /2623

In ‘ '
In Service Appeal: 1227/2020

Decided on 14.01.2022

Kimya Gul (Chowkider) Finance and Plannihg DC Khyber

. _ VERSUS | ‘
- Govt of Khyber Pakhtunkhwa through Chief Secretary
Civil Secretariat Peshawar & others

ADDRESS OF PARTIES

Kimya Gul (Chowkider) Finance and Planning DC Khyber
” PETITIONER

VERSUS

1. Govtof T’.hyber Pakhtunkhwa through Chlef Secretary
-Civil Secretariat Peshawar.

2. The Govt of through Secretary Establishment,
Establishment and Administration Department Civil
-Secretariat Peshawar. B

3. The Govt of through Secrétary Finance, Finance
Department at Civil Secretariat Peshawar.

4. The Govt of through Additional Chief Secretary,
Merged Area, Office at Warsak Road Peshawar.

Through .

Adv: 3ate Iﬁg.l Court

eshawar
L,




i
i
1
§
£

R

i

A DS MV IS ADAI 872019

tublewmn

adjusiment/placement we.f 01,07.20719:

Mume of vimplsyue

&

C(REGULATION WING)

vy g

W :
b”} ’—v‘ &' “‘q | ¥

1

Designation

~."\sﬁ.iq Hinssain " T Rasistan + o 16
Hanifur Rehman i )

Staaku Khan .

Zahid Klun Assistint G

: 4 .

Caldner fhun ’ ' Assistinl : 1o
Shabiid At Shab 'Cumnulcr Operator It
Vornoq Khan - T i 'C’on;p_uiérdf;cmlcr 16
‘Causcel lgbal T '-E_O-rnv;m.l;r‘(-)f;c—n;lor - TG
Witseum Cbmpulcr Operutor o
Alal Hhussain ' B i —Cﬁ!ul;:r ﬁbuml(lr i6
“Amir All 1-Computer Operatar

RRub Nawar,
Kumran

Hadiz Mulummud Am}ﬁd"_ i

Fazl-ur<Rehimun ' ~Cu'mputcr_.Opc':rp’;ur b
Rajab AL Kinn Hzad Deaflemay ‘
Rakhtiar Khan _:ﬁlméﬂcc; B T
Hakeemeud-Din . - " (Dmheman T ‘ T
Nnseem Klan 7777 El&ukcupcr

Inamullih P Foriver T 7 B
Hhuzrot Gl S | Driver

Suid Agaz. T T e & T
'/\bduy_]. Qudir o Driver N

Sharbu Khm} . ) Triver

febit ghgj\
Mubammad Ali

a:ﬁ?)-ﬁtcr Opc?ulor

Toviver”

..(.ZAuTan}lc‘r Operator

Cﬁlrlﬁlxrcrt)pc}nzs:r

| Drlver

Pated Peshinwar, the 25" June, 2019
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I prrspanee. of integrution and merger al’ erstwhile
FATA with Khyber Pakhiunkhwa, thé Compeiont Autharity is _pleaséd to declare the
¢ L7 vinployees appainied by érawhile FATA Seereluriat us “Surplus” and place
thean i thy Suwplus ool of Establishment and Administratior
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P Khan Muhammad Drivee
{' 38, 1 Waheedullih 'falmh Driver R A
‘! 20, | Mastan S blmh ] “Driver S
Fooan ™ ubashir Alaa T T Brver - g o i
f 3h| Yousal Ifuq—\.m{z o T Briver s 7
J| 1 ‘Hum]uli.ah Driver o 5 o
| 33| Daud Shah o Priver 5 B
| 3% | Qlsat Wl R ST
! 35. 4 Alam Zeb o T Mriver T T T
' ib, thiqdlu]]'\'r ) - w[_liql;m - s T
37| Qismataliah T T T Dl‘lV;l’ - g
38, | Wali Khan's T Tracer T T
39, | Muhanwvad Zahiv hlmh Tracer 5
40, | Niwz Akhtr T Driver 4 _

4l | Memadun o oriver L
a2 | Zakiullah N/Qasid - S
| 43 SabirShah THNEBQasH TTTTTT .
‘ Q\/M Muh'mmmd ussain T N;\[bZQaﬁ—EB—""— R -

1 a5 Zubair Shah . | NaibQusid y z
46. | Muhammad Sharil T N Qusid T S22 _
U747, | Dost Al Waib Qasid T 5”_
' 48. 1 Nishat Kh.m ) o N Wl'i?é*a_siﬁnw_ T - 2- [
49, \Vad'm Shuh T T i Qusid —_;_ __ . 20 e
50. | nomulioh o | Nafly Qasid ) q_2 R
51, | Magsood Jan ) e I
52, | Zeeshan o~ Waib Qasid 2.

3 ;\r had I\.ha'ﬁ‘ T T -ﬁlmilswﬂ o 2 ) -
7754, |ikhiag Khan _ Naip Qasid N
755, [ saldar Ali Shah “N4ib-Qasid T T T T

56,7 Kiiayautian Nolb Quisid T T
57, Tlidayatullah. - N Qusid -
‘38 | Kholid Khan T T Neib Qusle T
59, | Shabir Khan “Neib Qasid 2
"7760. | Saced Gul “Naib Qasid kR
" 6IL | Zahidullab__ Waib Qasid
62, | Farhad Gul -Ninib‘-oasid
(,3, _H.nnccd Khan . ~|'Nald Qasld# -
(14. Rashld Khan- - - Nmb Qnsu:l
65. | Post Muliammad | Naib-Quasid
" 766. | Sujidullah _ Naib Qasid

67, | ikhar ud Din_ Naib Qasid

68. | Altaf ur Rehman - Chowkidar

()(),' "Muhammad Amir .Chowkidar
79| VaserArafal Chowkider
m..)._{_..- Zwinrud Khan ) ‘Chowkidar,

73, R“l;l—y?(-}-u] ’ T T Chowkider
T3 Ariiah T T T Chuwkldnr .

e
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i 75,4 Sabuliah - e N
, o o \_howhdar ]
e ag - |Gl S
I B “/H: Dl I\ha: ___}'19 T s e E;B\Xkldm« - - 1 R
! _().- Muhan ¢ Sl -k AT Cleancr 2 . '-
g é o thammad- -L&}'T- e AC Clufﬁf:r/rj/_(._)fsnd R R
i i ION ¢ llnq_ ) ‘ “Wiall 2 -
: Eosn | Al ” D e
P B2 Nehad Badihal R v ry e S
\ T [ 2
84, | Mubammad Arshad T T ek e 2
| L L L S R I
: .. B0 Lal Jun L ' : Regulation Beldar 2
i N 87, Mubarmmad Arshad Svoeper o _ S
/} .48, | Ramish T T T S T ©oroneT ‘2—”“‘:
' 89 | Koran L L “”""" T R weeper p) -
90, | Majid Anwar A Gweeper 2
O | Shumail < ! Sweeper 0 T - 37
07| Ribid Maseeti T T T weeper T T T T2 T
L 93 Nacem Munir q*_m*s;g-cafcr C 2
o4, _1—)‘;‘(10(:9 Singh’ ‘ - chcp?:r - -.. I
03 [ Mukesh Sweeper 1T e
96. | Muhammad T Navced Sweeper _ ] -
Q7. Ddld“ﬁdﬁn -4 T i Sweeper o 2
98. | Mulammad Nisar " |'Swecper o i
99 Said Anwar Naib'Qusid e b
V00 1 as"cb Zeb Maib Qasid e —
Q01 Abd NoloQuid | T
102 Walkeel Khan ' Naib Qusid | T
103 Muhammad Amijad Ayaz ~Nafb Qasid ) ! A
104 Samiullah Nalb Qasid ~ b~
103, Hahlg_ur:i{ohmdn o |NeibQasig b .
106, MuBammad Shoaib  Naib-Qasid ‘ 1
7] llawur Kian . Nalb Qosid ) A —
- 108) Misbahullah | NaibQusid R
“7109 Muhammed T apveer Naib-Qasid I EAE S Raans
10, Waqas Khurshid L Naib Qasid ) 3.*.
' 1. Muhuimmad Zakir Shab Nafb Qasid o 1
112 taved Khan - __:_.. Nflb‘_(_?aﬂd D b
113 NoerNabiz | Bem I n
N 1'4 Amjod Khan o Mali :-: L v
Hf, jawad Khan -~ 77 —‘"FA_BTE—‘:;' ' L
SHA !nam ul haq L _| Chowkidar . L R
17)Sirgj-ud-din’. 7| Chowkidar S B
. 2. In nrdcr lo cnsure praper and expedifious udjustmcnl/nhsnrpuon ol the abave
e nuomd Jurlwlul, stafl, Peputy Sceretary {Fstabhshmcnl) *Bstablishment Department hus o ,
Y

Scanned by CamScanner




coen deelieed a8 Toent person to pmputy manilor the whole, pmcw ol adjustment/
phiveient ol he saephus poal steft,

Constigtient upuit whave ull the above surplus sl alongwith their original

rected o servive are diveeted 10 repart ia llht. Deputy Sceretary (Kistiblishment) i’«tnivhslumnl
Prepuetinent Tor hulhul necessury netion,

CHI SluCRl UFARY
GOV, OF KIFYBIIE I‘AKH PUNKHWA
Wanat NS Date ] J_u:u

Copy Loe-

Lo Additional Chief Seerctary, P&D Department,

20 Additond] Chiet Seerctary, Murged Arens Su_tuuz iat,
30 Senior Member Boord ol Revemie,

1o Prineipul Seeretary (o Gavernor, Khyber Pakhiunkbwa,

S, Principal Secrelary o Chwi Miinister, Khyber Pakhtankhwa.
6o Al Administrative Seeretaries, Khyber Pukhumkhwa,

7. The’ Accowntant General, Khyber Pakhiunkhwa,

o Seeretry (ARCC)Merged ArensSeerctarial,

0, Additional-Sceretary (A1&C)-Merged Arcas Scerctarinl with the |cquc<;l to hang
over Thercleyant teeord of the:abave stafl 1o the Estublishment Depariment [on
further necessary uclion and taking:up. the-case with the. Finunce Department witl

Cpepad 1 Tinaicinl nnphcalmns of the stalT w.ed. 01,07, 2019,

10, All l)I\'i\mlhl[ Commissionersin Khyhc.r Pakiitunkhwa,

L1, AlLDeputy Commissioners inKhyber: Pakhtunkbhwa.

17, Divector Cienernl Hformation, Khyber Pakhlunkhwa.

AAIDS to Chiel Seerclury, Khyber: Fokhiunkhwa, o

14, Deputy  Scerclyry  (Hstablishment), Pstablishment Department for necessury

aclion, : ' '
(15, Scetion Officer (1), Bstablishment Department,

16. Section O{l:r cr (i-11) Bstablishment Department for nceessary uumn

17. Section Officer (EIV)E stabliskiment Pepariment.

1%, S 1o Sceretitry Fislablishmentdepariment.

19, P8 o Special Seeretary:(Regulation), Establishment Department,
-0, PS 1o Specinl Seeretary (listablishment), Establishment Depgrir

o

Spéhned by: CamScanr
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ESTABLISHMENT& ADMN: DEPARTMENT
(REGULATION WING)
Dated Peshawar the 25% June, 2019

NOTIFICATION

No. SO (O&M)/E&AD/3-18/2019: in pursuance of integration and merger of erstwhile
FATA with Khyber Pakhtunkhwa, Authority is pleased to declare the following 117
employees appointed the erstwhile FATA Secretariat as “surplus” and please them in the
Surplus Pool of Establishment and Administration Department for their further

adjustment/placement w.e.f. 01.07.2019.

S. No | Name of employees Designation | BPS (Personal
1. | Ashiq Hussain Assistant 16
2. | Hanif Ur Rehman. Assistant 16
3. | Shaukat Khan Assistant 16
4. | Zahid Khan Assistant 16
5. | Qaiser Khan Assistant 16
6. | Shahid Ali Shah Computer 16
Operator
7. | Farooq Khan Computer - 16
Operator
8. | Tauseef Igbal Computer 16
! Operator
9. | Waseem Computer 16
‘ Operator
10. | Altaf Hussai. Computer 16
Operator
11. { Amir Ali Computer 16
' 3 Operator
12. | Rabia Nawaz Computer 16
Operator
13. | Kamran Computer 16
Operator
14. | Hafiz Muhammad Amjad | Computer 16
Operator "
15. | Fazl-ur-Rehiman Computer 16
Operator
16. | Rajab Ali Khan Head 13
Draftsman
17. | Bakhtiar Khan Sub Enigneer | 11
18. | Hakeem-ud-din Draftsman 11
19. | Naseer Khan Store Keeper | 7
20. | Inam Ullah Driver 5
21. | Hazrat Gul Driver - 5
22. | Said Ayaz Driver 5
23..| Abdul Qadir Driver 5 ‘
24. | Sharbat Khan Driver 5 ' :
25. | Iqbal Shah Driver 5 Z
26. | Muhammad Ali . Driver 5




> Better Copy

27 | Khan Muhammad Driver 5
28. | Waheed Shah Driver 5
29. | Mastan Shah Driver S
30. | Mubashir Alam Driver 5
31. | Yousaf Hussain Driver 5
32. | Ihsan Ullah Driver 5
33. | Daud Shah Driver 5
34. | Qismat Wali Driver 5
35. | Alam Zeb Driver 5
36. | Shafqgat Ullah Driver 5
37. | Qismat Ullah Driver 5
38. | Wali Khan Tracer 5
39. | Muhammad Zahir Shah Tracer 5
40. | Niaz Akhtar Driver 4
41. | Mena Jan Driver 5
42, | Zaki Shah Naib Qasid 3
43, | Sabir Shah Naib Qasid 2
44. | Muhammad Hussain Naib Qasid 2
45. | Zubair Shah Naib Qasid 2
46. | Muhammad Sharif Naib Qasid 2
47. | Dost Ali Naib Qasid 2
48. | Nishat Khan Naib Qasid 2
49, | Wadan Shah Naib Qasid 2
50. | Inam Ullah Naib Qasid 2
51. | Magsood Jan Naib Qasid 2
52, | Zeeshan Naib Qasid 2
53. | Arshid Khan Naib Qasid 2
54. | Ikhlag Khan Naib Qasid 2
55. | Safdar Ali Shah Naib Qasid 2
56. | Kifayat Ullah Naib Qasid 2
57. | Hidayat Ullah Naib Qasid 2
58. {Khalid Khan Naib Qasid 2
59. | Shabir Khan Naib Qasid 2
60. | Saeed Gul Naib Qasid 2
61. | Zahid Ullah Naib Qasid 2
62. | Farhad Gul Naib Qasid 2
63. | Hameed Khan Naib Qasid 2
64 | Rashid'Xhan Naib Qasid 2
65. | Dost Muhammad Naib Qasid 2
66. | Sajid Ullah Naib Qasid 2
67. | Iftikhar udd din Naib Qasid 2
68. | Altaf Ur Rehman Chowkider 2
69 | Muhammad Amir Chowker 2
70. | Yasar Arafat Chowkider 2
71. | Zamrud Khsn Chowkider 2
472. | Kimya Gul Chowkider 2
73. | Aziz Ullah Chowkider 2

—
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74. Zain Ullah Chowkider 2
75. Safiullah Chowkider 2
76. Inayat Ullah Chowkider 2
77. Muhammad Abid Chowkider 2
78. Daud Khan AC cleaner 2
79. Muhammad saleem | AC/Cleaner 2
80. Fazale Hal | Mali 2
81. Alamzeb Mali 2
82. Nehad Badshah Mali 2
83. Niaz Ali Cook 2
84, Muhammad Arshid | Cook 2
85. Roohullah Khadim Mosque 2
36. Lal Jan Regulation Beldar 2
87. Muhammad Arshid | Sweeper 2
88. Ramish - | Sweeper 2
89. Karan Sweeper 2
90. Majid Anwar Sweeper 2
9], Shumail Sweeper 2
92, Ruhid Masech Sweeper 2
93, Naeem Munir Sweeper 2
94, Pardeep Singh Sweeper 2
95. . | Mukesh Sweeper 2
96. Muhammad Naveed | Sweeper 2
97. Daia Ram Sweeper 2
98. ‘IMuhammad Nisar | Sweeper 2
99. Said Anwar Naib Qasid 2
100 Haseeb Zeb Maib Qasid 2
101. Abid 1aib Qasid 2
102. Wakeel Khan Naib Qasid 2
103. Muhammad Amjad | Naib Qasid - 2
Ayaz
104. Samiullah Naib Qasid 2
105. Habib-ur-rehman Naib Qasid 2
106. Muhammad Shoaib | Naib Qasid 2
107. CawarKhan | Naib Qasid 2
108. [/isbahullah Naib Qasid 2
109. : Muhammad Tanvir | Naib Qasid 2
110. ‘. 7agas Khurshid Na:b Qasic 2
111. 14uhammad  Zahir | Naib Qasia 2
Shah '

112 Javed Khan WNaib Qasid 2
113, oor Nabia Bera 2
114. Amjad Khan Mali 2
115. Jawad Khan Mali 2
116. Inam Ullah Haq Chowkider 2
117. Siraj-ud-din Chowkider

2. In order to ensure proper and expeditions adjustment /é.g;;,a; 7ion of the above mentioned -
surplus staff, Deputy Secretary (Establishraent), Establishment Degpa:tment has
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been declared as foeul person in properly momtor the ‘whole process of
adjustment/placement of the surplus staff '

Consequent upon above all the above surplus staff alongw1th their onglnal
record of service are directed to report to the Deputy Secretary (Establishment)
Establishment Department for further necessary action,

CHIEF SECRETARY
GOVT OF KHYBER PAKHTUNKHWA

Endst No &even date

Copy to:-

Additional Chief Secretary, P&D department.

Additional Chief Secretary? Merged Areas Secretariat. -

Senior Member Board of Revenue.

Principal Secretary to Governor, Khyber Pakhtunkhwa

Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.

All Administrative Secretaries, Khyber Pakhtunkhwa.

The Accountant General, Khyher Pakhtunkhwa.

Secretary (Al&C) Merged Areas Secretariat.

Additional Secretary(Al&C) Merged Areas Secretariat with the request to
hand over the relevant record of the above staff to the Establishment
Department for further necessary action and taking up the.case with the

Finance Department with regard to Fi 1nan01al implications of the staff w.e.f
01.07.2019.

10.All Divisional Commissioner in Khyber Pakhtunkhwa.
11.All Deputy Commissioner in Khyber Pakhtunkhwa.
12.Director General information, Khyber Pakhtunkhwa.
13.PS to Chief Secretary, Khyber Pakhtunkhwa.

14.Deputy Secretary (Establishment), Establishment Department for necessary
action.

15.Section Officer (E-I), Establishment Department.

16.Section Officer (E-IIT) Establishment Department for necessary actlon
17.Section Officer (E-III) Establishment Department.

18.PS to Secretary Establishment Department.

19.PS to Special Secretary (Regulation), Establishment Department. -
20.PS to Special Secretary (Establishment), Establishment Department.

Fu—
.

V0NN A W

(GAUHAR ALI)
qr-. _——>. " SECTION*DFFICER (O&M)

e
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. GOVERNMENT OF KHYBERPAKHTUNKHWA
» 5y ESTABLISHMENT: & ADMINISTRATION
’ . DEPARTMENT
' o (ESFABLISHM&NI%WIIYGJ.
No. SOE-HI (ERAD)L-3/2049/Erstwhile FATA
Dated Peshawar the:July-#9; 2019

To .
The Deputy Commissioner,
Peshawar.

Subject: - ADJUST&M'EN.’I’:{OF SURRL:U.S@SIAEF OF - ERSTWHILE FATA
SECRETARIATM ¥* WHFF - ;

Dear Sir, )

I am directed to refer to the subject noted- above and to state that 17
employees of different Categories from BPS-01 to BPS- 16.0f Erstwhile FATA Secretarial
are declared as surplus and notified vide Establishment Department Notificatior
N"o“.“SO'(‘O&M)/E&AD/}18/2019 dated- 25-06-20.19. (ccpy enclosed). As per Surplus Poo
Policy notification dated 14-06-2007(copy enclosed), - services of the following
Employees of Erstwhile FATA Secretariat having domicile of. District Peshawar art
placed at your disposal for further adjustment'w.e.f 01-07-2019:- '

S.No. |'Name ‘Designation:with: BS
~ 1. Nishat Khan Naib-Qasid(8PS-02)

2. Inamuliah Naib Qasid:(8P5:02)
3. | Zeeshan ~Naib:Qasid:(BPS:02)
4, Arshad Khan Naib Qasid (BPS-02)
5. Kifayatullah Naib-Qasid (BPS-02)
6. Khalid Khan Naib Qasid- (BPS:02)

7. Rashid Khan ™ Naib Qasid:(BPS-02)
8. Muhammad Amir Chiowkidar(BPS-02)
9, Daud Khan AC Cleaner (8P5:02).
10. | Ramish Sweeper (BPS-02).
11. | Karan Sweeper:(BPS-02)
12. | Majid Anwar Sweeper {BPS-02)
13. | Shumail ‘Sweeper-(BPS-02)
14. | Ruhid Maseeh Sweeper (BPS-02)
15. | Naeem Munir Sweeper {BPS-02)
16. | Pardeep Singn |-Sweeper (BPS-02)-
17. | Mukesh Sweeper (BPS-02)
18. | Muhammad Naveed Sweeper (BPS-02)
19. | Daia Ram Sweeper (BPS-02)
20. | Haseeb Zeb Naib-Qasid:(8PS-01)
21. | Abid Naib Qasid-(BPS-01)
22. | wakeel Khan Naib Qasid (BPS-01)
23. | Habib-ur-Rehman Naib Qasid (BPS-01)
24. | Bawar Khan Naib Qasid (BPS-01)
25. | Muhammad Zahir Shah | Naib Qasid (BPS-01)
26. | Noor Nabia Bera (BPS-01)
27. | Amjad-Khan Mali (BPS-01)
28. | Jawad Khan Mali (BPS-01)

Cpnt: Page-2
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It is, therefore, requested -that the ab'ove:.zméﬁ'tli"cl)*riiie”'eIﬂfQS'UﬁrSl'us'Pool'f Staff
may be adjusted in your District as per Surplus:PoolPolicy. .. L :

Yours faithfully

n-Ali Khan) */
OFFICER (E-111)

. SECT

Endst.of even No.& date
Copy forwarded to:- o

' Secretary to Govt. of KHyber Pakhtunkhwa Finance-Department.
_Accountant: General, Khyber Pakhtunkhwa: S

The Section Officer (O&M) Establishment Department:

The Section Officer (Adm/Budget-& Dev:) Admiriistration:Department,

P.S to Secretary (Estt.), EstablishmentDepartment.. :

P.S to Special Secretary (Estt.), Establishment 'Dep;a'jﬁtmfeht. :
- PA t6 Deputy Secretary (Estt.), Establishment:Department.

Officials concerned with:the direction to reportto-De uty Commissioner
Peshawar. ' BT '
‘Master file.

NV W

o

SECTION OFFICER (EAA1Y 5/7 7




GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT & ADMINISTRATION
DEPARTMENT ‘
(ESTABLISHMENT WING)
No. SOE-IIT (E&AD)1-3/2019/Erstwhile FATA
Dated Peshawar the July.19, 2019

To

The Deputy Commlssmner
Khyber. -

Subject:- ADJUSTMENT OF SURPLUS STAFF OF ERSTWHILE FATA
SECRETARIAT.

Dear Sir, '
I am directed to refer to the subject noted above and to state that 117
employees of different categories from BPS-01 to BPS-16 of Erstwhile FATA Secretariat
are declared as surplus and notified vide Establishment Department Notification
No.SO(O&M)/E&AD/3-18/2019 dated 25-06-2019 (copy enclosed). As per Surplus Pool
Policy- notification dated 14-06-2007(copy -enclosed), . services. . of.. -the . following
-Employees of Erstwhile FATA Secretariat havmg domlcrle of District Khyber are placed
at your: dlsposal for further adjustment w.e.f 01 -07-2019:- ..

S.No. Name . . , .,Desnlatlon w:th BS
1. Bakhtiar Khan . | Sub Engineer (BPS-11)
/ 2 Naseem Khan Storekeeper (BPS-07)
3 Sharbat Khan Driver (BPS-05)
. 4. | Igbal Shah ... | Driver (BPS-05)
‘ 5. | Mastan Shah -| Driver (BPS-05) _
// 6 Alam Zeb Driver (BPS-05) | t
S 7 Shafgatullah -/ | Driver (BPS-05)
. 1"~ 8, ' | Sabir Shah ' | Naib Qasid (BPS-02)
- - 9. Zubair Shah . | Naib Qasid (BPS-02)
10. [ Muhamiriad Sharif° | 'Naib Qasid (BPS-02)-. . - .
- 11.: | Ikhlag Khan .~ | Naib Qasid (BPS-02)" -
oot 12, | Hameed Khan - - " | Naib‘Qasid:(BPS-02): - .
cardtor L 130 [ Sajidullah . ‘Naib Qasid. (BPS-02) .
Soooow 7o 14, | Yasar Arafat -Chowkidar (BPS-02). -
Sorieer oo Ul 15, | Zamrud Khan -Chowkidar (BPS-02). .. .
S 16, | Kimya Gul- . . | Chowkidar (BPS-02)
// © 17. |Inayatullah Chowkidar (BPS-02). -
18. | Alamzeb., =~ Mali (BPS-02)
19, | LalJan " Regulation. Beldar (BPS-02)
20. | Siraj-ud-din Chowkidar (BPS-01)

It is, therefore, requested that the above mentioned Surplus Pool Staff
may be adjusted in your District as per Surplus Pool Pohcy

"~ Yours faithfully‘ '

" (Zaman Ali Khan) j /?/
SECTION OFFICER (E- III) B

Cont:Page-2
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Endst.of even No.& date
Copy forwarded to:- , : o
1. The Secretary to Govt. of Khyber pakhtunkhwa Finance Department.
2. The District Accounts Officer, Khyber.
3. The Section Officer (O&M), Establishment Department. S
4. The Section Officer (Admn/Bgdget & Dev:) Establishment & Administration
Department. ' .
5. P.S to Secretary (Estt.), Establishment Department.
6. P.StO Special Secretary (Estt.), Establishment Department.
7. P.A to Depuly Gecretary (Estt.), Establishment Department. A
g. - Officials concerned with the direction 10 report to Deputy Commissioner, Khyber.

9. Master file. /
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Service Appeal No. 1227/2020

Date of Institution ... 21.09.2020
Date of Decision ... 14.01.2022

peooan s

Hanif Ur Rehman, Assistant (BPS-1=6), Directorate df Prosecution Khyber

Pakhtunkhwa. -« (Appellant) -
VERSUS

Government .. of Khyber Pakhtunkhwa. through .its . ChlEf Secretary; at Civil

Secretariat Peshawar and others. - - (Respondents)

Syed Yahya Zahld Glllam Talmur Haider Khan &
Ali Gohar Durrani, .t _ : o R
Advocates For Appellants

’Lfl"
i
3

Muhammad Adeel Butt,

Additional Advocate General I ... For respondents
AHMAD SULTAN TAREEN Ly e . CHAIRMAN '
ATIQ—UR-REHMAN WAZIR . MEMBER (EXECUTIVE)

- Y - - -

ATIQ-UR-REHMAN WAZIR MEMBER { )»4 C o This ‘siﬁglé j&dgment
shall dlspose of the instant semce appeal as well as the followmg connected

service appeaks, as common question of law and facts are mvolved therem -

1. 1228/2020 titled Zubair Shah

2. 1229/2020 titled Faroog Khan

3. 1230/2020 titled Muhammad Amjid Ayaz
4. 1231/2020 titled Qaiser Khan

5. 1232/2(;)2_0 titled Ashiq Hussam
6. 1233/2020 titled Shoukat khan
7. 1244/2020 titled Haseeb Zeb

o ﬁ*mm AveRr
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8. 1245/2020 titled Muhammad Zahir Shah'

9. 111252020 titled Zahid Khan © ~~ * | o o ..i
: .

1 10. 111‘26/éo'2'o tted Tousest 'Iqba:l -

] T Dei e [ 1
] .1 . . v .

02 Bnef facts of the case are that the appellant was rmtially appornted as

Assistant (BPS -11) on contract basls in Ex- FATA Secretarlat vide order dated 01-

,‘.(d

12- 2004 His servlces were regularized by the order of Peshawar Hrgh Court vnde

Judgment dated 07- 11-2013 wlth effect from 01 07 2008 ln compllance wnth

o ‘I

cabinet decnsron dated 29- 08 2008 Regularlzatlon of the appellant was delayed
by the resoondents for quite Ionger and ln the meanwhrle in the wake of merger

of Ex- FATA wuth the Provrnce, the appellant alongwlth others were declared

surplus vrde order dated 25-06-2019 Feellng aggneved the appellant alongwrth
others ﬁled writ petntron No 3704—9/2019 in Peshawar ngh Court ‘but in the
meanwhifé the appellant alongwrth others were ad;u'sted in varrous drrectorates

\./J k hence the High Court vide judgment dated 05 1‘2 2019 declared the petition as
mfructuous which was challenged by the appellants in the supreme court of
Pakistan and the supreme court remanded thelr case to this Tnbunal vlde order
dated 04-08-2020 in CP No. 881/2020. Prayers of the appellants are that the
impugned order dated 25-06-2019 may be set aslde and the appellants may be
retained/adjusted against the secretarlat cadre borne at the strength of
Establishment - & Administration Department of CMI Secretanat. Simllarly :
seniority/promotion may also be given to the appellants since the 'Inceptlon of
their employment in the government department with back benef‘ ts as per
judgment titled Tikka Khan & others Vs Syed Muzafar Hussain Shah & others
(2018 SCMR 332) as well as in the Iight of judgment of larger bench of hrgh courf
in Writ Petition No. 636/2010 dated 07-11-2013, ‘

03.  Learned counsel for the appellants has contended that the ap'pellants has

not been treatecl in accordance with law, hence thelr rlghts secured under the
F o o
Constitution has badly been vrolated that the lmpugned order has not bee
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surplus; that billion of rupees have been granted by the Federal Government for

pool but Ex:FATA Plannrng Cell of P&D was placed anid merged into Proyificial?* Lt riewnud

passed in accordance wrth law, therefore is not tenable and liable to be set aside;
that the appellants were appornted in Ex- FATA Secretanat on contract basls vrde

order dated 01 -12-2004 and |n compllance wrlh Federal Government decrslon E

dated 29 08- 2008 and in pursuance of Judgrnent of Peshawar ngh Court dated
07-11- 2013 therr services were regularlzed with effect from 01- 07-2008 and the

appellants were placed at the strength of Admrnrstratlon Department of “Ex-FATA

JI

Secretanat that the appellants were dlscrlmlnated to the effect that they were

placed in surplus pool vrde order dated 25 06 2019 whereas servlces of snmllarly
.. !

placed employees of all the departments were transferred to therr respectlve
.. 1 l

departrnents in Provincial Government that placmg the appellants |n surplus pool

was not only illegal but contrary to the surplus pool polrcy, as the appellants

never opted o-be placed in surplus pool as per sectlon~5 (a) of the Surplus Pool
of '2001 as amended in 2006 as well as the unwrlllngness of the appellants
is also clear from the respondents Ietter dated 22-03 2019 that by domg so the
mature servrce of almost fi fteen years may sporl and go in waste that the lllegal
and untoward act of the respondents is also evrdent from the notrﬁcatlon dated
08-01-2019, where the erstwhule FATA Secretarlat departments and cllrectorates

have been shifted and . placed under .the admlnlstratlve control of Khyber

Pakhtunkhwa ‘Government Departments, whereas the ,appellants were declared

merged/erstwhile FATA Secretariat departments but unfortunately desplte having
same cadre of posts at civil secretariat, the respondents have carried out the
unjustifiable, illega! and unlawful impugned order dated 25-06-2019, which is not
only the violation of the Apex Court j'udgment, but the same will also violate the
fundamental rights of the appellants being enshrined ln t_he Constitution of

Pakistan, will seriously affect the promotion/seniority of the appellants; that

discriminatory approach of the respondents is evident from the notification dated

7 2/

22-03-2019, whereby other employees of Ex-FATA were not placed in surpl'% Lre
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P&D Department; that declaring the appellants surpius and subsequently thelr
adjustment in various departments/dlrectorates are |Ilegal whrch however were
required to ‘be placed at the strength of Establishment & Admlnlstration
department; that as per judgment of the High Court, senlorlty/promotions of the
appellants are required to be dealt with in accordance with the judgment titled

Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents deliberately

and with malaf‘de declared them surplus, whlch is detrlmental to the interests of

I T "~ e —

the appellants in terms of monrtory loss as well as senlorlty/promotron hence

mterference of this tribunal would be warranted in casebf the appella'nts '

. . .
1 : . ! ! + 1

i L 'r'

04. Learned Addltlonal Advocate General for the respondents has contended

that the appellants has been treated at par wlth the law in vogue |e under

. A) of the Civil Servant Act, 1973 and the surplus pool pohcy of the

T T LYY T

J

provincial govemment framed thereunder that provlso under Para 6 of the
surplus pool _policy states that in case the offcer/ofﬁcrals decllnes to be
ad)usted/absorbed in the above manner in accordance wrth the priority. ﬁxed as
per his semorlty in the integrated list, _he shall loose the facrllty/nght of
ad;ustment/absorptron and would be required to opt for pre-mature returement
from government service provided that If he does not fulfil the requlsrte

qualifying service for pre-mature retirement, he may be compulsory retired from

service by the competent authority, however in the instant case, no afﬂdavit is

E
i
s
|

forthcomingi to the effect that the .appellant refused lto be absorbed/adjusted
under the surplus pool policy of the government that the appellants were
ministerial staff of ex-FATA Secretariat, therefore they were treated under
section-11(a) of the Civil Servant Act, 1973; that so far as the issue of inclusion of

posts in BPS-17 and above of erstwhile agency planmng cells, P&D Department

merged areas secretariat is concerned, they were planmng cadre employees,m

hence they were adjusted in the relevant cadre of the provrncral government that

after merger of erstwhile FATA with the Province, the Flnance Departm -

e
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order dated 2t-11-2o19 and 11-06-2020 created: posts, in the - administrative
departments in pursuance of request ‘of establishment department WhICh were
not meant for blue eyed persons as is. alleged in the appeal that the appellants
has been treated in accordance with law, hence their appeals belng devoid of

merit may be dismissed. e S ot

A

05.  We have heard Iearned counsel for the parties and have perused the

D H ', l
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record

SRR R ERN

06.' Before embarking upon the issue _ln hand lt wou!d be appropnate to
explaln the background of the case., Record reveals that in 2003 the federal
governrnent created 157 regular posts for the erstwhlle FATA Secretlarnat agamst

which 117 emplo ees including the appellants were appointed on contract basns in

Arenewed frorn tlme to ttme by |ssumg Aofﬂce orders and to thIS effect the ﬁnal
extensron was accorded for a further perlod of one year with effect {mm 03 -12-
2009. In the meanwhile, the federal government declded and Issued mstructuons
dated 29-08-2008 that all those employees working on contract agalnst the posts
from BPS -1to 15 shall be regularized and decnsron of cablnet would be applicable
to contract employees working in: ex-FATA Secretanat through SAFRON DIVISIOR
for regulanzation of contract appointments in respect of contract employees
working in FATA In pursuance of the directives, the appellants submltted
applications for regularization of their appointments as per cablnet deasron but
such employees were not regularized under the pleas that vide notifi catlon dated
21-10-2008 and in terms of the centrally admmistered tnbal areas (employees
status order. 1972 President Oder No. 13 of 1972), the employe‘es w‘orking in
FATA, shall, frqm the appointed day, be the employees of the provuncral
government 5o'n' deputation to the Federal Government without deputabon

allowance, hence they are not entitled to be regularized : under the policy g%tslonq

dated 29- 08-2008
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07. In 2009 the provlnclal government promulgated regulanzatlon of servrce
Act, 2009 and in pursuance, the appellants approached the addltlonal chief
secretary ex-FATA for regulanzatlon_of their services accordingly, but no action
was taken on their requests, hence the appellants ﬂled writ petition No 969/2010
for reguiariiation of their services, whlch was allowed vlde judgment dated 30-11-
2011 and services of the appellants were regulanzed under the regulanzatlon Act,
2009, agamst which the respondents filed civil appeal No 29-P/2013 and the

Supreme Court remanded the case to the High Court Peshawar wnth direction to

re-examlne-the case and the Writ Petition No 969/2010 shall be deemed to be
pending. A three member bench of the Peshawar High Court declded the issue

vide Judgment dated 07-11 2013 in Wp No 969/2010 and servrces of the

FATA Secretanat vis-a-vis therr emoluments promotlons retlrement beneﬂts and

inter-se-sen!iority with further directions to create a task force to achleve the
objectives highlighted above. The respondents however, delayed. their

regularization, hence they filed COC No. 128-P/20}4, and, in cornpliance, the

respondents submitted order dated 13-06-2014, whereby services of the
appellants were regularized vide order dated 13-06-2014 with effect from 01-07-
2008 as weli as a task force committee had been constituted by Ex-FATA
Secretariat vide order dated 14-10-2014 for preparatlon of service structure of
such employees and sought time for preparation of secvice rules. The appellants
again filed CM No. 182-P/2016 with IR in COC No 178-P/2014-in WP No
969/2010, where the learned Additional Advocate General alongwith departmental
representatwe produced letter dated 28-10-2016, whereby servlce rules for the
secretariat cadre employees of Ex-FATA Secretariat had been shown to be

formulated and had been sent to secretary SAFRAN for approval hence vld

Be SRSV

~

judgment dated 08-09-2018s, Secretary SAFRAN was directed to ﬁnalrze'th
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declared all the 117 employees lncluding the‘appellant‘s as surplua vide order
dated 25-06-2019, against which the appellants filed ert Petltron No. 3704-

P/2019 for declaring the impugned.order as set aside and retaln!ng the appellants

~inthe Crvrl Secretariat of establishment and admmlstration department having the

Sfmllar cadre of post of the rest of the civil secretariat employees

08. Dunng the course of hearlng, the respondents produced coples of
notlfcatlons dated 19- 07- 2019 and 22- 07 2019 that such employees had been
ad;usted/absorbed in varlous depa:tments The ngh Court vide ]udgment dated
05- 12 2019 observed that after thelr absorptlon now they are regular employees
of the provmcual government and ’would b'e’ treated as such for all intent and
purposesx@ng their senlonty and so fa:' as: thelr Mother gdevance regardang

eir retentlon ln civil secretarlat |s concerned belng cwrl servants it would
mvolve deeper appreclatlon of the wres of the pollcy, whrch have not been
|mpugned in the writ petltlon and in case the appellants stall feel aggrleved
regardmg any matter that could not be Iegally wrthln the framework of the said
policy, they would be legally bound .by the terms and condltlons of servlce and in
view of bar contained in Artrcle 212 of the Constltutuon th|s court could not
ernbark upon to entertain the same. Needless to mention and we expect that
keepmg in view the ratio as contalned in the judgment titled Tkka Khan and
others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniority
would be determined accordingly, hence the petition was declared as infructuous
and was.dismissed as such. Against the judgment of High Court, the appellants
filed CPLA No 88172020 in the Supreme Court of Paklstan, which was dusposed of
vide Judgment dated 04-08-2020 on the terms that the petztloners should
approach the serwce tribunal, as the issue bemg terms and condltion of their
service, does fall within the Jurisdiction of service tnbunal hence the appellant

filed the Instant service appeal.

-y
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09.  Main concern of the appellants in the instant service appeal':is that in the
first place declanng them surplus |s rllegal as they were serving agalnst regular
posts |n adminlstratlon department Ex-FATA hence thelr servrces Were requrred
to be transferred to Establlshrnent & Admrnlstratlon Department of the provmclal
government like other departments of Ex- FATA were merged ln thelr respectlve
department Their second stance is that by declarlng them surplus and their
subsequent adjustment in drrectorates affected them in monltory terms as well as

their senlonty/promotron also affected bemg placed at the bottom of the semorlty

:'-. : ': .o 'l',l '..'
line |

10. ‘ In vaew of the foregomg explanation in the first place, lt would be
appropriate~t6 count the discnmlnatory behaviors of the respondents with the -
h\/p@jdue to which the appellants spent almost twelve years ln protracted
Imgatron nght from 2008 till date The appellants were appomted on contract
basrs after fulf“ Ilrng all the codal formalrbes by FATA Secretanat admlnlstratlon
wing but therr servlces were not regulanzedl whereas srmllarly appo:nted persons
by the same offce with the same terms and condltlons vrde apporntments orders
dated 08- 10 2004, were regularlzed vide order dated 04-04- 2009 Slmllarly a
batch of another 23 persons appolnted on contract were regularlzeql vide order
dated 04—09 2009 and still a batch of another 28 persons were regulanzed vide
order dated ~17 -03-2009; hence the appeliants were drscnmmated in regulanzatron
of their services without any valid reason. In order to regularize their services the
appellants repeatedly requested the respondents to consider them at par with
those, who were regularized and finally they submitted applicatlons for
lmplementatlon of the decision dated 29-08-2008 of -the federal government,
where by all those employees worklng in FATA on contract were ordered to be

regularized, but their requests were declined under the plea that by virtue of

presrdentral order as discussed above, they are employees Ofa provmcral
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hence they cannot be regulanzed the fact however remains that they were not

- .' <

employee of provmcral government and were appointed by admrnrstratron

)

department of Ex-FATA Secretanat but due to malaf‘ de of the respondents they

l

were repeatedly refused regulanzatron whrch however was not warranted In the
1.

meanwhrle the provrnclal government promulgated Regularizatron Act 2009, by

virtue of which all the contract employees were regularized but the appellant

were agarn refused regulanzatlon but wrth no plausrble reason, hen{:e they were
T | NI

agaln dlscrimrnated and compellmg them to file Wnt Petitron In Peshawar High

’

Court whrch was allowed vude Judgment dated ?0 11 2011 wrthoug any debate
as the respondents had already declared them as provmclal employees and there
was no reason whalsoever o refuse such regularlzatlon, but the respondent
instead ' of thelr regularization, ﬁled CPLA |n the Supreme Court of Pakrstan
agalnst sueh{crsron, whrch agaln was an act of drscrlmlnatlon and malarde
where the resoondents had taken a plea that the Hrgh Court had allowed
regulanzatuon under the regulanzatcon Act 2009 but drd not drscuss therr
regularlzatlon under the policy of Federal Government laid down ln the ol‘f ice
memorandum |ssued by the cablnet secretary on1 29 08-2008 dlrectlng the
regulanzatron of services of contractual employees worklng in FATA hence the
Supreme Court remanded their case to ngh Court to examrne thrs aspect as well
A threer member bench of High Court heard the arguments - where the
respondents took a U turn and agreed to the point that the appellants had been
drscnmlnated and they will be regulanzed but sought tlme for creation of posts
and to draw service structure for these and other employees to regulate their
perrnanent employment, The three member bench of the High Court had taken a
serious vrew of the unessential technxcalrtxes to block the way of the appellants,
who too aré entitled to the same reltef and advised the respondents that the
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petutxoners are suffermg and are in trouble besrdes mental agony, ,hence such
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Secretariat ‘and not of the provinctal government. In a manner, the appellants
were wrongly refused their right of regulanzatron under the Federal Government
Policy, Wthh was conceded by the respondents before three member’s bench,
but the appellants suffered for years for a single wrong refusal of the
respondents, who put the matter on the back burner and on the ground of sheer
techmcalltles thwarted the process desplte the repeated dlrection of the federal
govemment as weII as of the judgment of the courts Finally, Serwces of the
appellants were ‘very unwillingly regularized in 2014 with effect from 2008 and
that too after contempt of court proceedlngs Judgment of the three member
bench is very clear and by virtue of such ]udgment the respondents were
required to regulanze them in the first place and to own them as their own

employees borne the strength of establishment and admmrstratron department

ecretariat, but step-motherly behavior of the respondents continued
unabated, as nerther posts were created for them nor service rules were framed
for them as ‘were committed by the respondents before the High Court and such
commltments are part of the Judgment dated 07-11-2013 of Peshawar High
Court. In the wake of 25th Constitutional amendments and upon merger of FATA
Secretariat into Provincial Secretariat, all the’departments' alongwith staff were
merged into provinccal departments. Placed on record is notifi catlon dated 08-01-
2019, where P&D Department of FATA Secretariat m:as handed.over to provincial
P&D Department and law & order department merged into Home Department
vide notification dated 16-01- 2019, Finance department merged into provmcral
Finance departrnent vide notification dated 24- 01 2019 education department
vide order dated 24-01-2019 and simitarly all other department like Zakat & Usher
Department, Population Welfare Department, Industries, Technical Education,
Minerals, Roéd & Infrastructure, Agriculture, Forests, Irrigation, Sports, FDMA and

others were merged into respective Provincial Departments, but the appellants

being employees of the administration department of ex-FATA were not merged
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. declared surplus which was discriminatory and based on malaf‘ de, as there was

»

no reason for declaring the appellants as surpius as total strength of FATA
Secretariat from BPS- 1 to 21 were 56983 of the cuvxl admamstratlon agarnst which
employees of provmcral govemment defunct FATA DC employees appointed by

FATA Secretariat line dlrectorates and autonomous bodies etc were included,
amongst which the number of 117 employees including the appellants were
granted amount of Rs. 25505 00 million for smooth transrtron of the employees

as well as departments to provrncral departments and to thrs effect a summery

was submrtted by the provrncral government to the Federal Govemment which

was accepted and vrde notification dated 09-04- 2019 provrncral govemment was
asked to ensure payment of salarres -and other obiigatory expenses, including
terminal benef ts as well of the employees against the regular sanctloned 56983
Mmstratrve departments/attached directorates/ﬁeld formations of
"l erstwhrle FATA whrch shows that the appellants were also workmg against

|"'

sanctioned posts and they were requrred to be smoothly merged with the
establishment and administration department of provmcral government but to
their utter dlsmay, they were declared as surplus inspite of the fact that they
were posted agaanst sanctloned posts and declaring them surplus was no more
than malaf’de of the respondents Another discrrmmatory behavror of the
respondents can be seen, when a total of 235 posts were created vide order
dated 11- 06 2020 in admmlstrative departments le Fmance, ‘home, Local
Governrnent Health Environment Information Agnculture\ Irngatlon Mineral
and Education Departments for - adJustment of the staff of"- the _respective
departments of ex-FATA, but here again the appellants were discnmrnated and no
post was created for them in Establrshment & Admrnlstration Department and
they were declared surplus and later on were ad]usted in vanous directorates
which was detrimental to their rights in terms of monetary benefts as the
allowances admissible to them in their new places of adjustment- were less than"‘['E SYE)

&
the one admissuble in civil secretariat Moreover, therr seniorrty wa I Af

’ St‘l'\it'(‘ 1 |u“w
Peshuwnr




o as they were placed at the bottom of senlonty and their promotions as the
appeliant appo:nted as Assrstant rs stlll workrng as Assrstant in 2022 are the
factors, whrch cannot be rgnored and Wthh shows that rn]ustrce has been done to
the appellants Needless to mentlon 'that the respondents failed to apprecrate that
the Surplus Pool Pollcy-2001 did not apply to the appellants smce the same was
specifically made and meant for dealmg wnth the transutron of drstrtct system and
N resultant re- structunng of governmental ofﬁces under the devolutlon of powers
from provnncral to local governments as such the appellants servrce in erstwhlle
FATA Secretanat (now merged area secretarrat) had no nexus whatsoever with

the same, as nelther any departrnent was abollshed nor. any post hence the

" surplus p al/t?olicy applred on them was totally rllegal Moreover the concerned
\/mVe@:unsel for the appellants had added ‘to their mrsenes by contestlng thelr
X cases in wrong forums and to thrs effect the  Supreme court of Pakrstan in their

case in civil petltron No. 881/2020 had also notrced that the petltroners being
x pursuing thefr remedy before the wrong forum had wasted much of their time
and the servnce Tnbunal shall ]USﬂY and sympathettcally consider the question of
delay in accordance with law. To thIS; effect we feel that the delay occurred due to
wastage of tume before wrong forums but the appellants contlnuously contested
their case wnthout any break for gettlng ]ustlce We feel that thelr case was
* already sporled by the respondents due to sheer technlcahtles and without

H ?

touching merit of the case. The apex court |s very clear on the pomt of limitation
v that cases should be considered on merit and mere technicalities including
limitation shall not debar the appellants from the rlghts accrued to them. In the
instant case, the appellants has a strong case on merit, hence we are inclined to

}Q condone the delay occurred due to the reason mentioned above.

11, We are of the considered oprnlon that the appellants has not been treated

in accordance wrth law, as they were employees of admmlstratron department of
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submitted to the High Court and the High Court vrde judgment da 7-11-2013
declared them civil servants and employees of admrnistratlon department of ex-
FATA Secretarrat and regularized their services against sanctioned posts, despite
they were declared surplus. They were discriminated by not transfernng their
services to the establishment and administration department of provincial
government on the analogy of other employees transferred to their respective
departments in provrncral government and in case of non-availability of post,
Finance department was requrred to create posts in Establishment &
Administration Department on the analogy of creation of posts in other
Administratwe }Departments as the Federal Government had granted amount of
Rs. 255 Errﬁfm- for a total strength of 56983 posts including the posts of the
appellants and' declaring them surplus was unlawful and based on malaﬁde and
on this score alone the impugned order is liable to be set aside. The correct
course would have been to create the same number of vatancies in their
respective department i.e. Establishme’ht & Administrative Department and to
post them in tliieir own department and issues of their senlority_"/promotion was

3

i , Vo Cy . . i
required to be settled in accordance with the prevailing law and rule.

. t o . LI

12, We ha\{'e observed that grave injustice has been mel:ed out to the
appellants in the sense that after contestlng for longer for their regulanzatlon and
finally after gettlng regularized, they were still deprived of the service
structure/rules and creation of posts despite the repeated directions of the three
member bench ‘of Peshawar High Court in its judgment dated 07-11- 2013 passed
in Writ Petition No. 969/2010. The same directions has still not been implemented
and the matter was made worse when impugned order of placing them in surplus
pool was passe;d, which directly affected their seniority and the future career of
the appellants after putting in 18 years of service and half of their service has

already been wasted in litigation.
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. posts the same sha!l be creahed forthe appellants on the same rnanner, as were v

created ror other Admlmstrative Departments \dde Flnance Department -

- _not:f' catxon dated 11-06-2029 Llpon l:helr adjustrnent in ‘the:r respectzve” B :
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CN“ Semnt A’i 1973 and KhYber Pakhmnimwa Govemmen,t: EERS
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The Chlef Secretary ~ ' 2 ‘/2 87 (w}/ J-r’
‘Government of KPK PeshaWar' L esbred ey

| Subject:  Departmental _Appeall against the order _dated

Respected Sir

© - The appellar_lg_t' submit as under:-

; 1. That it is stated with gr'ieat reverence that in pursuance of
e ““mtegratron and mergen erstwhlle FATA with Province of
_ Khyber Pakhtunkhwa, l the appellant beside others, was
. _:‘jdeclared as - “Surplus” by the Establishment -and
JAdmmlstratlon Departrnent (Regulatron Wing), Khyber

. : Pakhtunkhwa v1de Notrﬁcatlon No. - SO (0&M)
E&AD/3- 18/2019 dated 25 .06.2019. Later on the

appellant was adjusted in DC Khyber instead of Civil

Secretariat Khyber Pak,htunkhwa Peshawar. |

2. That some of other colleagues of the appeliant mentioned
- in the- 1mpugned order dated 25.06.2019 has also ready
been submitted Servwe appear No. 1227/2020 before this " (

o ‘Hon' able Tr1buna1 Wthh has  been accepted on . . A

i 14, 01 2022 operatlve part of the judgment reproduced as
under:- “In view of the forgoing, discussion, the instant
appeal alongwrth connected Service appeal are accepted, ] ~

' the impugned order date 25.06. 2019 is set aside with

. d1rect1on to the Respondents to adjust the appellants in
~'the1r 1espect1ve department ie Estabhshment and
Admmlstratron Department Khyber Pakhtunkhwa

' agalnst their respectlve posts and in case of

9
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avallablhty of post thle same shall be create for the

i

o

appellants on the: same. manner as were created for other

o VAdmmlstratlve Departrnents vide Finance Notification
d dated 11062020. 7

3. That tﬁe 'above mentiohed Jndgment dated 14.01.2022

has been implemented; by the Respondent department

‘ thlough order dated 29, QS 2023.

&

,..z-

. That in pursuance:of thef%alioiréJiidéinent,- the appellant is

also entitled to be adji;Sted' in Civil Secretariat KPK

Peshawar as per similar‘_f treatment,

.That according to the Judgment of the Supreme Court

reported on 2009 SCMR Page 1 if a Tribunal. or the

L Supreme Court demdes a point of law relating to the terms

' and cond1t10ns ofa C1v1l Servant who litigated, and there -

were other Civil Servan?s who may not have taken any

3 '.'legal proceedmgs in such a case, the dictates ofj Justice of

Rules of good governan?e demand that the benefit of the
said decision be extended to other civil Servants also,
who may, not be parnes to that htxgatxon instead of

compellmg them to approached the Tribunal or other

‘legal forum---- All cm;ens are equal before law and

entltled to equal protectlon of law as per Article 25 of the

g .Constltutlon- of Islamic Repub_hc of Pakistan 1973,
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PRSP

" Dated 22/09/20%’3

St Ta Y e s

- e

It is. thevrefor'é;. moSi .;--humbly \plrayed" that on

acceptance of --'gnstant_ Depar_tmental Appeal the

impugned order, dated 25.06.2019 may kindly be

set aside and the appellmt may kmdly be adjusted

- in C1v1l Secretanat Khyber Pakhtunkhwa as per - |
- Judgment of the» Hon able Service Tribunal dated

- 14, 01 2022as well as according to law and rules.

B o Your Sincerely
; .- " Appellant

B ¢ Chowkider
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