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~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL, PESHAWAR

@ | | | | | Appeal No. 685/2016
Date of Institution ... 14.06.2016
Date of Decision ... 09.02‘.2018 )
Sahﬁa Z;clvr,'PTC,- GMPS Abu Banda, Salim Khan, District Swabi. ... (Appellant)
VERSUS

1. The Secretary Education (E&SE) Peshawar and two others.

(Respondents)
SYED NOMAN ALI BUKHARI, ~ For appellant '
Advocate ' ' :
- MR. ZIAULLAH, ,
Deputy District Attorney ... For respondents.
MR. NIAZ MUHAMMAD KHAN, : - CHAIRMAN

- MR. MUHAMMAD AMIN KHAN KUNDI, . ... MEMBER

JUDGMENT

- NIAZ MUIHAMMAD KHAN, CHAIRMAN.- Arguments of the learned

. counsel for the parties heard and record perused.

FACTS
g 2T The appéllant was dismissed from service on 18.05.2016 against which he
 filed the present service appeal on 14.6.2016. The background df the casE is that the. .
appellant was serving in the Education Department aﬁd during that service he was‘ o

booked for an offence under-Section 302 on 19.08.1996. The appellant remained
- . ) ‘?- - -

T g L e LoEvE, Z’-j".;.%
Paea= TSR




absent since that date. Finally he was convicted by the Trial Court on 20.05.2000
and the conviction was upheld by the Appellate Court on 21.11.2002. Afier serving
his punishment he was released on 09.6.2010. Thereafter he filed an application to
reS};ondent No. 3 for his adjltstment on 26.7.2010 which was not responded to and
thereafter, the appellant filed a service appeal No. 1272/2012 on 21.11.2012. Th‘e
said service appeal was finally decided on‘ 19.4.2016 withlthe direction to the
appellate authority to treat the application of the appellant datet:l 25.7.2010 and

26.7.2012 as departmental appeal and decide the same. That in pursuance to that

~order respondent No. 3 ( the Authority) passed the impugned order dated 18.5.2016

dismissing the appellant from service. Thereafter, the appellant filed the present

service appeal.

ARGUMENTS.

- 3. The learned counsel for the appellant argued that no proceedings were

initiated by the department against the appellant right from l9>96. That respondent
No. 3 through impugned order, dismissed the appellant whereas this Tribunal had
diret:ted the appellate authority to dispose of the departmental appeal and not the
authority to initiate fresh proceedings. He further arguéd that in cases of major
penalty it was incumbent updn the department to have held regular enqluiry. He
further added that there are a number of cases in which the civil servants have been
reinstated after serving punishment both by the department as well as by the
Cdurts/Tribunaa_l. He specifically teferred to some reinstatement orders of civil
servants placed on the file. He also referred to a judgment of this Tribunal in case
entitled “Zulfigar Ali Shah Vs. DfG of Police and another” decided on 29.8.2017.

He next contended that the impugned order was passed in exercise of the powers
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- conferred under Ruie 5(b) (i) & (ii) of the Khyber Pakhtuﬁkhwa.Glovemment
Servants (E&D) Rules, 2011. That this Rules empowered the depértment to
“dispensed with the enquiry only in cases of conviction of any offence other than
corruptioh by a court of law. That the department instead of dispensing with the
enquiry straight away dismissed the appellant from service.

| ‘4. On the other hand, the learned. Deputy District Attorney argued that the
-appellant was cbnvicted for murder which fell within the scope of Rule 8 of the
Khyber Pakhtunkhwa Government Servants (E&D) Rules, 2011 and that the

department could rightly order the dismissal without serving any notice. He added

that the offence of murder is an offence of moral turpitude as interpreted by the

august Supreme Court of Pakistan in a case entitled “Ghulam Hussain, Vs.

Chairman POF and another” reported as 2002-SCMR-1691. He further argued that

there was no legal infirmity in the impugned order and the competent authority was

rightly directed by the appellate agthority to proceed under the relevant disciplinary
rules.

5. At this stage the learned counsel for the appellant pressed into service a letter
issued by the Government of Khybér Pakhtunkhwa Establishment & Administration
Department (Regulation'Wing) dated 03.12.2003 wherein the Law Department had

opined that murder was not an offence of moral turpitude.

CONCLUSION.

6. This Tribunal is first to decide whether the order of this Tribunal remitting

the matter to the appellate authority on 19.4.2016 was duly complied with. If we go

through that judgment, the Tribunal had expressed that it was not in a position to

decide the matter as there was.no.order ofsdepartment regarding removal or

it
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otherwise, of the api)ellant and tﬁat the appellant was still on the roll of the
department therefore, the Tribunal directed the appellate authority to decide the
matter so that it should be cleared to the appellant as well as to the Tribunal that
what status the appellant had held in the department. The appellate authority could
not decide his appeal as there was no original order, therefore, the matter was
rig.lltly sent to the competent authority for. deciding the status of the appellant. The
competent authority bafter @nitiating disciplinary proceedings dismissed the
appellant. In the impugned order, the competent authority d—is\gﬁssed the appellant
on the ground of his conviction in the murder case. The auth(;éi.fy“ thgq imposed
major penalty of dismissal by quoting Rul;z 5(b)(1)&(ii) of the Khyber Pakhtunkhwa
Government Sewants (E&D) Rules, 2011. It would be seen that what is the scope of
this mentioned rules and whether the competent authority was empowered to
dismiss the appellant without holding any enquiry and without serving any show
cause notice under the concerned disciplinary rules mentioned above. The quoted
rule empowers the authority to dispense with the enquiry in cases where a civil
servant is convicted in an offence other than corruption. But the authority instead of

dispensing with the enquiry in exercise of powers under this sub rule has dismissed

the appellant straight away without show cause notice and without formal enquiry.

This Tribunal is to see whether the department had such powers under any other law

or rules to order dismissal straight away and if the department had such powers

under any law or rules then whether non-mentioning of that relevant law or rules or
wrong mentioning bf law or rules would resulf in the order being illegal and liable
to be set aside.

7. This Tribunal has gone through the whole rules of 2011 and has found Rule

8 which empowers the department.to dispense: with not only the enquiry but show




cause notice as well if the civil servant is convicted for an offence of moral

_ turpitude, corruption etc. As per the judgment of the august Supreme Court of

Pakistan relied upon by the learned Deputy District Attorney the offence of murder

falls within the definition of moral turpitude and the letter of the Establishment

Department is not an authority in this respect. Therefore, the department had the -

power under Rule 8 of the above mentioned rules to straight away dismiss the

appellant.

8. Now this Tribunal is to see that what prejudice has been caused to the

- appellant by mentioning of wrong rules or even the proceedings under wrong rules .

in substance or ignorance of the department regérding their powers under Rule 8
mentioned above. This Tr_ibunval 1s of the view that if under any law or rules, the
power_is avai]éble with a functionary and the functi‘onary had acted accordingly
then that powers though"exercised unconsciously cannot be said to have been
exercised under colorable exercise of the authority. Because the power was
available which was exercised. Mentioning of wrong law or non-mentioniﬁg of
enabling law would not benefit the aggrieved person unless it has been shown that

the aggrieved person was prejudiced in material terms. In order to determine that

~ whether any prejudice was occasiorjz to the appellant the easy criteria is that if the

- present order is set aside on this score and the department is directed to hold denovo

proceedings the departrhent straight away can issue an order under Rule 8

motioned above and the result- would be the same. This Tribunal has decided this

~issue in two judgments entitled “Mehnaz Hafeez Vs. Government of Khyber

Pakhtunkhwa and others” bearing No. 1340/2013 decided on 18.7.2017 and

“Muhammad Qayum Vs. EDO and others™ No. 670/2014 decided on 12.09.2017.

So far as the arguments of the--learned counsel=for the appellant regarding
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reinstatement of other <;ivil servants who were convicted for murder is concerned,
the matter beforé’this Tribunal is not that the convicted persbn cannot Bg reinstated.
At presen-t we are to see whether the department had acted within the powers
conferred on it. Every day many civil servants are reinstated by the Government
fuﬁctionarieé and the Courts-/Tribunal' even in cases severe than the present case.
" The judgment Qf this Tribunal pressed into service by the learned counsel for the-
appellant has no relevancy because in that judgment, the appellant V;/a's reinstated on

the basis of failure to hold denovo proceedings within the stipulated time.

9. Consequently, the present appe'al is dismissed.  Parties are left to bear their

own costs. File be consigned to the record room.

(NIAZ. MUIHAMMAD KHAN)

. / /7 ’ .
/ CHAIRMAN
/zf//w/ mmM// o o
(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

ANNOUNCED
09.02.2018
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07.2.2018 - Appellant with counsel and Mr. Ziaullah, Deputy District
; Attorney alongwith Fazle Khalig, ADO (Lit.) for the respondents
present.  Arguments partly heard. To come up for further
arguments before this D.B on 09.02.2018.
Mem[fr/\ fiman

109.02.2018 | Counsel for the appellant and Mr.Ziaullah, Deputy
| - District Attorney alongwith Fazle Khaliq ADO for the
respondents present. Arguments heard and record also

- perused.

Vide our detailed judgment of today, this appeal is
dismissed. Parties are left to bear their own costs. File be

consigned to the record room.

MEMBER AN

ANNOUNCED

09.02.2018




'18.05.2017 ‘Counsel for the appellant and Mr. Muhammad Jan, Deputy

- District Attorney for the respondents present. Counsel for the
appellant réquested for adjournment. ‘Adjourned. To come up for

arguments on 17.08.2017 before D.B.

A

(Muhammad Amin Khan Kundi)

Member
(Gul Khan)
Magmnber
17.08.2017 . Counsel for the appellant present. Mr. Shahi Mulk, Deputy

DEOQ alongwith Mr. Muhammad Jén, Deputy Di.strict Attorney for
the respondents present. Learned counsel for the appellant seeks
adjournment. Adjourned. . To come up -for arguments on

29.11.2017 before D.B.

| . -
- =

mdd Amin Khan Kundi) (Muhammad Hamid Mughal)
Member (J) '_ ~ Member ()}
29.11.2017 Counsel for the appellant ahd Addl: AG alongwith

- Mr: Fatal Khaliq, ADO for respondents present. Counsel for

v

-tl\i:e-:éippellant seeks adjournment. Granted. To come up for

L.

~ arguments on 07.02.2018 before D.B.

——

Mémber ' o M




15.08.2016  Clerk to counsel for the appellant and Addl. AG for
respondents present Written reply not submitted. Requested for
adjournment. Request accepted. To come up for wrltten_'-

reply/comments on 24.10:2016 before S.B.

24.10.2016¢ - Appellant in person and Mr. Fazali Khalig, ADO alongwith
Assistant AG for respondents present. Wntten reply submxtted

04.01.2017.

04.012017 ‘ Clerk to counsel for the appellant and Mr. Fazal e Khalig,
- ADO alo’ngwith Assistant AG for, respondents present. Rejoinder

submitted which is placed on file. To come up for argumcnts on‘

(ASHFAQ Al) (MUHAMMAD AAMIR NAZIR)
MEMBER MEMBER
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14.07.2016

01.07.2016

o £l

Junior to counsel for the appellant present and requested for

adjournment To come up for preliminary heanng on 14. 7 2016

ber

Counsel for the appellant present. Learned counsel for the
appellant argued that the appellant was appointed as PS_T/PTC on
17.12.1989. He Performed duty till 19.8.1996. The appellant was
charged in a case under section 302/34 PPC in FIR No. 692 lodged in

upohce station Kalu Khan Swabi. The appellant was awarded life

imprisonment and fine of Rs/-50000 by Sess1on Judge Swabl He
filed an appeal in Peshawar High Court, Peshawar but the sentence
was "maintained by the PHC. He was placed under suspension. On
release from Jail, the appellant submitted an application for
adjustment, which was not decided by the respondents. He also filed
an appeal No. 1272/2012 in Khyber Pakhtunkhwa Service Tribunal
for adjustment as PST. The Service Tribunal vide its judgment dated
19.4.2016 remitted the case to the respondents with the directions to
pass orders on the departmental appeal dated 25.7.2010 and
26.7.2010. Instead of implementing the above judgment of Service
Tribunal the respondent no. 3 vide order dated 18.5.20163 again
imposed major penalty of dismissal from service on the appellant,
hence the instant service appeal.

Points urged need consideration. Admit. Subject to deposit
of security and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 15.8.2016 before S.B.

N
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¢ Form- A | | AN S
FORM OF ORDER SHEET o
‘o coutol | N
. Case No,_ 685/2016 | .

' S.No. D\é}te of order .| Order or other proceedings with signature of judge or Magistrate

proceedings

1 2

- 27/06/2006%88| - The appeal of Mr. Sahib Zar resubmitted today by |
| Mr. Muhammad Asif Yousafzai Advocate may be entered in the

Institution Register and put up to the Worthy Chairman for

proper order please.
REGISTRAR

[ 2B-&-2lb

This case is entrusted to S. Bench for preliminary hearing

: 5 r~
CH

to be put up there on. _8 [ '7,-713(4




The~ appeal of Mr.-Sahib Zar PTC GMPS Abdu Banda Salim Khan Swabi received to-day i.e. on
.14.06.2016 is incomplete on the following scor.e which is returned to the counsel for the appellant for

completion and resubmission within 15 days.

1- Page No. 38 and 40 ofthe-appea_l are illegible which may be replaced by legible/better one.

. No. ‘ [05/ /S.T,

DL

Rl;(;lS'rR/m"p—'*"
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.- '
Mr. M.Asif Yousafza Adv. Pesh.
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‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.
Appeal No. 68) ‘ /2016
Sahib Zar V/S Education Department.
. _ INDEX
S.No. | Documents Annexure | Page No.
1. |Memoof Appeal . | ----- 01-04
2. | Copy of Affidavit - A- .05
3. | Copy of judgment of high- -B - 06-19
court dated 20.5.2000. “
4. | Copy of judgment of high -C- 20-37
court dated 21.11.2002.
5. | Copy of = Aaeééeg - -D- 38
6. o o, -E- 39
7. -F- 40
‘8. | Copy of application -G&G1- 41-43
9. | Copy of service tribunal H 44-47
judgment dated 19.4.2016
10.| Copy of order dated -I- 48-49
18.5.2016
11.| Copy of order of teacher -J- 50
: Abdul Qaddus '
12.| Copy of order of teacher -K- 51
Shamsur Rehman
16 . | Vakalat Nama --- 52
APPELLANT
THROUGH: A /
(M. AFZAI),

ASIF

(TAIMUR'ALI KHAN),

&
365» .
(SYED NOMAN ALI BUKHARTI)
g ADVOCATES, PESHAWAR.

g,
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
‘ PESHAWAR.

Appeal No. é Bj - []2016 Kuyber Pakhtukhwa

Service Tribunal

Sahib Zar, PTC, - | tars No 65D
GMPS, Abu Banda, Salim Khan 1g,é~2cs/é
Distt: Swabi. Dated
APPELLANT
VERSUS

1. The Secretary Education (E&SE) Peshawar.

2. The Director Education (E&SE) Peshawar.

3. The Distt: education Officer (E&SE),(male) Swabi.
. RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA, SERVICE TRIBUNAL ACT,
1974 AGAINST THE ORDER DATED 18.5.2016
PASSED BY RESPONDENT DEPARTMENT IN
PURSUANT TO THE DIRECTION OF THIS
AUGUST TRIBUNAL DATED. 19.4.2016 GIVEN
IN APPEAL NO. 1272/2012.

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED|8.5.2016 MAY BE SET ASIDE
AND THE APPELLANT MAY BE REINSTATED

- Fijjedto-day WITH ALL BACK AND CONSEQUENTIAL
o 2 ' BENEFITS BY TREATING THE APPELLANT AT
Registrar PAR WITH THOSE WHO HAVE BEEN
AL REINSTATED BY THE DEPTT: ITSELF IN

SIMILAR SITUATION. ANY OTHER REMEDY,
WHICH THIS TRIBUNAL DEEMS FIT AND
APPROPRIATE THAT MAY ALSO BE
AWARDED IN FAVOUR OF APPELLANT.

Re-sulm fttad to -ciay

and ﬁﬁ§d.
. ’ . Registrar




RESPECTFULLY SHEWETH:

FACTS

1.

That the appellant ]omed the Deptt: as PST/PTC on
17.12.1989 and perform his duty till 19.8.1996. As -the
service record has been misplaced by the respondents,
therefore, the appellant is unable to annex the same with the
appeal. However, the appellant annex the affidavit to that
effect which is attached as Annexure-A.

That on 19.8.1996 the appellant was charged in a case under
section 302/34 PPC in FIR No. 692 of police station Kalu
Khan Sawabi. The appellant . was convicted for life
imprisonment and fine of Rs 50000/- by the Session Judge
Swabi. The appellant filed appeal in the Peshawar High Court

but the Sentence maintained by the High Court also. (Copies

of Judgment dated 20.5.2000 and 21.11.202 are
attached as Annexure-B & C).-

That the appellant during his arrest had also filed application
for payment of pay etc during his suspension which was duly

forwarded to EDO by the concerned office on 17.12.1999.

(Copies of application, letter and order is attached as
Annexure-D, E & F).

Those after release from ]all the appellant filed application for
adjustment being not terminated so far fill date. The
appellant was orally asked to wait till proper order. (Copy of
application is attached as Annexure-G).

That the appellant filed an Appeal bearing No.1272/2012 for
adjustment as PST. That the said appeal was finally heard by
the Honorable Tribunal on 19.4.2016 and the Honorable
Tribunal was kind enough to accept the appeal and remitted
the case to respondent with direction to pass orders, on the
departmental appeal dated 25.7.2010 - and 26.7.2012
needless to mention that in the absence of any express
orders the appellant still remain .on the roll of department
and FR-18 being not in the field the termination of the
service of the appellant was not automatic as intercepted by
the respondents. The appeal is decided in the above terms.

~ (Copy of judgment is attached as Annexure-H).




That after the judgment of the august Tribunal, the
respondent No's instead of forwarding the case to the
appellate authority, has directly passed order of dismissal
from service on 18.05.2016. (Copy of the order is
attached as Annexure-I).

That now, the appellant comes to this august Honorable

Tribunal on the following grounds amongst the others:

GROUNDS:

A)
B)

C)

D)

E)

F)

That the impugned order dated 18.5.2016 is against the
law, facts, norms of justice and principle of fair play and

material on record.

That the impugned order and- attitude of respondent
department is in sheer violation of Article 4, 10-A and 25 of
the Constitution.

That the Véppellaht has been discriminated because previously

~ many other teachers who stood convicted in 302 cases have

been reinstated after their release under the garb of not
involved in a moral turpitude case. Thus the appellant is also
entitled to the same relief and benefits. For proof orders of
two teachers are attached as Annexure-J & K).

That the order dated. 18.05.2016 is a without lawful authority
order because the august Tribunal remitted case for passing
an appropriate order on the appeal of appellant but the DEO
instead of forwarding the same to the respondent No.3,
himself passed dismissal from service order and that too in
violation of norms of justice and fair play.

That the appeliant has not been served with any show cause
notice nor given a chance of personal hearing, thus the
appellant has been condemned unheard Wthh is against the
principles of Audi Alteram Partem. -

That the respondents have violated the directions of this
august Tribunal, therefore the .impugned order dated.
18.05.2016 is not sustainable at all.




G)

H)

)

)}

That the appellant has been condemned unheard and has not
been dealt with in accordance of E&D Rules 2011.
|

That the .appellant cannot be held responsible for the
lapse/irregularities committed by the department and in such
cases the Hon'ble Supreme Court of Pakistan has held that
the department responSIbIe should be penalized and
reinstated the poor employees

That the dismissal fro‘m service is a very harsh punishment
and that too without any fault on the part of appellant and
without considering his previous more than 10 years service.

That the appellant seeks permission to advance others
grounds and proofs at the time of hearing.

|
v

Itis, thellrefore, most humbly prayed that the
appeal of the appellant maybe accepted as prayed for.

APPELLANT %
!. Sahib Zar .

THROUGH:

4L

i —

(M. AS USAFZA

(TAIMUR ALI KHAN),

E Ko
' (SYED NOMAN ALI BUKHARI)

| ADVOCATES, PESHAWAR.
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sGrt of sahxbz:xda Khurshid pmad Khaz, .

Addl scssxcns Jadge/a‘ude;e gol; courst,

Q‘.J.ABIo

wecial cou'rt case rfo.75.
. Date of ms.,:.tut:.ono 6-’11-'19“9.
Date of dcc:.:uou- "‘0-5-2000.

g;-bet state.. «VEDUUL e ceece sahibzar gom of zaman sb.ah,

_resident of makhta band,

District, gyaBIew..epccuscd.

Charged u/ss.702/34 PPC, FIR N0.692.
-~ dated. 59.8. 19% of Pog Kalu ghan.

_ JUDGMENT

‘ Accd saha.bzar zon of zaman shah z'ess.dcut
of fpakhta-band Di.,,trict swr;b:. has faced trial in th:.n ‘
- court on charge v/ s. 302/34 PPC that he. elOns with bia |
‘absoandin(z; co—accu rﬂd ohor !cbar and .Komal Khan whilo, -’
duly amed and" m i’urthorancc o.f.’ their ¢ omaon intentmn
caused Qatl-e-Amd of ‘Zamen Khan and ‘\Jaz Xhan by i‘-'r'mb :
at them in.th their. respectne f:.rc arms. ’

l

12 Prosvution case aBm n‘.rrated iz: FIR that
at 11.00 hrs-
en 19-8-49°Q/Ms1:. sa:j:.da brought degd bodies of her ha.aband

[.L
XY

zaman Xhan gznd gon A,vaz on cots with *’h zheﬂ. ef SO=villim -

‘.gcrs to -P. s.KJ.ukhan ,.nd reoorted o uolxce hat she whs

\\ :Lll and cc'.n:.ng to ;(alukh.\:i Hos nitai_, cwp*nied 2y her
' husband zaman Khan, son pyaz aad trdew..r" Adeb Khan when
at Q. OO homs th°y reacned Garhi muarn w ithin lmits of-

h
.
|,.

.
-

P t ' makhta band, there sahl'*‘zaa-, gher skbar: s°n° of zaman shf»*h

b and Kamal Khan - son of Ghai‘ar Khan,co villagg.r::, were present
- nB- Sl ’ .

duly amed, who nada fuz,/ ab her h.zsband z,man Xhan and -

so'» Ayaz duc %o waich they got hit. and d:.ed on the soot. '




JUETSPRIIA | S :

s RO e

2 v ’V/

occurence was alro witnessed b;r ner brother in law

oo

h ‘~pab Xhan. Motive ig thet her 0B Ayaz Was employced
in police d.epartment, whO was removed from ser¥iceo due

| 'co nvharaxat nof a.\.cd resultlng inko eami.ty between tho.
partics. she chare;cd all thc threc gecd for occuronco.

‘ FIR PA Vas accordlngly reglsuerod by P.le geid Bostan
Khan s.I./ 1. 0. | ‘ -

L3 PaWed said ostan 5¥/I.0 preparcd indux

sheet B x P/ 1. and EX. pm/4 of bo th the decds EHe also

prepared :.nquest reoort X, PN/B end EX-PM/5 and sent
the dead bod:.e., for n.m.exammai ton ,wmder ‘the escort

| of gpaees Khan :@.c. ge then went bo the spotb v.‘here he

I o . - prepared smtc plan EX.PB atthe instence of co:nplt and

| v P.ws. He recorded their eta‘cemen‘as W se 107 cr.pc.v:.da
" ppcovery memo EX.PC he recovered and ook intbo po.ssessi.on

- some blood sta:.ned eartb from the spots of both the decd

c by him on »he spot and he recovered 20 cmpties of 7.62
bore EmP-j‘l from the spot of accd sabibzar and gher p}:bar, .
us %} won the spot of accd Komal Khan he al 50 recovered i‘:.ve '

&\ empty shells of the same bore Ex.]?.z, freshly discharged
N
L’\ -nTh (P wm.ch were also packed and sealed by him oR .he spot . v :.de-

Gyt
iRy <
‘\1% o ‘.,/t:.aid recovery mmo. ‘He took into possesm.on the blood
' Pl
Y et stained clothes of the decd vide recovery . memo EX.P c/q.

ge also took mto posﬂcss:.on thc blood stm.nod gaments

of the decd zamean Knan consist:.ng of @ shirt P.3» shalwar
X _P.4, and whi.te bunyan P 5 and plood stained shirt P.6 ‘
j shalwar P-’? szlong with the bunyon £x.P. 8 of decd AYBZg

._.sent by the poctor through FC Raccﬂ ghen, which vere

node into separat~ parcels gealed by him in presence of

marginal witnesses. vide reco¥ery memo wX.PC/ 2 He also

rarginal wdiness £o the 'TecOVery meIo =X.P¢/ 2,vu.de which

in his preseace Py mir Epdn took into possession.a bu’le‘c

Py,
e SN

b

st the time of sPot mopecuon which wer e packed and sealed
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: and found. the .following -

- mentwned abovc TOo arm e:rpert .for safe. custody and

.%o which he plead
% The res’lmcoi’ Prosee

Kalukhan on 19.8 96

3 o -7/33/"

. recovrrod from dcad body of A;az decd, v‘c.P.9 vide the

vzde his .applicati ion the copy of
which {g Ex.}?w,9/1 be sent: the abuy

. sald recovery men.o

¢ mentioned blop od
staineg earth and. garment:s of the d

for chcm:.cal analysd.v
cq>y of wb:.ch :.s ﬁx.

ecd t:o PeL Peshawar
and vide h:.s applicat:.on the -
P\I.9/2, he sent the emptieg

Tecelved the result m respect of the garmentg wm.ch

, :Ls EX.PX and Dlaced on f:.la. A1 the above mentioned
do::umem.s are correct and correctly bear his sxgniaures,
I:urth°r znvestlgatzon -was conducted b
sHo of p.g. Falul:hﬂn

4,

Y mmir Xhanp

to the sceuseq sahlbza.r. He was charge -sheot: ed on 20-’1'1-99

ed nof: guz.lty end clamed

trial, 7o ’DI‘OV@
:Lts case tho prosacution exam:l.ned a

8 many- au nine p, ws.

ITRTUT [ NN

ut 1on eV id cnc o,

on .

is as undcr.-
PoWo"l Dr.Qazm sbah Medical

kY

officer of Ce.H. o P
. . ‘_ g k(‘“{\\
at 12,30 P.m. has' conducted the Polls 3 .

o . ~
) _ B ) ) ) . &
. mxternal m uxaminatlon-~ ‘_:'.,- ‘ C .
4 AP AL entry .sotmd on the leﬁ: Cemple of the skurl ' L
. size ;4-::«4:: ' )
[ ) .1'2‘. "r.A,I“ A,entry wound on the left side chest size ' S , !
3 ,1,3. T A,entry wound on the "e“t .,:.de neck size ;{,n:qau ‘ *
o4 : ;
¥ 4 Right half of the skull scalp atd brain mat“er
! . i destmyea and snashed _
" 5. rour i‘lre arm entry womds on. the left gide abicmen
s:.zcé "o }én . A
."'6.“‘. |

e ey,

mur i‘ire am exit votznds on

the bapk,.iﬁo' the right
slde siz<es 1/5,.;,;1/3,, BRI u o
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- .‘-A.F.A. cnurj wound on the fI‘OD.u of the left upp er CT
S'oamm’ slzc A I SN '

’.r. L

. A.F.A ead.t wound on th“ rront of the left elbow .
Aslze 'y }énx %, ;

"‘T"‘.9. 'A.F.A.. teanrg W Und on the lei"‘ f‘ore am frontal
R aspect oi‘ ~skze 2ux3v muscle deep.

0. A.F A. mtry wouwnd- on the lateral aspect oi‘ the
e ._left knee sz.ze }4:: x ;4::

© 1. ‘,A.F.A. exlt vound. o the medxal aspec‘c oi‘ the left
"thigh s:.zc »1nx1/2n

‘Intemal }%mmamonv-z_:"r S S

- 'crsnium and spmal card- scalp, was maua. ed and gaull was
P ':fractured R*gh hali‘ snashed and: destroycd.membranes and

' ..bram...wcre maured.

Jg.bdomesn.-- walls, per:.t:oneum,znall mtestmes and largc

P .mtest:.n e»' were maurech; ané. omach was beal‘chy and 'was

' ...ull w:L'ch san:. d:.s ested. i‘ood.
. 0 ‘ .
P’fuscles, bones and .)o:.nts- Muscles of the left femur and

\ left humerous were maured.Luﬁ. humerous and left:
" were f‘v“actured. | '

fenur

1

' --;',..‘L_Remarks..,_.'i' ,r | o

' In hlS opin:.on the death had occured due to-
..".'.~.-zngury\to ube bram as a result of the injuries No 1,2 and 3

L caused by . fire arm. Tz.me bn’"ween maur:.e and death was )

mstantcnous, Tme bet:ueen dcai,h and P.M. was wn:hm 24 hou.se -

The PeM. e’tamlnatlon report EX. PI is in his hand wr:.tmg

and correctly bears hzs s:.gnatr..re Hls mdorsement on the
':'maury sheet EX PM/’I and the 1nqu estm report Ex.PM/a are

m hzs hand wmt:.ng and - corzec'cly bear h:.s slgnamres.

| On ‘che same dato,i at ’I’I,‘!O pom. he al so conducted
“"lube Dele exgnination on the dead body of decd Ayaz st; of

" gaman Khan aged ‘gbout 2’7/28 J'eaf‘sg pesa.dent of Takhta bang
and found the followme;~- ’ | |

N

e
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Eterna'l.. exsm ination:-

1 A.F A,entry wound -on- the froat of. the. 1eﬁ: chest
| L an mech.al to the anterzor axillary lme, m the thxrd
inuercOStal space, size %ﬂx )4"
‘2'. T AP, A. entry wound on the nght left g ze }éﬂ.éé "
3.‘ A.F,A,entry wound on the r:.ght flank size ;éﬂx;{. e

- I‘nt nal Exsmmatlon-

Thorax: -‘ walls, ribs and cart:zlages,plurae,' right and
left lung ard heart:, wu:h nem.card:.um vere,.injured,
Abdomen-- walls, peritoneum Small and larse mtest:.nes.
.rzght k:.dney, were maured.stomacl; was he,alth_y gnd .fulq.
uth s-l dxgestcd food, o ) ) ,
.Remarksz- f IR | S ‘

‘In hls Opznlon the death Gad occured dde to .

A

damage uo the hearl: and both lungs as a resul‘c of thc .
inaur:.es No.1 caused by the fn:e am., Time b@tween maumes
and death,, :Lnstantenous. mime betwoon death and P.Mg..wa*-
w:Lthm 24 bours. A bullet' removed frem the dead body and
handcd over m sealed bott:le along with the shirt, banyan
blood stulned and bearm,g coz:rcspond:.ng cut marks to 't:he :

maur:.es and the P.m. report were handed over to pol:.c..

COnstable Raees Khan No 133. mphe P. y.exanx.natzon report -

Ex.PM/B, enoorsement on the injury shcet and inquest report
EX. PPI/‘+ and DX.PM/5 are also in his ‘ham writing .and
correctly bear hig signqture. ) .

' P.11.2 Raees Khan No,123 pg Kalukhan had
escorted the dead bodxes of zaman Khan and AYaz to the
mortuary at c.H,Kalukhan. \*o body int erferred with »he :

dead bod:.es dumng hzs transzt ster the P.M. exammation

: the Doctor handed over - the clotbes of the decd blood stained

wh:Lch he produced to- the I. 0.

.-

pw.5 J mdad on of Namdar 1., margmal thness
to I‘eccvery mcmos EX,PC, EX. Pc/1. He has vemfzed f:he co“tents

; 1
‘ of sald memos t:o be corr-ect and bear b s~ s:.gnaturcso
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, Po Yo & Siraj’ Gul ‘son of gpahim gul had corrcctlv
lde‘ltlfiCd ’che dead-bodies of decd &az Khan and zaman
' Khan befOre ‘the pol:.ce as well as before the poctor at
the time of P.M. exam:.nation. ,
_ P. 1,,;.5 Mobammad She. constable No.552 bag comcloteu
ohe proccss of 3.204 cz..pc. and 8‘7 .CT.DC, agalnst the

prcseno accused end abscond:.ng co-accused vide wamanus

EX.PW. 5/1 ‘60 EX.PW.5/6 and nroclamata.on notices with ;.‘i:u

: reports EX.PW’5/7 To. 123?&.5/42, wbich were correctly

sxgned by h:.m. .

P w.6 _Am:u: Xhan the - Lhen SO of P.g. Kalu Irhan ha.;
partlal?y lnves’clgat:ed the oﬁse. vide recovery memo B, Pe/2
he took into po ssesslon a gealed bottle contammg bullet -
sent by the Doct:Or through Fc Raees Khan,which was recovcred
from the dead body of the decd, the memo is. correc*" md
ccr'reculy bea, his smgnatmeeﬁe ‘has also reco"ded the stat;emen‘t
0f Poy/S Ue 3e aoﬂ cr.pc.and ‘placed on file thc P.M. repor

accd were absconalng thereforc,v:.de h:ﬂ.s appllcat:.ou E}{.PW.G/

:bas got recen’ed warrants u.s. 204 cr.pc.through court of J'.H.

Swabi and accd were avoxdmg the:.r lawi'ul arrest 1ntentlonally

. uherefore va.de bz.s appllcau ion EX.PW.6/2 he also obtamed

E proclamatlon not:.cc.-, U, s.8‘7 cr -pe. from the concernecd ccum..;
e recorded* statement of‘ DnC‘ concerned. after: cmnieta.on of
'mvesti ation he submi t"‘ed ch-al"an on 9.9.96 u. ....512 cr.uc,

-agan.nst the accused

Petye? r’unaxvar Khan sz has amested the accd facing

. trial gahibzar on O, f.o.99 du:z.ng gusht. He obtamed his

Auwo days pollCe custc-dy *‘rc:n ’che cone 1"necl court vi.de h:.s

l
llcatlon EX.PW-'?/ ‘l. He interrogat ed h:.m. Hc record ed his

si:atem ent To s. 16’i .p Ce Vi de his &ppl Lcat:.on :,x.Pw. ?/2

he obta1n°u further two - day.: collce cuSuody of the wcd N
i l and incerrogafec. hm.v;.de his epplication

-

-“‘X.P\J.'?/g he oynce again 'oo‘ca:.ned,ms two days polmcc ;
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ustody ond. 1n’cerrogat°d hm. yide his appl:.catlon

EX-PVe 7/ & e produced the ‘aced facing triel in the court

‘of J.M. guabi. for recordmg hls conf essionl statement buu

he refused and vas sent to Judl lock up.en 1% 'rO 9%
bc subm:.tted smplementary challan agams‘c %t he nccd yin.ch --
is -in his hand writing ano hen,r h:LS s:.gnauura.

. P,u,a }p-t Saau.da w.».dow of zaman Xhan stated thai.
zaman t{b’tn uas her husband whn.le, iyez was b.er 500, P. wo
;\aab Kho\n l° the brothea. of her decd hueband. J.za'i: shah
is the paternal uncle of‘ Sahabzar and gher ;,}.ba.-.*:chc
daughters of’ Qadlm sbnh were narried to Izat ghab zmd
Aaab Khan.m tlns way the aced facn.ns trial rel gtcd to
them :.nclud:.us Pw Aaab Khan.,on the even'ci‘ul day sbe -
was -1 :.'.Ll and ccm:.ng to Kalul:han Hosp:.tal oag mth .
her husband zaman Khan, Ayez than son and :P.t,J. Adsb Xhan - ‘.

the brother of her husband At about KoM 00 A.M, when they

reached Ge.rhl. nur tbel‘e,sahlbzaa., sher pkbar and Kamal XKnoan

-were presenu duly armed- with Klashm.koves, x«ho made fir ag

-

_-people attracted 0o svot, ‘who. Lifted he. husband and son-

- pjab ‘Khanwas J_so present abt that time. she cha.sg;cd the

at her husband Zaman Khan and son yaz éue to uhlcn

- they got lnt c-nd died on the SDOb.The occurence wWas

- mtnesscd oy ‘her as ‘well as Py sjeb Khenolotive for

the occm‘once wa.D that- ‘her sm ,,yaz was cployee in

pol"ce mo was ”emov ed fro;n sery ice due to wsharsratn

of accused, due to xm.ch defeu aces and 111»:111

' created bewicen them.sbe ‘roised bueo and cry due to .-:b.lch

to the COuS and they tooac them to the Ps wb.ere sbe lodged
her report abouu thc occurencc against 1.:.he accuscd.: ghe
seen her revori, c'>d3y:.*'n court whicﬁ is correct snd
correctly bear., hcr ‘numb :.mpress:.ono'rhc .,ame i.c EX-?-A’o
‘The decdf' wnre then despatched to»he mortuary where |
she accompam.ed the 1.0. ‘o the spot 2 ong m.»h Py gid

vhere on her‘ *oo:.ntnu.on a site plan was prpp;;redop

o ATIESTED

‘e




e

e —¢ Q0

i

\

. complainant who is the widow of gaman Khan' decd znd-mother<

etk eleeme Flai
RS P

Towmtaa

- 'h ..', . l! .
P.1p9 gaid Bostm Kb an the tnen s. I. of P. s,:(all.-
Khan hasg inveStiggtc;i the in atant case and hXs role has
2lr eady been discussed in ecarly pért of the judsmert there-

fore, needs no repetition,

5. P- S Mobhammad gamean and s2ced werc zbandoned by
the proseccution being unnecessary: snd L. sdab Khen being
won over, and closed its evidence on 5.4. 200,

6, statement of egccused was recorded W. s.342 cr.pec.in

vhich he refuted the gllegations and profe.ssed innocence,

He mwever,. did rot wish to be examired on oath nor to

produce any defence.

7

7w T have hear‘d the arguments of j.p.p. for the stat'c,
assisted by complt cowmsel, defence counsel for the azccused
and perused the record carcefully. -

8. Accusatibn 2Zalnst accused gsahibzgr is that he ‘ |
- e — |

elong with his absconding co azccused. gher pkbar znd Kamal Xlan

whlle dl.ly armed and in furtherance of their common intention,
‘Caused Qatl- e-amd of zsnan Khan znd his son 4yez Khan by firing
at them.

9. " It is a daylight occureme. mring the gory: 1nc*dent ‘
t:uo nerson; werc done t:o death by eprayms bullets on them.
FIR vas 1odged within one hour of occurence which took placc—.;
at 10.00 z.n. while’, re_ﬁort was made at 11,00 a.m. P; S is
at - a distance o£‘2/3 K.Ms from gpot as such,it is g p*‘ompt
lodged ®TR, hardly leaV"ng any scope for consultation and

dellbnratlon., . ' . . | @

Q. Oculur account w:,iS, furnished by Py.8 Mst. g3jida
' &

-

¢

~of Ayaz decd. ghe has deposed in pdtural and straight forward

manner. ¥o doubt’ she is closely related to dcecd but the

relationzhip zlone is net zufficient to discard the testimonzy N

0f a witness unloss it is estebliched that the witness 15 —-—

\
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sonal mot iv‘e. to

Talsely lmpllcate him, It 1s the 1ntr1n°1c Value of the

evidence whxc,h matters. in oresent case Lt has not been

shown tha t ‘Ist saJ:.da was hc.v:.ng any persona.l motlve to
falSely :mellcate the accueed for the double murdexr- and

let go. real cu.pnts. Even otherwlse, subst1tut1on is’

"a rare pbenomenon « P.1.8 Mvt s._.alaa complt supborted ner

lF.LR and dePosed in chlcf thau on tbe eventful day she was

=ll and ccm:.ng to Xalu k h..n rOupltal along with her m

sband

zamar\ Khan, the brother of

son oyaz ﬁbar’ -and Py qaab Khan,
her husband At about 10.00 a,

m. wheq t hey I’eached Gal‘hl
o Mo ar there sahibzar

ysher s4bar and Kamal Khan w&e _Dresent

.. ‘q_,‘
~ du’f armed vith Klashnlrove'* who made firing at herp husbangd
zaman Khan and hbﬁ

=on. Ayaz Khan, due to y
and died on the' «pot The occurence vas
- 4dab Khan, -

hich they got hig

witnessed by Py
Mot‘we for occurence was t hat

A¥2z was-an .empl Oyee
L 1n police ana -

: - zhe was Iemoved from service due to th ed
m;fﬂni woe "shara“at" of accuSed due towhich dlff‘erences and 111»:111
' 5 was created. between them.A she raised bue and cry due to ywhich

people vwere a*‘tracted to’ soct who llft her hugband

énd sbn
to the cot md they took ’bh(‘n

«0 vhe p.g. where she lodged
the report about the 9ccurence, ghe wasg subjected to lengthy,
cross by -defence M:.1e but no maJo dint or ghake in favour

She hasg re«scrzc.oly expl alned b

her
présence vith °‘e"ds on ‘POt at I‘elev.,.nb time and hers uatcmeﬂzb,' i
\&W is C:Onflden(:(e lnsplrlng. o ‘ S : P
11,

Medlcal ev:_dence corrooorates ocular account as bo uh

- the dccds sus‘ca1 ned multln? e *‘Lre aTn inlet 'vo unds on tnelr

. per son wh:l.ch are ct:mme*lct.rai.e

A

: ahap o5 '
N Qe ey .
W‘w ‘ R

with number of accusea. From

-'soot blood stained e"“th‘iao eco’VeI'ea by I-O- mom p

lacr\ ‘
' O.L botn Athe-accd‘md 20 emn

pty snells of 7e 62 bore were

acel s sed facing tELﬁL_zlg__gherjgab%

- bsconding co aced while, five empty shells from place of

Kemal Khan oo accuged:; :

'recov ered from Dlucee of
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Accu's‘evci.' facing trial remained absconder for more than

3 yeers 2 months which could not be reasonably explained.Occurenc:

- is of 1©.8.96 whilé,' accused ‘was _ar*‘ested on 6.10.99.yarrants

elivitils i e
'—\‘Z)“_—"P.c. and procl a'natlon not i ;ces 2. s.8‘7 Cr.pC. were

~issued and nr0ceed3.nfs U. Se542 Cr.DpC. Was also comp}.‘eted sgainst

him. It Is well settled that abscondsnce itself does not prove

the guilt _oi‘ an ‘accugsd person but it definitely corroborate s

o cu] ar acc oant.,

15. Accorm.ng to orosecut ion, the mo tive for the occure*zce'

is that decd ;jaz was e:noloyec in polz.Ce department \zho was

sacked/removed ‘from service due to the m:;.s-ch:. ef of accug ca. as

’chem. Pw.‘BIMst sa:.jid- -ha ‘s"At‘esfii"ied in support oi‘ :fuc":h notive.

- ghe has not: beﬁn spcmflcf..l"y crose-eyammed in this respect

.nor defence sl de has di pI'OVed the h.ow.vv.

(4N

14 s:nne ob'\ectlon.; ra;.rod oy uc.ence side are discussed

- here. It was’ as.aerted by dei’ence side th at Pw Wist,saglaa admitted

in ev;.aencc ‘chat sae ﬂad not *d.q.lm on dead Dodlee of decds ner

kissed them at that time. v.n ch deolct her strange c_:onduvt,“.us

) malf:.ng her presenne on cpo.,, as doubtf‘u obaevt" on, 1s vot

. -uustamabl.e -i’o& the ve.won *:ha‘c it is nOV unuﬁua.r. th'lt she wou.hd

have been scared by the a;;g’“essron of accused party. & that

tlmc c,nd in .,uchﬂmomcnft of- shock cnd griei one hardly retains

"l;lcr normul eenses. It was. no:w ob"evted by aci‘cnc - sid Hm"

presence of PW TIJ: gajida on gpot. ig doubtful bccnu ¢ c=he
hav irg undergone paralj'“lo on right Hand and r:.ght leg could

i
a result of which differ eng}és and ill-will was created bAetween
not move ?a., to be. present on ot The “object ion has little

#alue becaus e she hac clariftied that she hud und exgon ¢ paraglysis |

at.taclf before- two months of ‘chooccure':c .ACCO“"dl %0 her she
was havlng tcmper ture ac. nara_.y.,is for ﬁzlce'a’cm_edt of wvhich
she was - gom to 1{05pital..1‘_t iz to be uofced that e stuted;
in cross that: sbe had - oz_e 'fobt wile, accomp'anying the
ots of both }:he decg to P‘..s . pefence assertion that the

let _leounds_ werte found on Feft side of‘decd"v*f'it.-h{:i.?s exit

e



Jes%iq oe

on d

/7 on right sxd‘,/ het assauan"s- vwere on northern sld'» in

the gmve-yara v-‘b- acre mo*xf;ly shown toward._, south in

si plan “‘.PB. The plea ls no» tcnable for the reu eon

that P.w.9 ‘a 12031:-111 I.0. had denled the suggest:.on that"

there e.c..;,«, c,.nJ g ﬂve-v’rn bO""”dS northi: of the SpOV. The

4

decds. were ccrtd1n1vnot t abues that tha.y had - sta;yed at

. one p0°:.t :.on and nos ouea or> sight mg assallants. Avaz

“decd c-ust aa.ned mo st of lnlct wound_s on his m.gh’c sxdfg.

Besides -thls, ‘the site nl'an isnot substantial plece of

evidérice. , T‘le dei‘ence a.,sert ion that decds vere bavmg

enmlty wloh large n-umber' of, pers ons in the area and occurence

- was the re e-ul’c of the sa'gx'x'e; is not tenable. 1$z,.j. Iszt'qs%Jfada

has ccrtalnly-not rupprcseéd the position with regard to
prev:.ous J.nc:.dents on ta:., accoun‘c. she o wever, categorlca‘ly

staued that r_ll such d:.ffere'aces wcre patched up and due to:

. ‘compromlse ‘decds vere not _havmg bad blood with any'one

'exce’ot' the iébcused -It;A'wa"s al so coatended by defence oxde

" “that non- productlo-m oi‘ .1, Aaab Khan who is the real

brother oi‘ decd and mantloned as eye -\’l+neS.: in rIR ,_s 2

fatal o1ow t& prosecut 1on ‘case. The content’onhm.s llttle

. force becau.;,e lu has been re-ason'ably_ e -la.:.ned by rosecution
Xp P .

‘hdt tbe u:.i‘e o:f.‘ Pot,,@ﬁb.ﬁi{han is regl sister'of the oatemal
aunt of accd :f‘ac~ 5 tr iéli‘ i:d gher pkba. ab‘-‘condlnﬂ' uccused

nd thet due 'co tne pressute of both the ebscon e.-:_ g cO acc

. Pu. pdab K Lban was hESlt.;,nu 1n deposing against then jccused

has aleo no t ~uepcsed crn oath nor produce any evidence in

“ns def;,.-ce. L

M5, @me caSe la- is reproduced.below for elucidation.

3

of legal posl on i respect of pcintc discussed carlier;-
L - . .,

- ﬁ998 S ¢ M R DI 0—482?:

SCY eeses B "'O:f/“L DPCe...I?a.den e.. Interested
."h~“ltne“ ﬁSv’~TnvCr0ooCa wiﬁhess in
jcr'imi al caSe¢ is one who h s mot*’vl )

involve t‘lc accd fals ely ;.n the cdso...tere

friendly relay ion or relationship of the
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ime 1] .
, wit:neW w:. th- tbe occca"ed or cCmplainant’
party ls no ground to discarg bis evidence
' degcmb*ng him as an interested witness, .
/ _ £y veesd S 02/ 34 ‘PPc...Art 22 Qanun-e-ghahdat
£ o gnte plan ’ u*'lllt,f or...s:u,e plan is prepdl’ed
) : ' only to explain or £ 0. .@PpTeciate the & idcence
cn record and same oemg ot a substantlve 3
_riece oi‘ anaen"e, Cannot CODtI‘czd ict the ocular
r.pcounu in the caoe. D .

' h) .....Abccondance of accused...Abscondance '
. by it sel“‘ is not. «uff:.c:. ent to prove guilt ,
' of abs\,o &er but 1t may provide corroboratlon

to othe‘. evi dence and - c:.rcums tances prov ing o
hiu gul..u,, ' i

r

2~ ‘_’_:999 -s c N R page- - 529. , K ST

5) i 302 PpPC-- Re-appralsal of evidence, .
: Inuereote x-,ltnes-:es...such m.tnessex was g
perSOa ;¢ who hag a motive to’ falsely implic ate
sa Derscn...ocular teotlmony hag bcen fuzn:..aned
by the firgt a.nformaut who was the hu sbang of
the "lstcr of decd lady and hig brother....
uonfen\.lon .was that -such vwitnesgses being
c103e1:7 related to decd, their testimony |
could not" be belle\’ed..-I*Iert':',*elatlonchﬂp‘ |
hvla, vas no basis £t di ocard the €vidence
of su b’ wvune..,ses. o K
¢) .......\;zltness...muer‘ct-ted witness was g :
person, : who had a motive to falsely impl lcatc

ano ther pervon....l fere rela uz.onshlp of the

L dgcc, was no basig to discard the .evidence - ®
o of "s:uch r;:r.tness - i ' : %S;R
L . ‘g\

2000~ Po;r;r.l;. J. Dage-47 Lahore(ns),

c) ....;.,02/524/}; PDC...Intercstea witnesseg, ..
o Test..Relamonshlp of j Sitress by iteselr ’
was ot g Val ld ground for discp edlblng or A
. “eaect-ng sv'orn testmory,..not an *n‘v am«b’c :‘
rule that ,.ni.er'e ted: evidence ceuld never
form t' e bc-Sl" ef commt*on unlesc corrobora \,d
o am.t erial extent  in material particuler g o
by lnac-”oende nt e:'»’ldence..Inte,.estec vitness - 7
Wwas ng g aﬁ'ccssamly l:'\--.._oll able evidence, PR !

,'// : - -
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- fox thesame, n,
1978 SCUR page-

x-)éiuld ridt noimél_iy ellow ref,l mu;derer to escapc: by lmpll—-

cating :.nnoc enc

1996 P.cr. L. J. page 1#48,(&1) aJd 1.)97 I’.(*t‘ L. Je pdgc '|6‘7

quetta (a) 8aY5 .

“the statement of sol:.tary 914 'pe° provided it does not

er fron lni'

el 13 ees - ﬂ?e;?

»ene S 202/324/ 54 PPC. -« Appreciation of

“‘evidence..:Diserepanciegs and inconsi gt encieg
in prosecution evidence. .. pffect. .No eriminal

caSe was free from such 1nconﬂlstencles and
d*Screp‘,noxes, main thing which was to be
acen was uhether some went to the root of ,
the matt cr or ~)e oalncd ‘to the in <‘1$01'F’lcgn.t
asp ect ‘chcrco*...pefence in the case gomg
to the root of‘ the mat‘c»r be justified &
seeling adv‘.ntgge of :.ncoagrztles in thc
ev:.dencc, No such berefit, however, vas
available in g case which pertavned to.
-nslgn.--c.mu aspect of the case and it was
the salu‘cary method of gppreciation of
evidence J.D c‘:.m:.nal CaSC‘nd‘

.....subvtwtu\, ion of a"cd in criminal
case..+i5; a reare phenomenon and one who
allege., ._,uostitut_ion nust lay foundation

1% says, i"\-:"*'r'e'*ses rel ibed to sccused
’5‘081‘501‘1.". ' ‘ I

that convxct*on of accd can be bag e'.i.on

.

 ———

e T e e,

L

rm:.tle

In the cases repofted in , PLD 1972 Pechawar page-27 DB{w)

and PLD 1979. Pe..,nav.ar page- L6 (c) ere to the effect tha{,

“not suppol‘ul')g pro«ecutz.on case are ab:mconed.
/19 4 P.cr L3¢ nae'e -2265 Pe*havar LV that n.On*deSCI'J';ls;

tlon of cmme weapon is no de’crmeatal'to prosecution case.

o [ In the case reported m ‘i9'?6 SCMR page-128, “he'solité'fy
.V-;.. u*tnesg was an old lady hela ’chere was no- reason for such
: ‘om 1ady ’co i‘aleely lmp..lcate the accused _ )
.. 1992 saﬁR nase-’625 seys-,_abScOndance corroborates ocul ar accoun' kX
. 905 P CI'.L.J.page-B’i) Desncw'ar says; that mo ‘clve abcencc

or weakness oi‘ mot;ve uould no* heJ:o the accd afam 7 whom

"no dvcxwo mterlcrchc can bc -drawn vhere P.w.a who are

-

LI N I




. . . i
o~ e e

B
oo

; l,‘ o'o-:')“ro’o : - 0\

unimpeach“ble ev:.dcnce is '=Val1~'-10""‘ 20x the  game wou_d

-devalue ox: render 1 ess t*‘u'*’c wor‘i:hy

“ellable & d:.rect
evidence, T

-

Ry SCMR pag'\-Géo is tO the

.duts, Tac~-’~ on oro n-cc"
J P

effect that no invariable.

o'n to Prove motive zng to fal urc

to do s0 bela, mm'v‘c erial *f direct and reliagble )nCLLDaLor"

evidence vas ol.hﬂrw* se, '»-'d".nab" Cs Motive o»heruhnnes ohe

Prted bJ Dpro wcuiﬁon. ir’ nresent- Same would be yi thin
kno wledge oi‘ “ccd and it yag for the .aced to come out in~

orao_r to c-atlsf.‘-y'thatioffevcg committ ed fell wit hin ay -

exception, .
16. - TFoxr the iOI‘e-uald po«ltion, the PIosecution hag... .

I‘ca°onably nroVed 1to Case against tne .accuge g facing trial,

It nag been e...tablw' ..,hec that accd s'=hibz'»’" alOnc’t with, h1~-

sec. in 1"u:c't:nera::\c:e of thnz*- ¢ om

mon J.ncention :
. committ ed.'Qatl-e—mnd of z..m"n Xhan ang A¥Vaz Khan, By - voy oT
N

abundang ‘cal‘:-tion

'nh scond i lng co..accu

'nnd Xecping ~i viewfthe over o131~ cl’r'ctxnstmce~

of caoc I devlo‘- frqn'imao,singv najor penal ity of deatn on h*m

- and f's ent eng cd Wg, Ra(e)/ 30 PPC to zmp Ti mon-

S and. also gire

cted to bay comp cnl::,-
atlon of I{s, ,Oa.~O/--;" __-_the'l_ééél 'néi."rs of éach‘ deceased or:: ‘
.-n defaul t to sui‘for two Fears 'S.I on eachcomt . Bt h the
‘sen"cnce awwdcc to the wed si 11 rup Loncurrentyy, e
b,,ne..u cf s. Bt ;-_B,_cr.:P.'c. is' alén ext ended to him, M

attesteg OBy o1 thi

3 uc@;::ent 1is given to tbe "Cuthd fre_e

of cogtg, He is ‘ip cu°"‘cc,, and seni' to Jail along Wit h Jail

varrant,

nﬁ% - 17 30 for e the ¢

"°c c abs'conding Co-acen ge

d Qher ‘Lkb ar' .
and Kam o3 Khan is concc*'ae » MY Chis Sucement sha.J. have no .
Dcamng o their case. fme are alreagdy Proceeded u, s.512 Cr. D 2,

TJerl;)e'tlila’ FBY 0f arrost be 1ssued againsgt them. DeM

Y S)"ab’ be
1ni‘ormed to JI‘ICJ 'zae t!

ncu' rxomc'- in. the registep 0L P.Os.gase

}‘)I‘Opcrby,.l.f qu', bc J.c,pu Intect £13] gy, arrest and tria) o

abscondmg co, a"cu'sed m.Le be consr.gned te. vhe ReRo

‘ . DO LG Cod . ~——...z.: c'_:;'_’.;ﬂ__—'a—-.m_ “a-—-q_,
Lo Ii7'-20-- »23\; -s ' '.A ST/ T Anin ™% . :
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IN THE PESHAWAR HlGH COURT, PESHAWAR.
S “JUDICIAL DEPARTMENT. o
”de./i...ui."i%L.- .RQQRL‘."M.O ........... N
Date of hearing.. «...ei.os 0L 11 Iram e
Appellant Q 50‘\&%35’2) S M-\f TN 6 A ebrans pr ot oy cag
Respondent.{. ,@M Db NS S Sl s M’C

WY - M& Rckvw“\ {CAS Cl/\o\wwm Al yy ot J\,_/{‘J— e

IJAZ-UL-HASSAN,J.- The appellent namel,y, ~e

. Sahibzar son of Zaman Shah, resident of

-'Takhtband' District Swabi was tried by
_learned Addlulonal Sesolons Judve/Judge.
Special Court Swaloi on a charge under |

‘.sectioné 302/34 PPC on the allegéﬁioh Of.t

having, in furtherance of his common _

-~

. intehtién.witﬁ absconding co-accused’
Sher'Bahaéﬁr‘and'Kamal Kbén;éf-thé sém§
: reéidend;,vcaused death (Qatl;e-Amd) cf
:-.zéman‘thn‘aéd his son Ayaz Kﬁaﬁ‘by~firing.
Vide ;juagﬁlénﬁf dated 20.5.2000, the learned
trial Judge found appellént'guilfy.of'the,
;said éhargg'gﬁd thus'tﬂei;ppellant wés‘ ‘
cdﬁvict?d under 'se_c.?l:ion 502(1:))34 PPC to
impriSOnment for 1ife (on two counts),énd'
to paﬂ‘compensut¢on of Rs. 50 OOO/-to legal _
‘helrs of each deceased or in default to suffer
gtwq yeérs';imple_imprisonment on eéch'count.:
.°-Both the senteﬁces were-ordered ﬁo*rﬁn
coﬁéurreﬁtiy. Beﬁefit of séétion'BSQ-B?Cr.?.C;

was'éiéo extended to the appellant.



- : : .‘ ;ﬁ 2o ..Feeling aggrieved of his conviction -
and senteﬁée, the apfeilant has assailed thé '
same'by wa&-of filing'instant CfiminallApﬁeal

;o --NQQ_217;/20O0-\1hi;;h is~’bef;31;‘e us for consideration.

3.' '_- Thé crime in guestion‘cﬁ}minating'into
the murders of Zaman,Khan and Ayéz Khan,‘is

: aileggd'to ha?é{ﬁéken’placé-on 19.8;1996'ét-

klo.oo A.M. a"c_a ‘place masooma 'GaTi Mor', in
the- limits of Takhtband District Swabi-and the
report‘(Ex.PA) abpuf it was lodged th;-ééme_daj

| _ét il;OO A.M.gtvPolicejStétion Kalu Kha;,distéhf

= .2/§'Kilometegsjfrom the gpot‘at'the ingt;ﬁce |
<. | o;f'Mst.Sa,jida Q;D:mﬁlainant wife of zéman Kﬁan

‘.\ ?E: ‘l © deceased and it was recorded~b& AéI.éaid.Bdstan

£ . T . | _
Kh:‘an‘ (PW.9) .
4, - The case éf ﬁhe'proseéufioqﬁin brier
is’that on _the-'gve_n;ful day i.e. 19.8.1995 at |

. about 10.00 A.M._ Mst.Sa,j—iqa_(Pw.syaccompahi’ed

bi'herAhusbaﬂé Zaman Khan, son Ayaz'Khad éné,

; br&thef;in-léw Ajab Khéﬁ was on hgﬁ waﬁ t§ Civil

Hospital Kalu Khan for medical treatment.When

_-they-reacheé_‘ééri Mor! Takhtband, Sahibzar
(appellant),éhef Axbar and Kamal Khan(absconding

co-accuséd)alreédy sitting_at.tpe vanue of ‘occurrer

- NV

Coe®
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resorted to flrmng at the deceased. The deceased

were fatally hlt and died there and then. :

Explalnlng the motlve behlnd the occurrence it
was dlsclosed ‘that Ayaz Khan one of the deceased
employed in pollce Department was removed from
serv1ce and the ‘accused were suspected of hav1ng
a handvln hls~removal. ’

5. _ S. I. Sald Bostan Khan (PW. 9) the then

ASI Pollce Statlon Kalu Khan. after recordlng ‘the

'report (Ex PA), prepared 1n3ury sheets and

1

1nquest reports of the deceased and despatched

~ the dead-bodies to the hospital for‘post mortem

examination under the escort of F.C.Raees Khan

(PW.?).He then proceeded'to the spot‘and on

’reachlng there prepared 31te plan (Ex PB) at the

p01ntatlon of complalnant and P.Wse Vide memo '
(Ex.PC/l) he.recovered some blood stained earth
from the spots of both. the deceased and took the

same 1nto possess1on. He also recovered twenty

emptres of 7 62 bore and five empty shells of

" ‘the same. bore g1v1ng smell of freshly dlscharged
'powder from the spot. He also took 1nto posse33101
'a bullet (P. 9) extracted from the dead body

-u'of Ayaz Khan deceased The blood stalned earth

HTESTED
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. Ekternal Examination-

secured from the spot and thc last worn

clo»hes of. the deceased were sent by. hlm

“to Foren31c Sclence Laboratory Peshawar for

analysis. He also sent the emptles reoovered

from the spot to Arms Expert Peshawar ;or
V~safe custody.He handed over. the remalnlng
' 1nvest1gatlon to oHO Amlr Khan ‘Police Suatlon
. Kalu Khan (2. 6). The latter partially'
investigated the case obtalned warrants of

arrest and proclamatlon ‘against the accused

and submltted challan in court on 3, 9 1996._

- B, R Dr Qalm Shah (Pw 1) the then Medlcal
?Offlcer Civil Hospltal Kalu Khan on.19, 8 1996
.at 12 30 P, M.,conducted post mortem examlnatlon

on the dead bodJ of Zaman Khan and found the

follow1ng -~

l. . A.F. A.entry wound 6n the left tlmple
: of the skull 51ze /40 x 1/4n, o
24 AF A, entry wound on the left side
: ‘ chest size 1/4" x 1/4"
'3. AT, A. entry wound on the left ‘side
neck size 1/4n x 1/4vw,
s 4, . Right half of the skull scalp and
"brain matter is. destroy and smashed.
5. Four flre arm’ entry wounds on the
“left sige abdomen size 172" x 1/2"
each.,.
6. Four fire arm exit wounds on the back

to the rlght side SlZeS /3% x 1/5" L

e




7.  AF.A, entry wound on the front.of
. the left upper arm size /47 x 1/4"

8. A.F.A. exit wound on the front of the
' left elbow,glze /2" x 1/4"

9. _ A.F.A. _tearing viound on the lePt
fore arm frontal aspect size 2" x 3¢
muscle deep. , o

10. A.F.A. entry wound on the lateral
: aspect. of the left knee 51ze 1/4"
-~ 1/4v, . .
11, . A.F.A. exit wound on the medial. ‘aspect

of the left thlgh size 1" x 1/2"'

Internal Examlnatlon.

Cranlumand splnal card, scalp,->
membrance and brain wereffound.injured_and

skull fractdred.fAbdomen,walls,peritoneum,f

'small intestines and large intestine were

-élso-foﬁnd'injuied and stomach was-healthy3and

fﬁll with semi”éigésted food, Time between _
injﬁry and death'kas found instanteneous .
whereas timé between death and post mértem"
exéﬁinatipn_wés ﬁithin 24 hours. | |
Oﬁ\thé samé day‘at_il.40 PaM.,Df;Qaim-
Shah conducted ﬁhe'post-gortep ekéminatioh:oﬁ
thé dead body of Ayaz Khan ;nd fogﬁd'%he

following:-

External Examination;

l. - -AF.A, entry wound on the front of ..

' left chest 2" medial to the anterior
ax1llary line in the thirg 1ntercost¢
space, size 1/4" x 1/4n, ‘

2e . A.F.A. entry wound on the right left

size 172" x 1/2%,

3. . ' A,F.A. entry wound on the rlght flanl

size l/ "ex 1/4%,

'Qﬁﬁﬁﬁg




Internal Examination:
- Thorax, walls, Tibs and cartilages,pleurae,
o ' - right and left lungs and heart, with
- e ' perlcard;um, were found injured.
| - - Abdomen: Walls peritoneum; small and large
.- - 1ntest1nes, right kidney, ware also found
| ' injured. Stomach: was healthy ‘and -fall with
semi digested food.

Death was found to have occurred due to _
damage to the heart and both lungs as a result
of injury No.l ¢aused by fire arm., Time between
1naur1es and death was instantaneous and time
between death and post mortem examlnatlon

was 24 hours.

.7. The prosecutlon in order to :
substantlate the charge examlned nlne witnesses
1n all, Mst. Saalda complalnant supported the
prosecution ver31on and furnlshed eye wltness

account of the incident. PW. AJab Khan claimed

to have accompanxed the complainant party at

~
Lo

~ the time of‘occuéredce and seen the incidenf ]
was w1thheld by the: prosecutlon on account of
having been won over by the accused party.

d8.'Av In his statement,recorded under secfion
348 Cr.P. C. the appellant denled the prosecutlon |
-allegations and clalmed to have .been falsely |
charged on mere susplelon. He . dlsputed abscon01on
andeseated that on*learnlng about the occurredde
he-voluntarily surreﬁdered before the police.» _

In answer to a questlon as to why the prosecutlon

w1tnesses have deposed against him he stated -

"Only complalnant belng closely
related to both the deceased has . -
deposed against me on account of
suspicion though I was in no way

ATTESTED
WA
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L . - involved in the dismissal of the

- . - S : deceased Avaz Khan nor there was
- : any quarrel between us.Later on,

. ‘ .. T have come to know that deceased
| - Ayaz Khaﬁ_wés dismissed from his
service on accountof his forged

educational certificate and unsound

character.” - - '

He did not want to -examine himself undexr
| section 540(2) C:;P.S. and he aid not offer
anj.evideﬁce in defence.
9. . - ‘We' have ﬁéa:d at iength-Mr,Javed AKhan
Ad?oqate for the.appeliant, Ms.Musarrat Hilali,
_Additional AdvoéatétGeneral for State and
Mr.Asﬁdullah Khaﬁ-Chaﬁkani,AdVdcate_for the‘l

comﬁlainant; We have also éoﬁe'fhrough:the RN

')%;‘ " material available on the record with their able
'\S*\;fé%, assistance. : _ » . o
- - . 1o, Learned counsel for the appeIiant e

'-_attacked_prOpriety'of impugned judgment on vario
grounds and contended with force that the learne
trial court has not only misread the evidence

but also greatly misekercised its jursidiétion

. by placing undte,reliance on the solitary
o .., ’ - deposition of Mst.Sajida'complainant, who has
," .. - é .

A\

. totally failed to Jjustify her presence at thén

spot. The -learned counsel also submitted that
: wEstEd
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the F.I.R. in this case has been lodged with

considerable delay and that P.W. Ajab Khan,

claimed to'havefseen the occurrence,has been

withheld by fhe“prbsecution without gdod reason

jwﬁich hasAcreatéd dent in the prosecﬁtion case.
' The learned counsel further asserted that the
' motive set upAby:thé-prosecufidn has not-béen~
‘established and }she appellant had no reason
to participaté"iﬁ the.offenée; in reply stosthe

- submissions of ‘learned coupSel for the

complainant, regarding abscondence of the

appeliant,learned coﬁnsel for the appeilént

- urged that.abscdﬁdence has not been provedj;that

the appellant did not abscond and on hearing

of the charge he vdluntarily appeared befdre

the police. Concluding the argumeﬁté~the

learned counsel éontgnded_yhat neither the

medical evidence nor the circumstantial evidence

brought on the record support the proseéutidn

-

version and in absence of corroborative evidence,

learned trial Judge had no-good reaéon'to draw

-

a conclusion that prosecution has succeeded to

establish its case beyond shadow of reannable

doubts. In sdpport of the submiséions;he.rélied'

TS




‘on Muhammad Ilyas appellant vs.The State

responden (1997 SCMR 25), Asghar conv1ct-

appellant vs.The State respondent(PLD.l97O

.LahoreV878),Mehboobur.Rehman appellant VS

'The State respondent (1996 P. Cr L.J. 258

Peshawar) and Gul Mohammad VS, The State

(2002 P.Cr.L.J. 1177 Karachl)

ll. ; \,Learned counsel for the conplainant,
on'the‘contrary, snpporfsd the»impugned~
judgmant'of oonvictloniand attempted to argueui

that overwhelmlng ev1dence was avallable on o

‘;'the record to. 1mp11cate the appellant with | the

murder of Zaman &han and hlS son Ayaz Khan,

& young man of,27/28;yéars.of age‘and as such

the learned trial Judge~was.quite Justified -

to hold that proSecutionihas succeeded‘to '

establlsh its- case agalnst the appellant and

~ -

the abscondlng co-accused The learned counsel

asserted that the medlcal evidence,recoveries'

~and evidence on'the.point of motive fully

connect the appellant with the gullt He further

submltted that. 1mmed1ately after the occurrence_

the apoellant dlsappeared from the Vlllage
~and remained in hldlng for suff1c1ent long

“time which clearly proves his guilfy conscious;v

@&S\‘—“

¢




i . : . T ~ . .
To add vigour to the submissions,reliance

was placed on Dosa and others sppellants

vs.The State respondent (2002 SCMR 1578), -

‘passing an order of conviction of an accused

Abdul Ghafoor vs. The State (2000 SCMR 919),

- Muhammad Amin vs.The State (2000 SCMR 1784),

' Jan Muhammad appellant vs.Muhammad Ali and |

- three others respondents (2002_SCMR ;586),

The State vs.Mushtaq Ahmad (PLD 1973 sSC 418). -

and Allaﬁ;Bakhsh GS.Ghulam Rasool and others

(1999 SCMR 223). . ..

l2. It neéds‘nolreiteration that while

. for murder the court has not only to be satisfie

 that the”murdér has been committed but it nmust

also be satisfied that accused committed the

 murder. Before recording an order of conviction

ail the facts and circumstances of the case

-~

must be taken carefﬁlly into consideration o -

and the golden prinéiple of the Criminal

Jurisprudence must be borne in mind that ih

A Y

- case of murder fhe onus of proof always lies ﬁpo

?he shouldefs_of the piosedution and that ﬁhg;

' case must be proved against the'accused'beyénd
any reasonable doubt.Ghulam Abbas and others

" vs.The State (2001 P .Cr.L.J. 1672),Tariq Parves

Qs.The State (19§5?SCMR 1345)'and,Hakim Ali'apd
~ pTTESTED



others vs.The State (1971 SCMR 432).

13, ~ Coming to'the instant case, we~find

that appellant is ‘one of the accused persons

dlrectly nomlnated in the promptly lodged

FIR by Mst. saalda complainant for murder of

~ her husband Zaman Khan and son Ayaz Khan-

The matter has been reported to the pollce

wlthout loss of tlme. It is not denled tnat the

' promptltude in lodgment of the Flret Informatlon

Report, per se, 1s not a guarantee of truthful-

ness of its contents.But where a first informant

i/complainant'has no"time to~reflect‘upon the

1n01dent, has no - occas1on to cunsult Wlth hls

famlly members and to ponder over thc matter

in order to concoce- a story whereby he could
. a331gn role of hlS ch01se to his enemies,the

.FIR~narrat1ve.can be considered fairly true

account of the occurrence. Prompt lodglng of
the F. I R. in thls case is a clrcumstance |
corroboratlng the’ eye W1tness account furnlshed
by the complalnant Nothlng is avallable on the
record of thls case to doubt the clalmed lodglng -

of the FIR at ‘the stated tlme. ThlS promptly

7llodged FIR contalns all the relevant detalls

3of the occurrence 1nclud1ng the names of the

accused as. well as the role. played by them

m ESTE@
o
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during tlie:.in.cident. We share the v:Lew of

the leatned State counsel that theielwas

A 1ittle}time available iu this caseifirstly

~ﬁmr'procufing the complainant and;then for

;dellberatlons for the purpose of substltutlon

or false 1mpllcat10n of -the appellant The

complalnant has fully Justlfled her presence

at the spot and‘we see no good reason to

exclude her testlmony out of cons1deratlon.

The complalnant has glven a stralghthrward

and falthrul account of the tragedyfand despite

lengthy cross examlnatlon her testlmony could

E not be shaken The solltary statement of the-‘
foomplalnant is sufflclent to sustaln conv1ct10n

of the appellant. The contentlon of appellant'

: :counsel that prosecutlon has falled to produce

T{ian 1ndependent ev1dence to corroborate.the

statement of complalnant, is mlsconcelved.

It is truelthat complalnant is closely related
;to the deceased but mete relataoushlp has never
'been consadered to be sufflclent-to'discard

»j the . testlmony of an eye- w1tness 1f otherwxse

it 1nsplres confadence of the court.and remains

,a unshaken when subaected to the test of

cross examination,The presence of the complainm.,



wo

at the spot issﬁeither extraordinary or E
gnusual.‘The ;fgumenf that the appellant

‘was substitutédffqr tﬁe real assqilant~hés
~not been-suppofted or substituted by any
circumstanc$=exis;ingcoﬁ'Eecord, We hgve

#ot been shoénfany-other person mére
inimical to the deceased other than the -
. appellant.The.pleé'of substitution is baﬁ?l-
and is not sﬁppbrted by any aspect of the |
case. .

14; . It was also ¢ontended before’ugfﬁhaf
’ the-medical evidence runs countrary to ocﬁ;ar
.eViéence when:éeen in the context of numﬁer,
iocaie ané‘diméhsionsqf the injurieé féund on
the pérsan Qf the deceased and the presence
of semi_digesteazzz the stomach!of the deceased
aﬁ the time 6f post;ﬁortem éxamination.The

~

learned counsel attempted to argue that the
. o a ' \

occurrence had not taken place at the time and

\in the manne; deascribed by the prosecution and
the deceased were done to death b& some: unknown
aésailanés at fhe_early hours of the_morniné.
The submissién.is miscoﬁcei?ed.Learneq:bounsel
has remained. unable to show that the medical

: eﬁidenchis not ;n-acéord.wifh thebprosécﬁtion

-

L
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of evidence is trustworthy, confidence inspiring

'séoryaModi's1Text Book of Medical Jurisprudence
_anq Toxi has-ﬁhe following relevant pas;agé with
reference f§1the-timé of death calcuiateé ;ccor-
~ding fo theiéégree of digestion of the stomach

contents:-

"Tt has Been ascertained by physiologists
that a mixed diet cdntaining more- of animal
food and'iess of vegetable food as
ordinarily taken by a Europear leaves the
stomach in four to five hours after it is
completely digested, while a vegetable diet
containing mostly farinaceous food as
usually taken by an Indian does not leave
the stomach completely within six to seven
hoursafter its imgestion. But this cannot
always be relied upon 1n detormlnlng the
timeof death, inasmuch as the power of
_dlgestlblllty may remain in abeyance for a
long . tlme in states of profound shock and
coma.« Fooo has been seen in the stomach
remaining undigested in persons who receivec
severe head injuries soon after their meal
and died within twel&e to twenty-four
houré afterwards. In one case the food
consisting chiefly of-rice and Dal (pulse)
remained in the stomach for about forty
hours'wiﬁhout undergoing digest*on. It must
-also be “emembered that the process of
'dlgestlon in normal, healthy persons may
contlnue for a.time affer death.&

It is not denied that evidence furnished

by an expert'is élways'treated to be offconfirmaton

nature qua the ocular testimony and if laﬁter kind

Ay
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and con51stent then the expert oplnlon Wlll not

outwelgh it huhammad Hanlf VS The Staue

(PLD 1999 SC 895) and Sarfaraz allas Sapp1

-and two others vs.The State (2000 3CMR 1758)

16, " Learned counsel for appellant next

contended tha; ﬁw Ajab Khan claimed to have been
accompanyingtphe complainant party at the‘time

of occurreﬁce; wes mOSt natural 1ndependent and
'_ 1mportant Qltnese of the 1n01dent but his ev1dence '
has been w1thheld by the prosecutlon w1thout
good reason. It is true beat PW. Ajab Khan ¢laimed
hav1ﬁg seen the'occurrence but it is equally
true that he has been won ever by the accused
party on account-of elose relatlonshlp and for |
thls reason the prosecutlon was left w1th no
option but toleﬁendon him, It is’eettleq |
ﬁropesitionlof'ieﬁ that presecution is required .

~

to producé.best kind of evidence to establish

accusation againét accused facing.%rial but at the
same'q time it;hes no obvligation'to produce a good

number of ﬁitnesses because'it has an oﬁtien to
produce as;many-ee witnesses which in its
eonsideration afefsufficient to prove\prqsecution
case. It is the‘qdaiity qf.evidence and net

. quantity which matters.Allah Bakhsh vs.Shammi and

KTTESTED
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~otbers (PLD 1980 S.C. 225) and Mehboob Shah
vs. The State  (PLD 1987 S.C. (AJ&K) 47).

17. . Another circumstance weighing heavily
in favour of prosecution is prolonged

abscondence of ‘the appellant. The occurrence

having taken place on 19.8.1996, the appellant

+ surrendered befdre the .police ongS.lO.l9§9}

There is noticeabla abscondence spreading over

three years. TheAexplanation offered by the -

appellant in his statement under sectlon 542 Cr.P. C'-

is least satisfactory. Immediately after the

- incident the appellant went into hiding~and

~ remained fugitivé from law for suffidient long

time. The disappearance seems to have been made -

by the,appellanﬁ_with sole object to save himself

“from the clutches of law. It is true that

abscondence at the most can be taken as

corroborative of the charge and not the evidence

S

'of*the charge~aa held by the superlor courts

from time to tlnc because innocent’ persons may

go into hldlng due to fear of unaustlfled

harassment ' and victimization at the hands of

the pollce but 1n the 1nstant case the ‘abscondence
when judged in anpendant facts and circumstances
of the case polnta out the guilt of appellant

and exhibits his’ gullty conscience, Thlsl

circumstance has-been rlghtly treated tilting

ATTESTED
p
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in favour of the prosecution. Aminullah vs.The .
State (PLD 1976 S.0.632).

18. A strong motive is'allegéd against the'

‘appeliant for haviﬁg participdted in the

commission ofhcriﬁé_and taken-liveé of two .
persons. It isvéisclosed that one of the deceased
Ayaz %han emﬁiqyéa in. police department was
removed from séf?ioe and the.éccusga pafgy

was suspected'inﬁtrumental in ‘his removal.The

motive is highlighted in the F.I.R. as well as

in the'statemeﬂ%:of the complainant. Though the

- motive has been denied by the appellant in his

statement under s=ction 242 Cr.p.C. but in the
cross examination no suggestion was made t¢ him

regarding non-existence of motive. Any how,it is

not - denied that mere absence or weakness of motive

would not come,in'the way of prosecution if tﬁer
case is othgrwisé pro&ed'by féliable évideﬁéé.
Mptiye is not,;oﬁsidered a sine qua non-fo:-
proving the qffgﬁce of murder énd mere_aﬁséncg of

motive is no gfound to doubt the truthvof

" prosecution case;f Government of Sindh vs.Sobharo

(1993 SCMR 585), Muhammad Ramzan-ys.The-State

(1992 PID 302(1) and Shadbir Ahmad vs.The State

ATTESTED



'19.' . After heaiing.the arguments -of learned
R - - couﬁsei for the parties wifh'rgferepce to thé
material available én‘the file and the case law
cited at the bar, we are confident that prosecution
\has'succeedéa tolprove its caéevé@ainét thé ~appellant
' énd the solitary stétement of Mst. Saalda compialnant
has been rlghtly belleved by the learned trlal
judge to make ba51s;for convictioh of. the gc;used.
- Thé ﬁinor contré&idéions and omiséions.pointed ouf'
1n the testimony of the complalnant are 1n31gn1f1cant
'gand do not shatter the-prosecutlon case, The gtatement
of the complalnaﬁt also gains strength fr§m the.
medical evidenqe,,reeoveries, motivg-and abscéndence.
§ﬁ th¢ appellant.ubonviqtion can be maintained even

on the basis of solitary statement and close

relationship of the witnhess with the deceaséq by.

i itself is no grdund:toiexcludg the statement out of
- consideration.
20. - In the result and for the foregoing'reasono,

we are of the view thdt no other conclu310n can be : .

T drawn except that the appellant Has beeén rlghtly
. PR -
- : found aullty for the crlme 1n question and thus the
1mpugned judgment dated 20. 5 2000 being unexceptlonable,
? w
#ﬁjzﬁf warrants no 1nterference of thls court.The same’ is,
Aelé %8, 5 1y ~
. malntalned .Appeal stands dismissed, gzﬂ(‘ /
wwkMWAR& g%g/Vbéﬁf A%QW”" f‘k%?/f

_)wf'f'”"’ @z/jj%/f/ /%ng(w»“
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OFFICE OF THE SUB DIVISIONAL EDUCATION OFFICER (M) PRIMARY SWA'BI

No.

- To .

BETTER COPY

The District Education Officer,

(M), Primary Swabi.

Subject: SUSPENSON ALLOWANCE

Memo:

It is requested that one Mr. Sabib Zar, PTC have been involved U/S 302 PPC

Dated 17.12.1999

murder case as per FIR in the Police Station, Kalu Khan.

As enquiry has been conducted against the accused by ASDEO (H) Charbagh
which is enclosed herewith along with the original enquiry copy for taking further

necessary action as desired please.

Endst. N0.2989-90;

Copy to the:-

Sd/- Divisional Education Officer (M), _
- Primary Swabi.

Dated 17.12.1999.

1. ASEO (H) for information please.

- e T
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Annexure-D
Page-38 .




S Tha blstmc‘. Edica t* on vf.;lcel"
. N ‘.eﬂc (Pr;.mary) D\.c.

g ' Through: Pr'oper Ch&mel:'_/ ’ ‘

. . ] .

1 =

a . k)

, Subject: SU3 ENSION ALT.OI&NN F: '

l‘.:\ L ' . ’ .

¥ Sir, ‘ i )

3 , ) .

o) . .

f'; it is Submtteu that I have been 1uvelve@ in - the ‘:'. ‘

»4 article »y2 murcer Case as per F.I.R, in the Dol:.ce station :(cl\,.x 'i::cn

,’;3!' consey ently 1 ay nassm5 .my Qeys in” S\-Ib-jall‘w\‘n—Ol. My . sx.spension :

;‘,; k2= been taken effect from the dite of lodging F.I,R, aated Jo-g- 1996

I en inmmocent for the cuse which is logiged azuinag me, But due to
- CRTrsonil srucges ung Erievinces umy roae hzs teen includeq in the |

:":‘;‘1 Said l“.)..f(. ’ ' - i '
g;' ' - |
L ; -' |
& . ) |
4! T «. a poor teacher anc, ‘have BPREY performed ry auty ;
:\, S o .
i So iar e—*-‘-c*"’t*f a..C nonestiy, I approack your kind honour With the
oF reguast ’
:'} G to ‘Q’lu} a;t‘range for orc.w.L o4 my auso‘.ns.x.on G.L.LOv.q.nce
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i‘.} Ln ) . ) . - ) .~ ..-
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y \[( n.n.D —&r, Pt-l.o-.. .
/E-,“n\""\'d - j di) [ Cen . U.E‘ouo Pdlu bﬂc.;\l' I.:C«'y‘cln‘
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Annexure-F
Page-40
BETTER COPY o
OFFICE OF THE SUB DIVISIONAL EDUCATION OFFICER (M) PRIMARY SWABI
No. _ Dated 17.12.1999
To

* The District Education Officer,
(M), Primary Swabi.
Subject: ~ SUSPENSON ALLOWANCE

Memo:

Reference your N0.5713; dated 18.11.1999.

Mr. Sahib zar, PTC Was involved in the murder case U/S 302/306 vide FIR
No0.692 dated 19.08.1996 Police Station, K. Khan. But he has not been suspended so far
and his pay has been stopped since 7/1996.

Inquiry has been conducted by ASDEO which is enclosed hereW|th along with the
copy of FIR etc.

~ According to the Inquiry Report the accused teacher remained absconder w.e.f
16.08.1996 till 5.10.1999 and at present he is under police custody:

It is requested that the teacher concerned may please be suSpended w.e.from
16.08.1999 and the absconder period be treated without substances allowance.
Sd/- Sub Divisional Education Officer,
(M) Primary, Swabi..
Endst. No.2902; Dated Swabi, the 01.12.1999 -

Copy forwarded for information to the Circle Officer, Charbagh Swabi with
reference to his No.224; dated 27.11.1999 for information please.

Sd/- Sub Divisional Education Officer,
(M) Primary, Swabi.
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BEFORE KHYB]:R PAKITT UNKIIWA SERVICL lRlBUNAI

PESHAWAR. -
3z ﬁ;‘ /"\\
SERVICE APPEAL NO. 1272/2012 /{ s N 5;‘\'%\

_ : 7.7/
‘Date of institution ... 21.11.2012 [
' Date of judgment ... 19.042016 | "'

Sahib Zar, PTC,
. GMPS, Abu Banda, Salim Khan
District Swabi.

(Appceliant)

YERSUS

1. The D.C.QO Swabi.
2. The EDO (H&SE), Swabi,

’i;(Rcémmdcnls)

APPEAL UNDER SECTION-4 QF THE KITYBER _PAK TUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR ADJUSIMINI CAGAINST PST
POST WITH EFFECT FROM 09.06.2010 AND A(xAlNSl N()l l/\[\lN(J
ACTION ON THE APP]"AI OrF A.PPl LLANT WITITIN 90 [)AYS

Mr. Muhammad Asif Yousafzai, Advocate. : .. For appellant.
Mr. Ziaullah, Government Pleader. .. Forrespondents. ¥
Khyber Pakbin..wva
SC!'\ we Trib Lha
_ , Pt.sh;xwar
MR. ABDUL LATIF - . MEMBER (EXECUTIVE)
- MR. PIR BAKIISIT SHAH ' : N - MEMBER (JUDICIAL)
JUDGMENT
- ABDUL LATIF, MEMBER: I.‘Facts giving risc to the ingtant appcal are that the

~appellant joined the Department as PST(P'[‘C on 17.12.1989 and perform his duty il

19.08.1996. As the service record has beer misplaced by the respondents, therefore, the

appellant is unable to annex the. same With the appeal. [Towever, the appellant annex the

d[ﬁdd‘/lt to that effect. That on 19 08 1996 the app(,lldnt was chdru(,d in a case under section

302/34 PPC in FIR No. 962 of Pohcc Stauon Kd]u Khan 5wab1. The appcllem[. was convieted



TeMngey g

. - for li‘fe imprisomﬁeni and ﬁnc of Rs.50000/- by the Session JudgaS\yaf)L ‘The appetiant ﬁ}cd
) appeal in the P(,shawar High Court but the sentenct ‘was maintained by High. Court vxdcb

. judgment dated 20.05.2000 and 21.11:2002. That the appc,lldm during his arrest had also filed
| application for paymem of pay etc during hls suspension which was duly forwarded to EDO by

' the concerned office on 17.12.1999. That after release from jail, the dppblldm filed dpphcahon

for adjustment being not terminated so far till that date. The appcllant was orally asked to wait
till proper order. 'lhat finally the appellant filed appeal on 26.07.2012 as no pOSILive response
was given to dppcllam on’ prcv1our~; appllcatlon The appcllam waited ior smtutow period but no
actioﬁ was taken on the appeal till date and hence the present app;ell with prayer that ()‘n‘
acceptance of this dppCd] the re%pondcms may be dlrcctcd to adjust the app(,lldm as PST w.c.f
09.06.2010 with all back benefits being, %1111 on the strength ol‘l)cpcu tment and has not been
terminated so far. Any other remedy which this Agugust Tribunal deecms it may also be awarded

in favor of appellant..

S o - “. - ‘§ ’
2. Learned counsel for the appellant argued that not adjusting the appellant in-spite of

being on the str;cngth of the respondentediepartmcnt and not taking aifcti_on on the appeal of t]{c
appellant was égéinst the law, rules, norms of justice and lﬁatcrial on record 1110r0[‘()1ic not
tenable. He 'fm‘l‘thqr argued that appelle}n.'t was discrimi_natcd againét because the depamﬁem
adjusted m'cmyAsimilarly placed teachers ;vvho were convicted by th;:c Court but were adjusted
afiter release frém jail. The appellant aIS(; dcserved similar trcatment and in support ciied casce
of two tcac,hurs Mr. Abdul Quddus SV tcacher adjusted vide ordcr dcm,d 21.09.1994 and Mr.

Shams-ur-Rahman PTC vide order datcd 08.09.2004. IIL further contcndcd that appetlant was
still on the slrcnoih of the department as his %crwccs were not t(,rmmcucd and no orders were
ever c'ommuni_éated to him till date, though he had the right to be ad}ustcd agamst the PST post. -
He prayed that on acceptance of this ;appeal the appcllant mayébc adjusted as PST w.e.l

09.06.2010 with all benefits,

% B | '5& " Learned Government Pleader resisted the appeal and argued that the appetlant failed (o
Y . ‘ : R ‘ L -

f.’-,s-': 1. .. . ) .

L X .’ mi'orm the concerned authorities of_the department about;hls mvo’l.vcmcnt tn the murder casc
I": ¥ #_‘3 )

23 b dnd kept his involvement hidden from them in violation of (“onduct Rules 1987, He rematacd
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absent, though hig: pay was stopped and he remained absconder for more than 3 years. He

further argued fhat service book and other documents of the appqnan'i remained untraceable
and the appellant was suspended by the DEO from the datc of lodging of I'IR against him on
18.08.1996 without subsistence allowance as the department was unaware of his arrest and
came to know from his arrest on 06. 12.1999 from his ap‘plication for subsistence allowance. tle
further argued that the appellant remained absent for more than thirtc;crf years and under IFR-18
ceased to be an employee of the department and had no right of adjustment [urthermore he
being convicted peréon who spent imprisonment and d.c.positéd finc Qould not be accepted as

employee in the government service.

4. Arguments of learned counsels for.the partics heard and record perused with their
assistance.
5. From perusal of the record it transpired that the appellant who was working as PST was

charged in a murder case vide FIR No. 692 on 19.08.1996 and was convicted ftor life
imprisonment as well as fine of Rs. 50000/-by the concerned District & SessionJudge and his
appeal was dis:mi‘sse.d by the Peshawar Iigh Court who mainta:incd the said punishment. The
appellant was initiaily suspended by the competent authority who reportedly rem_aiﬁcd uﬁaware
of the arrest of the appellant as he failed to inform the departmental autho;‘iti% ol the incident
for fear of punitive action. No procéedings‘on account of prolonged absence ol the appellant
Were taken by the department so much so that he was convicted for life imprisonment and on
expiry ‘of the imprisonment he was released from jail on ()9.()6.29]0.‘ ‘The case record reveals
that appointed in the year 1989 the appeliant' has active scervice of seven years at his credit and
remained absent for alrr;ost 14 years during which period the department failed to take
appropriate disciplinary proceedings under‘thc law against him and failed 1o pass appropriate

riders. In the absence of any adverse order, the Tribunal is not in a position to pass any orders.

nWe however deem it appropriate to remit the case to the respondents with dircction to pass

J
woiders, on the departmental appeal dated 25.07.2010 and 26.07.2012 needless to mention that
4 — o — B T -

ci*r? the absence of any express orders the appellant still remain on the yoll ol the department and

- FR-18 being not in the field the termination of service of the appellant was not aulomatic as

interpreted by the respondents. The appeal is decided in the above terms. The appellant w'i_ll be
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at liberty to' dppcal to this Tribunal i In case any ddvcrse orders are passed by the respondent-

dcparlmcnl against him. Parties are,

howcvcr left to bear their own costs. Iile be wnszoncd o

the record room. ~ , o N
: 7
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OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) SWABI

Dismissal from Government Service:

Whereas you (Mr Sahib Zar Ex PST GPS, Abo Banda District Swabi)
were charged in a murder case under section 302 /34 PPC in FIR No 692 Police
Station Kalu Khan Swabi on 19/8/19996 in summer vacation. You became
abscondcr and did not mform the department of the fact until you were
drrestcd by police 'on 6/1 O/ 1999 after remairiing absconder for a spell of more
than three years and thus violated Rule No 20 of the civil servants conduct

rules 1987. The absence period shall be treated as un-authorized absence

Whereas your case was reported by the then SDEO(Male) in very belated
stage and enquiries were conducted and you have been suspended from
Government service from the dadte of accusation i, ¢ 19/8/1996 on 10-01-
2000. You appealed to the department for subsistence allowance on the basis
of that suspension which has not been honoured until the court convicted
you for life imprisonment and announced a fine of Rs 100000/-too on
20/5/2000 by the District and session Judge Swabi and the same has not .
been interfered by the Hounrable Peshawar High Courton 21/1 ]_/200.2_

Whereas you failed to keep contact with department and kept the
department unaware of the proceedings in the court and thus the department
could not extend your suspension till the date of conviction. You kept all these
hidden to be escaped from any punitive action as revealed in the decision of

the services tribunal.

Article 194 & 194-A says that “ a Government servant committed (o
prison either for debt or on a criminal charge should be considered as under
suspension from the date of his arrest and until the termination of the
proceedings against him e his suspension is aﬁtomatic from the date of
arrest till termination of proceedings against him”. Enquiry against you

dispensed with under article 194 8194-A.

Wiiereas you failed to submit the session court as well as High_
court’s decisions in time to the department and thus remained absent from

your post for more than 14 years and come under the provision of F.R. 18
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“which says “Fundamental rule 18 is not ultra vires the ci'v:i.I_sJérva_nts act,
1973, it is continued as a statu tory rule on the strength of $.22: Civil servants
act, 1973 and no procedural requirement exists for giving eflect to it. Remedy
under rule 18 lies in approaching the designated authority and not

challenging the legal effect of the rule itself. PLD 1990 SC 666.

Whereas the charges leveled against you under section 302/34 in the FIR No
620 dated 19/8/1996 have been proved and you have been convicted for life
imprisonment for two counts and also fined Rs 50000/ as compensation to

be paid to the legal heirs of each deceased.

Whereas your appeal for adjustment has been remitted to this department for
passing an appropriate action, on your appeals submitted to this department
on 25/7/2010 and 26/7 /2012, so the competent authority has been pleased
to impose the .major penalty of dismissal from Government service from the_
date of your conviction that is 20/5/2000 under rule 5 (b) (I & ii) of Khyber
Pakhtun Khwa Efficiency and Disciplinary Rules 2011, Necessary entry to this

effect should be made in his service book.

However, the subsistence allowance for the period from the date of his
custody that is-5/10/99 to 19/5/2000(5 months and 14 days) will not be
paid underF.R.54 which says that “ the Government with concurrence of the
Auditor General have decided that F.R. 54 applies to departmental
punishments and not to cases of punishment by a court of law for an alleged

offence which has nothing to do with his official duties.

District [ >ation Officer
ale) Swabi

Endst No.‘S-_Z‘“\_27°"S:f/“Sahib Zar/PST/Court Case/Dated Swabi the ’ 8.0£/2016

Copy to the farwarded:
SDEO {Male) Swabi.
DAQO Swabi

EMIS Cell Local Office
4. Official concerned

PN~

Lducation Officer
(Male) Swabi
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'VAKALAT'NAMA-

R | | NO. - /20 |
| IN THE. COURT OF_ gﬁM ce 'ﬁn ﬁﬂmmﬂ /WLWV
, T : ga}/u/b an ' , : - (Appellant)
- o ' ; : \ (Petitioner)
- ~ : - - (Plaintiff)
| o - VERSUS - D o
o ~ 9 al/\/L(AJL' PA Mf : 3 A(vRespondent)

|
! o  (Defendant)
| I/We KAA; 244/ / WM,M )

- Do hereby appomt and constltute MAs:f Yausafzal, Advocate, Peshawar,
~ to appear, plead, act, compromise, withdraw or refer to arbitration for me/us
b " as my/our Counsel/Advocate in the above noted matter, without any liability
- -for his default and with the authority to engage/appomt any other Advocate/
: Counsel on my/our costs. . =

4

I/we authorlze the said Advocate to deposit, withdraw and receive on my/our .
‘behalf all sums and amounts payabie or deposited on my/our account in the |
above noted matter. The Advocate/Counsel is also at liberty to leave my/our ) ’\

- case at any stage of the proceedings, if his any fee left unpaid or is : |
- outstandlng agalnst me/us.” . : -

Dated ___ - J0 - i ﬁw’ R
I . ~ (CLIENT). - o -
|
|

ACCEPTED -

//WM A K//A/v

M. A.SI.FYOU‘SAF'ZAIn T /V/M#M

Advocate High Court ‘ ' - . ‘%j'/ :
Peshawar S _(y/;'p /VOMA/V o .

| SVEP No Al -
OFFICE: S R .5%%(/

- Room No.1, Upper Floor, = .
Islamia Club Building,
* Khyber Bazar.Peshawar.
Ph.091-2211391-
-0333-9103240
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1L Secretary E&SE Khyber Pakhtunkhwa Peshawar
‘2. Director, E&SE Khyber Pakhtunkhwa, Peshawar.
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BEFORE THE KHYBER PAKHTUNRHWA SERVICE TRIB UNAL

* PESHAWAR.
Serv1ce Appeal No. 685/2016
1.’ ~ Sahib Zar ........ .. N Appeﬂant
o VERSUS ‘
1. Secretary E&SE Khyber Pakhtunkhwa Peshawar
2. Director, E&SE Khyber Pakhtunkhwa, Peshawar.
3. District Education (E&SE) Male Swabi

oooolouovOo0oo0ll0000-0‘0.0-o-oococooooobootqo.?tq ooooo cevosecesacoseonos Respo]ldents

- 'PARAWISE COMMENTS ONBEHALF OF RESP@NDENTS 01 TO O3

W=

Respe,ctfuiky Sheweth,

PREMMINARY OBJECTIONS.

- That the instant Appeal is badly time barred. S
~ That the Appellant has filed the instant Appeal just to p:essurlze the :
g 'respondents
That the Appeal is bad for misjoinder and non jomder of necessary party.

4.
5. That the Appellant has not come to the Tribunal with clean hands.
6

. - That the Appellant concealed the material facts from Honourable Tribunal.
7. That the Appellant is, estopped by his own conduct.

- 8. That, the Appeal is not maintainable in the present form and alsointhe

, present circumstances of the issue.
9. = That the instant Appeal is against the prevailing law and rules.

10.  That the appeal is prima facie not sustainable and it is liable to be rejected

ON FACTS.

1. That the Para relates to the previous Service record of the appellant.

2. Admitted. As per rule-20 of the Khyber Pakhtunkhwa Government servants

-~ {Conduct) rules,1987," If a Government Servant is involved in as an accused in
criminal case, he shall bring the fact of such involvement or conviction, as the
case may be, to the notice of the head of the office or department immediately

o, if he is arrested and released on bail, soon after such relf-ase The appellant .

failed to do so.

3. Incorrect, and denied, the appeilant did not inform the depaﬁmcnt; abouthis

case, he remained absconder for about three (03) years and when he was
arrested by police, he filed application for pay/suspension allowance. his
application had not been honoured by the then authority under F.R.54, which

says that subsistence allowance will be paid onlv in departmental cases and not

in murder case.

4, 'Denied, irfelevant, the causes of delay have already been,submitted in deta.il;
however it is once again clarified that SDEO(M) and ASDEO of that time

asked for the submission of Court decision on the direction of DEG Male/EDO

to proceed into the matter but the appellant did not cooperate and made the

false excuse that he has not been terminated in time and he was still on the roll

of the department.

That the Appellant has no locus standi or cause of action to file the instant Appeal

m‘i, S
.. -
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Incorrect and denied, the appellant submitted an appeal to the August Service
Tribunal for adjustment which was unique in its nature, because the appellant
has been declared convicted by the Session Court and the same has been
maintained by the Honourable Court and even then the person is askmg for
reinstatement/adjustment which is astonishing and unlawful.

The appellant admits the fact in the para that the August Service Tribunal has
not accepted the appeal but remitted it to the respondents for passing
appropriate order. The respondent No.3 passed the order as the PST post is a
District Cadre and relates to District. The appeal was remitted to the
department on 19.04.2016 and after complete scrutiny of the record and nature
of offence and in the light of the existing rules and laws an appropriate order
has been passed which is the perfect disposal of the instant case. Although the
order is late but the present setup as and when received the case, took stern,
due and appropriate action under the existing E&D rules, 2011 within the
prescribed limit of time.

The instant case has a social aspect too with all others. The appellant a teacher-
and was suppose to teach morals, good thinking, positive approaches to the.
coming generations but he did not take into account his social position, his
status g:ven to him by the Education Department but assassinated innocent
person in the bright day light and bore the punishment and paid fine, all these
prove that he has intended to do such a criminal act, so after such an act, has
he the right to train the little kids and teach them humanity? it is further added
that the advertisement appear in the Daily News Papers clearly state that any
person,who has been sentenced by any Court of Law is not eligible to apply.

Incorrect and denied, the case has been remitted to the right forum for taking
appropriate action. The respondent No.3 is the competent authority for the PST
post. The appellant should go to the respondent No.2 who is the appellate
authority, but the appellant by passed him and directly came to the Court again.

That the appellant has no cause of action to file the instant appeal and appeal in
hand is liable to be dismissed on the following grounds.

GROUNDS.

A.

Incorrect and denied, the impugned order has the reference of E&D rules. 2011
under which the action has been taken, so how it can be called against the law,
facts and norms of justice.

Incorrect and denied, The appellant has not violated any law, article of the
constitution, the Court has demanded for an appropriate action/order, the
department has obeyed the direction of Court and removed a criminal-from the
department.

- Incorrect and denied, the appellant has not been discriminated from any angle.

The reinstatement orders appended with the appeal do not clarify the charges
against the teacher/sections have not been mentioned. It is further added that
most of accused have been convicted and then released honourably on the basis
of compromise or withdrawal of allegations. The appellant has done a cruel act
and has been sentenced rightly by High Court and department.

- Incorrect and denied, the order dated 18.05.2016 is passed by lawful authority

because the August Tribunal remitted the case for passing an appropriate order
for which the respondent No.3 DEO(M) Swabi is the competent authority and
in the Court direction there is not a single word exist of the appellate authority.

Ve
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o and belief that nothing has been concealed from this Honolurable Court.

E. Incorrect and den_ied, the impugned order is according to law. .
F.. | Incorrect and denied, the August Service Tribunal has directed for passiﬁg an.
‘appropriate order and respondent No.3 being a competent authority has pas ed
- an order

G. Incorrect and denied, replied and commented in para- E but it is once again

clarified that it was not a departmental case it is was a double murder case.

" H.  The department has frequently asked for his service book and other relevant

record but due to non cooperation of the appellant and death of the ASDEQ,

the transfer the SDEO and abolishment of previous local Government act 2012,
causes the delay, however the order has now been passed and it is according to
the faw,

L l | - Incon ect and demed kzllmg of father and son at a time is very harsh actlon

- favour of the respondents

than the punishment. Using the words "without any fault" is ridiculous. He has™
served for about seven {0 /) years and not ten (10) year or more. - -

J. The appellant has nothing to produce in his favour. So it is prayed that the
~ appeal may be dismissed and he must be left a precedent for others. accepting
such appeal will open a way for all criminals and thus the whole system would
. be spoiled. Moreover the respondents seek leave to raise additional grounds at 4
the time of arguments

In wake of the above submissions, it is requested that this Honourable
Tribunal may graciously be pleased to dismiss the instant appeal with cost 1n4

Diréctor E& SE,
Khyber-?akhtunkhwa Peshawar

Dm Education Offger
e Elementary &Seoondary Education
Khyber Pakhiunkhwa Pashawar

248 /¢

Secretarv Elemer Sec¢ndary Education
Departmient Govt:of KPK

AFFIDAVIT

I do hereby solemnly affirm declare that the contents of the comments

submitted by respbndents is true and correct to the best of my kimwiedge e

DISTRIEFEDUCATION OFFICER

Diﬂ&h(‘hgucp'g) WI

(Male)> .




OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) SWABI

Dlsmlssai from Government Service:

Wheu,as you (Mr Sahib Zar EZ\ PS'E GPS, Abo Banda District Swabi)
were charged in a murder case under section 302/34 PPCin FIR No 692 Police
Station Kalu Khan Swabi on 19/8/19996 in summcr vacation. You became
absconder and did not inform the department of the fact until you were
arrested by police on 6/10/ 1999 after remaining absconder for a spell of more
‘than three vears and thus violated Rule No 20 of the civil servants conduct

rules 1987. The absence period shall be treated as un-authorized absence:

Whereas vour case was reported by the then SDEO(Male) in very be]awd
stage and anu;ru,s. were conducted and you have been suspended [mm

Government service from -the date of accusation i, ¢ 19/8/1996 on 10-01-

- 2000. You appealed Lo the dt,pax tment for subsistence allowance on the basis

of that susp(’nsum which has not been honoured unhl the court convicted

cyou for life imprisonmem and announeed a fine ol Rs }0()00(}/400 on -

20/5/2000 by the. District and session ‘Judg,o Swabi and the samc has not

been interfered by the E-loum*abic Peshawar High Qourt on 21/11/72002.

Whereas vou failed to keep contact with department and kept the

department unaware of the proceedings in the courtand thus the department

could not extend vour suspension till the date of conviction, You kept all these

hidden to be escaped from any punitive action as revealed in the decision of

" the services tribunal.

‘Article 194 & 194-A says that ¢ a Government servant committed 10
. prison either for debt or on a criminal charge should be considered as under

suspension from the date ol his arrest zmd until the termination of the

proceedings against him ie his suspension is automadc {rom the date of

arrest till termination of proceedings against him”. Enquiry agamnst you
dispensed with under article 194 &194-A.
\A hercas you failed to submit the  session court as well as Hi Th

court’s decisions in time to &h(‘ depariment ancl thus remained absent Irom:

vour post for more than 14 years and come under the provision of LR, 18
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which says “Fundamental rule 18 is not ultra vires the civil servants act,

1973, itis continued as a statutory rule on the strength of 8.22; Civil servants
act, 1973 and no procedural requirement exists Tor giving effect 1o it. Remedy
under rule 18 lies in approaching the designated authority  and not

challenging the legal effect of the rule itself. PLD 1990 SC 666.

z ' Whereas the charges leveled against yvou under.section 302734 in the FIR No
i 620 dated 19/8/1996 have been proved and you have been convicted for Tife
! Cimprisonment for two counts and also fined Rs 50000/ as compensation to

i o ’ be paid to the legal heirs of each deceased.

- Whereas your appeal for adjustment has been remitted to this clc;ﬁammem for,
passing an appropriale action, on your appeals submitted to this department
on 25/7/2010 and 26/7/2012, so the competent authority has been pl -,‘.‘aseh_d “
to impo:sc the major penalty of dismissal from Government service from the
date-of your conviction that is 20/5/2000 under rule 5 (b} (I & i) of Khyber
Pakhtun Khwa Efficiency and Disciplinafy Rules 2011, Necessary entry 1o t_,i"sris

~effect should be madc in his service book.

However, the subsistence allowance for the period from the date of his
custody that is 3/ ii’);’gg to 19/5/2000(3 months and 14 days) will not be
- paid ux'-u.lc:l'f‘".f\’.sfi which says that © the Government with it()l’l(:i.}t":'(:t'u;(: of the -
Auditor General have dccided that F.R. 54 appliégs 1o departmental
punishments and not to cases of punishment by a court of law for an éllegczd-

offence which has nothing Lo do with his official duties.

{Z)_istric.L aCation Officer
{Male) Swabi

=

Copy to the farwarded:
SDEO {Male} Swabi.
DAO Swabi

EMIS Cell Local Office
Offlicial concerned

e,
P W -

Compy Autharily
DisteeT iducation Officer

(Male} Swabi

e
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Service Appeal No. 685/2016

Sahib Zar VS Education Deptt:

.............

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-10)

FACTS:

All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise
any objection due to their own conduct.

Admitted correct by the respondents as the service record is
present with the respondent department. '

First portion of para 2 is admitted correct hencé no

comments while the rest of para is incorrect as during his
arrest the appellant filed application for payment of pay etc

during his suspension which was duly forwarded to EDO by-

the concerned office on 17.12.1999.
Incorrect. While para 3 of the appeal is correct.

Incorrect. While para 4 of the appeal is correct. |

Incorrect. The case of the appellant was not forwarded to

the appellate authority and directly passed the dismissal
order of the appellant.

Incorrect. The appellant has good cause of action and is
liable to be accepted on the following grounds.

I T I W 1 N L L T



A)

B)
C)
D)

E)

F)

G)

H)

D)
J)

GROUNDS:

Incorrect. The impugned order is not in accordance with

law, facts, norms of justice and material on record
therefore not tenable and liable to set aside.

Incorrect. While para B of the appeal is correct.

Incorrect. While para C of the appeal is correct.

-Incorrect. While para D of the appeal is correct.

Incorrect. The appellant impugned order is not according

to law as the department did not fulfilled the codal
formalities before passing the impugned order which is
mandatory under law and rules.

Incorrect. While para F of the appeal is correct.

Not replied according to para G of the appeal. Moreover
para G of the appeal Is correct.

Incorrect. The appellant should not be penalized for the
fault of others as the appellant timely informed to the
concerned EDO about the issue.

Incorrect. While para I of the appeal is correct.

Incorrect. The appellant has produces grounds in -his
favour and has also legal right to advance others grounds
and proofs at the time of hearing.

It is, therefore, most humbly prayed that the appeal
of appellant may kindly be accepted as prayed for.

APPELLANT
Through: ) '
( M. ASIF YOUSAFZAI )
ADVOCATE SUPREME COURT,
& .

( TAIMUR ALT KHAN )
ADVOCATE HIGH COURT.
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f.%%wAFFIDAVIT

s It is affirmed and declared that the contents of rejoinder are
true and correct to the best of my knowledge and belief.

e

DEPONENT




