-S.No.

Court of

Form-A

FORM O ORDER SHEET

Date of order
Praoceedings

2

05.01.2024

Restoration Appti.cation No. 42/2024

Ord_eAr or‘_oth_'er procéedir.llgs with sAig-nét‘ut:e d-f‘j-udg-é- ‘

The application for restoration of Service Appeal

| no. 1540/2019 submitted today by Mr. Mubarak Zeb

Advocate. It is fixed for hearing before Division Bench
at Peshawar on .Original file be
requisitioned. Parcha Peshi is giVen_ to the counsel for

the applicant.

e order of Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
I PESHAWAR . |

. QAN b aesy

In the matter of

Appeal NoAo/2019.

Sine die adjourned on 26.05.2023

[RFAN Litia)f

(Appellant)
| |  VERSUS
The Govt. of Khyber Pakhtunkhwa through Chief Secretary Civil
‘Secretariat, Peshawar and others. - (Respondents)
; INDEX
[ s# »
‘ Descnptllon of Documents Annexure | Page#
1. | Application for restoration 3 (-
2. | affidavit : | . 7
3. | Other relevant documents A 3 -]
Appellant

Through

Advogate High Court
Office FR , 344 Forth  Floor Bilour
Plaza Peshawar Cantt. =~
Cell: 0334-4274247
Email:mubarakzeb13@gmail.com

\
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

- PESHAWAR
o matt 0 AND H2 900), “ssisie
In the matter of - 4 | 40392 |
Dinary No.:
Appeal No 15 Zto /2019.
Sine die adjourned on 26.05. 2023 Datea LS. |- Dol &%

7 }Z’%W (L1 AL , Govt Prlmary School, Charsadda.
et Appellant

VERSUS

1. Gowt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
- Secretariat, Peshawar.

2. Govt. of Khyber Pakhtunkhwa through Secretary Finance, Civil
Secretariat, Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Secretary Educatlon (E&S)

Civil Secretarxat Peshawar

; e ...,Respondents

Application for restoration of titled service appeal which was -
adjourned sine die on 26.05.2023.

» 'Respectﬁll_ly Submitted:

That the above noted Service appeal for two advance increments was.
pending before this Honorable Tribunal and was adjourned sine die on
26.05.2023 due to pendency of the writ petition 3081-P/2012 titled Anyat

- Ullah and others vs Govt. of Khyber Pakhtunkhwa through Chief
Secretary Civil Secretariat, Peshawar and others which was decided on

- 14.06.2023 by allowing the writ petition.(Copy attached)

" It is, therefore, prayed thit on acceptance of this application,; the

instant service Appeal may please be restored and be decided on merit.

Applicant
Through

Zeb
o ‘ . Advocate Peshawar

\



BEFORE TI-I-E KI-IYBER PAKHTUNKHWA SERVICE TRIBUNAL,
- PESHAWAR

~ In the matter of
Appeal No 5%5/2019.
Sine die adJourned on 26.05. 2023

/ /2// A/\/ é/ LL /H- | (Appell_antj

' VERSUS ,
The Govt. of Khyber Pakhtunkhwa through Chief Secretary Civil
Secretariat, Peshawar and others.  (Respondents)

AFFIDAVIT

L Charsadda, do hereby solemnly afﬁrm and
declare that the contents of the above application are true and correct to the
best of my knowledge and belief and that nothing has been kept back or
concealed from this Honourable Tribunal

Adyoca PeshawaanghCo

. 1277,3

‘\:\ L
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)I'D’ED TODAY

| 2.Farooq Jan PET GMS Lagharaj Bajawar agency.

© 27 Muhammad Igbal DM GMS Ghag; Kot Distt Sawap;. -

"34.Saiturhman PST'GPS Jehangari Digif Karak.

)en iit;/-‘?"a;:is(rc‘
22 0CT, 2012

-J.Anyat -Ullah Khan PET-.GMS Palosa Kemanyij Di.s.tt Karak, .

~3.Aftab Rahman AT GHS Bahader Khe] Distt Karak:
4.Nisar Khan DM ‘GHS Laghari Bajawr Agency.
3.Rahim Khan PTC GPS Kalorri NO.1 District Karak. .

6.Rahman Ullgh DM GHS Rahmat Ullah Koroyna Shabqdar Charsada.
7.Taib Urhman pST GPS Pir Khan Baran Dem F.RBarg’nu. ‘
8.Satder Ali PET Givig Kamali Banada Digyt Karak."-
9:Farhad Hussaii, PET GHS Latember Distt Kayak.
10.Aliq Urhman A.T gHg Latember Distt Karyk, ‘
11.Muhammad Kamal DM GCwmH Coukara Distt Karak.
12.Nacem Ullah AT GCMH Choukara Djstt Karak.-
13.Noor Muhammad PET GHS 'Noushera
-L4.Afik har Alj: PET GHS Noushéra .
I'S.Murad Alj PET GHS Noushera, .
—16.Rashid Ullah PET GHS ‘Noushera, " ~ .
17.Gul Faraz PET Gpg Latember Distt Karak:
18 Fazal Raouf C.T GHg Bankand Kohistan,

25.Saeed Urhman AT Gas Dandoqa Disit Sawab;.
26.Gohar Rahman Dy GMS Nik Nam Distt Sawab;,
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1% ' JUDGMENTSHEET |
B L PESHAWAR HIGH COURT, PESHAWAR |
R JUDICIAL DEPARTMENT ‘

W P. No 3081-P/2012 WIth CM No 1672-P/2022
Anayat Ullah Khar and others .-
" Vs '

Government of Khyber PaKhtunkhwa through Chief -
: Secretary, Pesliawar and others '

Date of hearing . 14.06.2023

‘}{étitioner(sj by: .° Mis. Noor Muhammad Khattak and L. .

Nawab Ali Noor, Advotates.

Respondent(s) by; . Mr. . Amir Javed, Advocate General
- - o Khyber Pakhtunkhwa and Barnster
LT e Muhammad Yaseen Raza Khan, Addl:-
' o - . Advocate General a/w Mr. Fazl-e-Khaliq, .

Litigation Officer, DEO. (M&F), Swabi. :

****** .

JUDGMEN T

******

.'. IJAL ANWAR, J.‘~Tf1rough'thi$ sing]e judgm'cni, we intend o Co ’%

10 dec1de the mstant writ petmon and “Writ Petitions, listed -

below, since in all these cases, sumlar questxons of law and o

facts are mvolved The connected wnt petitions are:-

i W P No. 913-P0014 titled, Muhammad . - c ot
Iqbal - and athers Vs. Government of ’
Khyber Pakhtunkhwa through Secretary
to' ‘Government, Finance Departmem, A

_*" " Peshawar and others.

il W.P. Nol4l18-PR2014 -titled, ” Molvi £

: Muhammad and others Vs. Government 3

of * Khyber .. Pakhtunkhwa through e

Secretary  Elementary & Secondury B

. " Education Departmem, Peshawar and goe
o " others A
£, .. iil. W.P. No.2053-P/2014 titled, Saced Ullah 7
. ~and others Vs. Government of Khyber i;é’
Pakhtunkliwa  through  -Secretary T

... S&GAD, Peshawar and others Fod

" v, W.P. No.1182-P/2018 titled, Muhamiitad

- Rehman and others Vs. Government of ~
' Khyber Pakhturikhwa through . Chief
- Secretary, Peshawar and others
V. W.P. No.2326-P/2019 titled, Muhammad
Anwar Vs, -Government of Khyber




' desired writ asked for by the petitioners.

Pakhtunkhwa through Secretary
Education, Peshawar and others

Vi.. W.P. No.l 680-P/2021 titled, Ghandal
Klum Vs. District Education Off icer
(Ma!e), Peshawar and others

2. , In the instant writ petrtron the petltloners have-

_prayed for the followmg relief:-

i, tlrerefore, Immbly prayed that on acceptance
of this ‘writ petition, this Hon’ble Court may be -

. pleased to declare the act as’ against the basic
norms of law & rules repugnant 10 constllutwn, law
and practice/policy as such no legal effect liable ti
mauled set-aside”, -

3. ~In all these petrtlons the petitioners have
mainly questloned ‘the vires of the Khyber Pakhtunkhwa

Cessatlon of Payrnent of Arrears on Advance Increments on

i

Higher Educatnonal Quallﬁcatton Act 2012 (heremafter to be X

referred as “the Act”).

4. Comments were called from the respondents '

who fum:shed the same, wherem they opposed the i 1ssuance of .

-

5. - - Arguments heard and reéord perused.

6. Perusal of the fecord traIiSpires- that the
petitiooers -have-' .que.stioned. the .vired of. “the Act” on 'the'
ground that promulgauon of “the Act" ‘had defeated the )
Judgments of the supenor Courts. He further contended that |

vested rights of the pentloners have accrued in the matter and

placed rehan(,e on the Judgments reported as “FECTO Belarus

Tractor Ltd Vs, Government of Palustan through anane '

Economic _Affairs _.and _others (PLD 2005 SC_605), 2013

~

v e Lol o S s




'y

]

SCMR 1749 2013 SCMR 1752 (Contempt of Co,u

B . _they farled to clarm the same for long ten years as such “thef_ Lo

e m et .

- 'Rarlwa S Rawal.'mdl and others Vs S ed Irshad .All Abtd )

petltroners to the grant of advance mcrements were secured

Procceemgs case) and AIR 1975 SC 2199” e " . _:

T _A .. .On the other hand, the learned Advocate'
VGeneral Khyber Pakhtunkhwa has referred to.a recent

, Judgment of the Hon'ble Supreme Court of Paklstan passed in - |

the case tltled “'I,‘he Dwrsronal Supermtendent, Palustan

(2_021 PLC (CS) 277)” and contended: that ‘the, it of 2

mcrements on hlgher educatronal quahﬁcatron has snnce been .

drscontmued through Notrﬁcatron dated. 13 09. 2001 as such it. -
rs a past and closed transactron and that necessary tnme was .

. , granted 0 the employees who have any clarm albett when

CACt” in quesuon was promulgated ‘He has also produced a

letter dated 29 04.2010 rssued by the Addmonal Secretary"-, L

(Regulatton) Govemment of Khyber Pakhtunkhwa Fmance ‘ .
Department (Regulatlon ng) whereby, clanﬁcatlon was .
gnven about the advance mcrements on hrgher educatlonal

qualrﬁcatron and accordmg to whtch a penod of srxty days ._ '

was provnded for the remalnmg clauns and argued that even :
then pet:ttoners have failéd to clatm the advance mcrements at_‘ ,'
‘the relevant time.

8 Durmg the course of hearmg, leamed counsel‘

' for the: petmoners has produced letters/apphcatrons whrch‘ ‘

were duly placed on ﬁle and contended that the rrghts of the

E— ST ; mmwl e



v e e

© 19.07.2007”.

. and guaranteed by a Government’s cu'culal letter dated
1 08 1991 and that the case of the petxtioners was matured at .

© the relevant time before the cut-of-dnte ie. 13.09.2001 when

~

the grant of such increments was diseontinued. ‘He also
referred to a judgment of the Hon'ble Supreme Court of -

" Pakistan passeel in “CPLAs No.525 and 526/2007 decided on -
‘ - e

1

9. At this stage, the learned Advocate General,

. Khyber Pakhtunkhwa, representing the respondents, contended
that the oivil servants, who were holding higher educational *
qualiﬁcation prior to discontinuation of advance increments in -

) the year, 2001, aré entitled for the beneﬁt ﬂowmg - from -

circular letter dated ll 08 1991 however, those who have

]

1mproved their qualification after the notification’ dated

-13.09.2001, under no circumstances, can’ claim the - same

benefit and that the bar created through “the Act” would be.”

»

equally-applicable.

10. In view of the above, we, without ‘commenting

upon the vires of “the Act” and in view of the statement of the

leamed Advocate General Khyber Pakhtunkhwa dlSpOSe of

this and the connected writ petitions and direct the respondents a

to consnder the case of the petmoners in the hght of cxrcular
letter dated 11 08 1991 and in case, they fuiﬁll the condition
mentloned therein for the grant of advance mcrements prior to
the cut-of-date, they be allowed such-benefit. It is, however,

clarified that only the case of thé present petitioners shall be

N

’.' ot o High Coae
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- Suvnee /\ppcal No I S B /2019 . : Coae | 4‘%»‘«/4/%«[/“2@/7
| h lan -Ullah, SST Govt ngh Secondary School, Tamab L
Ch‘alsadda L | e G .....Appellant

VERSﬁsﬁ

_ S Govt of Khyber Pakhtunkhwa through Chlef %cretary, ClVll
! . o %cwtanat Peshawar. = .
o 2. - Govt: of Khyber. Pakhtunkhwa through Secretarv Fi mance C1v1l
Svmetaual Peshawar :
~Govt. of- Khyber Pakhtunkhwa through Secretary Educatlon
(I &S) Civil Secretanat Peshawar

CoLd

.. ...ReSpmxden,ts .

_A'p.pealA ‘under  Section 4 ~of the Khyber
Pakhtunkhwa . Service Tribunal =~ Act, 1974,
against the non 6rantmg of two annual i increments
in terms of notnf’ cation issued by the Provincial
Govt dated - 11.08: 1991, ‘against  which . his
l)cpartmental Appeal dated L07 2019 has also

_ '. ‘_ " been not been responded after the exprry of
LS "’X“ S bt‘ltutol‘y period of 90 dayS :
Q’*’",_..,.v,ﬂu / .

\ Rk
“\\“\ lg l’m\w {—IN—AI’P}LAI

On acceptance “of this . appeal the appe}lant is
entitled to thie ad - nce increments on account of
higher education _ light of the Judgmcnt of the
Honjable Peshaw ‘High Court in terms  of
notification issueu ny: the. Provincial Govt: dqted
111.08.1991,. where by the advance increments on
account of. hlghcr educ ation was allowed similarly
" the appcellant are dlscnmmated in. the matter
whcreby the advance increments on account of
hxgher education has heen allowed to the colleagucs
/ smularly placed employees through order of the
- court, thus the appell.mt are also entltled to. the -




B )

. '21.03.-20@} L Junior to ‘counsel ,'for_the appellant' present..-'

P AF‘aTZ‘al-‘Shah .'Mohn’land’,-Additlo_nal Advocate General for VS )
<

‘the réspondents present.

Forrner made a request for adjournment as semor counsel
o "~for the appellant is busy before Hon ble Peshawar Hrgh Court

Peshawar Adjoumed To come- up for arguments on

L 0

26 05.2023 ?efore D. B Parcha Peshl g1ven to the partles

i
i

; .
| .‘

e . (Muhanﬁad Akbar Khan) -
-+ Member(® -

AServ1ce Appeal No 1540/2019
26" ‘May, 2023 .. 1. Leamed counsel for appellant and Mr Muhammad Jan, D1st11ct SR
| L Attorney for respondents present.. - B
2 | At the very. outset. learned Dlstrlct Attorney pomted out that the
R Hmatter in- issue in- this appeal was subject matter before the Hon ble._ -
k Peshawar Hrgh Court ina wrrt petltlon and the Hon’ble Peshawar l—lrglr~ |
: .j--Court had earher 1ssued that writ. The Judgment of the Hon ble
| Peshawar I—hgh Court was challenged in the august Supreme Court of
::Palxlstan and ‘the august Supreme Court of Pakrstan set asxde the o
Judgment of Peshawar ngh Court and rerrutted the rnatter ‘to the
Hon ble PeshaWar ngh Court whlch IS admlttedly Stlll pendmg
Y .. Learned counsel for appellant and learned D1str1ct Attor-ney ar,e
unanlmously requestmg that let this matter be ad_]ourned sine dre tlll the -
| :dec151on of the similar matter by the Hon’ble Peshawar I—hgh Court

- Adjourned sme d1e on the request of both the part1es Any of them may




g "‘;“Mulazem Shah *

s however get it restored after decrsiOn of the mattel pendmg in-

' Hon ble Peshawar Hngh Coun Consngn
- 3 ] Pronounced in open Court at Peshawar under our kands and

.,

. 'seal of tlze T rlbumzl on tlus 26’ - day of May, 2023

(Kallm Arshad Khan)
' Chalrman

~. ‘Date of Presentauon of Anphc*‘hen -_}J___L" ‘.
':N"’“"“"fw"’“f‘%ﬁj ST e T S
| ‘CopymgFee._.__/f/,- ‘ - | . S
. Urgent | L
o "@ //o./... T

. Date of Compleotion of Gy 31 L '
'ﬁateofDeﬁvexyef'tk‘; -y, //D’B R
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