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Restoratign Application No. 33/2024

Order or other proceedings with signature of judge
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The application for restoration of Service Appe‘all
no‘. 1539/2019 submitted today, by Mr. I\/Iuba'rakJZet.)
Advocate. It is fixed fqr hearing before Division Bench
at Peshawar i?n__m_ - .Original file be
requisitioned. 'Parcha Peshi is given to the counsel for

the applicant.

‘By the order of Chairman
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' 'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

. o "Biary No. '
- Appeal No#7%/2019. o v N :M‘Z
~,‘-:Sme die adjourned on 26.05.2023 3 Dategd S~ 6/ ,MH

2. Gowt. of Khyber Pakhtunkhwa through Secretary Finance, Civil

- 3 - Govt. gf Khyber Pakhtunkhwa through Secretary Education (E&S),

R Appllcatlon for restoration of titled service appeal which was

*'Respectfully Submitted:

:j . -~ 26.05.2023 due to pendency éf thei writ petition 3081-P/2012 titled Anyat
o Ullah and others vs Gpvt. of Khyber Pakhtunkhwa through Chief

l 1

,

PESHAWAR

R AnNo3 /, é\o&Z/ e Pt

In the matter of

‘ g@ /{m ‘& @L/ | Govt Prlmary School Charsadda.

.......... «......Appellant
VERSUS

I. . Govt. of Khyber Phkhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

' Secretaﬁat, Peshawar.

- Civil Secretariat, Peshawar
....Respondents

adjourned sine die on 26. 05 2023.
T

t
[

That the above noted Service appeal for two advance increments was
. pending before this Hon rable Trlbunal and was adjourned sine die on

i Secretary Civil Secretartht Peshawar and others which was de01ded on
©14.06.2023 by, allowmg the writ petltlon (Copy attached) '

1t is, therefore, prayed that on acceptance of this application, the
 .instant service Appeal may please be restored and be decided on merit,

Applicant
Through

e

Adydcate Peshawar




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
| P_ES_HAM

In the matter of
Appeal No  /2019. .
Sine die adjourned on 26.05.2023

SK’M Q/éog ‘  (Appellant)

VERSUS

The Govt. of Khyber Pakhtunkhwa through Chief Secretary C1v11
Secretaridt, Peshawar and others. (Respondents)

-

s AFFIDAVIT ~
w” b '?ZV{ Charsadda, do hereby solemnly affirm and

declare that the contents of the above application are true and correct to the

best of my knowledge and belief and that nothing has been kept back or
concealed from this Honourable Tribunal

.
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BEFORE THE ESHAWAR HIGH COURT PESHAWAR
3051 — s : - ~ _ :
WP NO 2012 S
- LAnyat Ullah Khan PET GMS Palosa Kemanrri Distt Karak. -
2.Farooq Jan ‘PET GMS Lagharai Bajawar agency., e
3.Aftab Rahman AT GHS Bahader Khel Distt Karak.
“4.Nisar Khan DM GHS Laghari Bajawr Agency.
>.Rahim Khan PTC GPS Kalorri MO | District Karak, |
- 6.Rahman Ullah DM GHS Rahmat Ullah Korouna Shabgdar Charsada.
_ 7.Taib Uthman PST GPS Pir Khan Baran Den F.R Bannu,
8.Safder Ali PET GMS Kamali Banada Distt Karak.
9.Farhad Hussain' PET GHS Latember Distt Karak.
10.Aliq Urhman A.T. GHS . Latember Disit Karak. ©
- 11.Muhammad Kamal DM GCMH Coukara Distt Karak.
* 12.Nacem Ullah AT GCMH Choukara Distt Karak.
-~ 13.Noor Muhammad PET GHS Noushera .
/;)%4 - - M4.ARikhar Ali PET  GHS Noushera | N
Y~ 15.Muiad Ali PET GHS Noushera.
“ 3/ __16.Rashid Ullah PET GHS Noushera,
32777 17.6ul Faraz PET GHS Latember Distt Karak.
'18.Fazal Raouf C.T GHS Bankand Kohistan, :
- 19.Muhammad Nazeer PST. GMPS Dhaki Bagnoter Abbottabad
20.Aurang Zeb PST GPS Dabb Sangani Distt Karak. .
Z1.Jales Najmi- PST ‘GPS Shuwal Algada Distt Karak.
22.Rooh Ullah Amin DM GHS Taraki Distt Sawabi.
23.Shoukat Ali DM GMS Dandoqa Distt Sawabi.
. .. 24.Shoukat Alj PET GMS Dandoga Distt Sawabi.”
..25.5aeed Urhman A.T GMS Dandoga Distt Sawabi.
26.Gohar Rahman DM GMS Nik Nam Distt Sawabi, = - .
27.Muhammad Igbal DM GMS Ghazi Kot Distt Sawabi.*
28 Jehan Farooq AT GMS Ser Distt Der Lower, =
. 29Hassan Ali PST GPS Patwak Katlang Dist Mardan..
-30.Miss Rabhat. Jamal C.T GGMS Dandoga Distt Sawabi.
31 Nageen Igbal C.T GGMS Dandoqa Distt Sawab;. |
32.Muhammad Shahid PST GPS Sarfaraz Kal; Katlang Mardan.
33.Bahramand PST GPS Sarfarz Kalj Katlang Distt Mardan.
© 34.Saiforhman PST GPS Jehangari Disttf Karak. .
35.thsan Ullah PST :GPS Gul Khan Abad Jerhangri Distt Karak.
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 JUDGMENT SHEET |
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

W.P. No.3081-P/2012 with CM No.1672-P/2022
Anayat Ullah Khan and others
' Vs.

Government of Khyber Pakhtunkhwa thrbugh Chief
Secretary, Peshawar and others

_ Datg of hearing | 14 06 2023 _
Petitioner(s) by: ' M/s. Noor Muhammad Khattak and L.

Nawab Ali Noor, Advocates.

: 'Respondent(s) by: = Mr. Amir Javed, Advocaté General -

. Khyber Pakhtunkhwa and Barrister
' : Muhammad Yaseen Raza Khan, Addl:
Advocate General a/w Mr. Fazl-c-Khalig,
Litigation Ofﬁccr, DEO (M&F), Swabi.

***‘k**
JUDGME_N'I_‘. '

Tkkkkkk

LJAZ ANWAR, J. Through this single judgment, we intend

to decide the instant writ petition and Writ Petitions, listed

. “below, since in all these cases, similar questions of law and

facts are involved. The connected writ petitions are:-
. :

i  W.P. No.913-P/2014 titled, Muhammad
Igbal and others Vs. Government of .
Khyber Pakhtunkhwa through Secretary
to Government, Finance Department,

: Peshawar and others. _

ii. W.P 1_Vo.1418-P/2014 titled, Molvx’
Muhammad and others Vs. Government
of Khyber Pakhtunkhwa through
Secretary Elementary &  Secondary,
Education Department, Peshawar and
others ) :

i W.P. No.2053-P/2014 mled .Saeed Ullah
and others Vs. Government of Khyber
Pakhtunkhwa  through. Secretary

_« S&GAD, Peshawar and others =

iv. W.P. No.1182-P/2018 titled, Muhammad

. Rehman and others Vs. Government of
Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others

v. W.P. No.2326-P/2019 titled, Muhammad.
Anwar. Vs. Government of Khyber




o s -

- Pakhtunkhwa  through  Secretary
Education, Peshawar aml others
vi. W.P._.Ne: 1680-P/2021 mled Ghandal
Khan ' Vs. District Education Officer
(Male), Peshawar and others

5

2. . In the instant writ petition, the petmoners have

prayed for thé following rehef:-

It is, therefore, humbly prayed that on acceptance
of this writ petition, this Hon’ble Court may be

pleased to declare the act as. agamst the basic.
. norms of law & rules repugnant to constitution, law -
and pract:ce/poltcy as such no Iegal ejfect liable ti

‘ mauled ser-aside”.

3. In all- these petlt}ons the petitioners have..‘

mainly questxoned the vires of the Khyber Pakhtunkhwa

- Cessation of Payment of Arrears’ on Advance Increments on

H;ghel Educatlonal Quahﬁcatlon Act 2012 (herematter to be

;efcrred as “the Act”)

4. ' Comments were called from thc respondents

who furnished the same, wherein, they opposed the issuance of

desired writ asked for by the petitioners.

5. Arguments heard and record perused..
- 6. Pe‘rhsa'l‘. of the record. transpires that the

petitioners have questioned the vires of “the Act” on the

ground that - promuigation of “the Act‘” ‘had ‘defeated the

jhdgments of the superior Courts. He further' contended ‘that . -

vested r:ghts of the petmoners have accrued in the matter and

placed rellance ongthe Judgments reported as “FECTO Belarus

Tractor Ltd Vs. Government of Pakistan through Fmance’ '

 Economic_Affairs and others (PLD 2005 SC_6053), 2013

.a‘ 1)




el adee R . P

SCMR 1749 2013 SCMR 1752 (Contempt of Court

- Proceedmgs case) and AIR 1975 SC 2199”

7. ~ On the other hand, the leamed Advocate.

General, Khyber Pakhtunkhwa has referred to- a ‘recent -

judgment of the Hon*ble Supreme Court of Pakistan paséed in -

thc case tltled “The D1v1smnal Sugermtendent, Paklstan

Rallways, Rawalgmdl and others Vs Syed Irshad Ali Abld

(2021 PLC (CS) 277 » and contended that the grant of -

mcrements on hlgher educational quahﬁcatlon has since been

dxscontmued through Notlﬁcatlon dated-13.09. 2001 as such it

is a past and closed transaction and that necessary tl_me‘was .

granted to the employees who have any claitn, albeit, when '.

A they failed to claim the same for long ten yeh'rs, as such, “the.
~ Act” in question was promulgated. He has also produced a
letter dated 29. 04.2010 i’sshed by the Additional Secretary

- (Regulanon) Government of Khyber Pakhtunimwa Fmance

Department (Regulatlon ng) whereby, clarlﬁcatlon was
gwen about the advance mcrements on h;gher educational :
qualification and accordmg to whlch a perlod of sixty days

was provided for the remaining claims and argued that even

W

“then, petmoncrs have faﬂed to: clalm the advance mcrements at

- the relevant time.

8. . 'Du_ring‘thccour‘se'of hearing, leaed .counsel

for the -petitioner‘sl has produced letters/applications “which

“were duly placed on file and contended that the fights of the

petitioners to- the grant of advance increments were secured

T OTTRATIT o




~ and “gl_iara'nteed. by a Government’s™ circul# letter ' dated
1 1.Q8.1_991 and thaf the4 case of the petitionefs’ was matured at
A:A~the relevant time before the ’cﬁt-'of-date'i.e. 135.09.2001 when
the grant of ‘such -iﬁcremehts waS"disco.ntinwed. ‘He also-
réfer_red to a ju;i;gment of tﬁe Hon'ble Supremé Court of
Pak_istan passed iﬂ ‘-‘éPLAs No.525 and 526/2.00]7 decided on -
19072007, o |
V' 9, .. A’tﬁ this stage, the learned Advocate General,
Khyber Pakhtuﬁkhw’a,.rcpresenting th‘e regpondenté, conténded A
" that ft;c civil s,cfvants,. who_wereﬂholding higher éducationa[
‘qu_aliﬁcé'tibn pfior_tp diécoﬁtiﬁqation,of advahce inc-remehts-in.
the year, .2001; are c;ntitled for' the benefit flowing .from '
'cirvc'ular '1c;tt<;r dat‘ed- 11.08.1991, .ﬁowever, those who_ ha‘ve‘
impfdved _theif qualiflcatiAon.A after the ‘notiﬁqaﬁoh d;ted
'13-..09-.2001, under no ici.rcumstances? can claim the sarhe
benefit and that the bar created fhrougt; “thé Act” w.o_uld be
equélly applic?ble. |
10. In i/ie\'a\; of thé abové, we; without commenting . '

“upon the vires of “the Act” and-in view of the statement of the

- . learned Adv-o'cate. General, Khyber Pakhtunkhwa, di_spose-ofg
this ahd the _ebﬁn-écted §vrit petitions and dircct; the réspohdenfé
to (':.onsider.the case of the petitio’neré in t'hg light of circular
létter-déted 11.08.1991 an.d in'cas;e, they fulﬁil the comlitio.n' |

. ment.io'nedlherei'n-for the grént of advahcé incremeﬁts pﬁor to

: A:tﬁe cut-of-date; they be élidWed' sﬁch b.en-eﬁtt It is, however,

clarified that only the.case of the preéent petitioners shall be

[ TR £ £ A P
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9

o S . considered and that others ’ca;in_ot cléim‘ such benefits, having 7

C

hot agitated the matter at the rclevant time.

Annouhced '
Dt:14.06.2023-
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'Scwmc Appcal No 15 Sa /2019 o A}Hu. ~;Jﬁk .
’ Lo . ‘Di g- ) : Co .
2 ?d-:QL[Zle 2477 N

Sahlb (xul Cl ‘Govt. M1ddle School Mam Kheld Charsadda
IS e Appcllant

vERSUS'

L. | (;ovl of Khyber Pakhtunkhwa through Ch1ef ‘Secretary, Civil
'Scc1cta11at Peshawar. :

‘ 2. - - Govt. of Khyber Pakhtunkhwa through Secretary blnancc Cvil -
.‘ - %ecmtauat Peshawar. - - .. c
5.0 Gove [ Khyber Palduunl\h\u through Secrctary 'Ec'iticalim

(J: &%) C1V1l Scc1etar1al Peshawar : .
......Respondents

" Appeal nndcr. Section 4 of ~the Xhyber - '
. Pakhtankhwa  Service Tribunal"‘ Act, 1974,
o fmamst the non granting of two annual increments

' 'm tcrms of notification msued by . the Provmelal
Govt -dated 11.08.1991," against _which  his
'l)cpartmental Appeal dated 22.07. 2019 has also .
beep not  been responded after the cxplry of
statutory perlod of 90 days

PRAY KR-IN- APP]« AL

" On acccptancc of this appeal the appcllant is
'Lntlﬂ(‘d to the advance merements on account of
higher education in llgnt of the judoment of the -
’ lIon able Peshawar High Court -in terms of :
_notification ‘issued by the Provincial Govt dated
11:08.1991; ‘where by the advaace increments on

account.of higher education was allowed, similarly

the appellant arc dis'criminateel in “the m‘ltfcr o
‘ wlmlcny the advancc increments on account of
B higher edumtxon has been allowed to the collcaoues»g

! snmllarly placcd employees through order of the .ESTED
- court, thus ‘the appellant are also entitled tg{ tlu, '

'.w, X4




. l/}U o
© 3 21.03.2023 e ‘_J'u'r_ri.c')r to oofurisel_,for_:the appel’lan_t'prgs’ém_. R '
Fazal Shah Mohmand Addltlonal Advocate General fori"., S
IR ' ':' the respondents pre%ent
- "Former made a'rec:lue‘sti for adjoumrrlent as senior counSel S
for the_ 'appe:llant is busy be-fore"H_on’ble PeshaWar ngh Court, -
PeshaWar. Adjoumed.'i To - oorne""'lup_' for .arguments . on
st 26.05.2023 befpre D.B. Parcha Peshi given to the partics.

Bl IR
, : o : : 7
.(Muh d Akbar Khan) o (Rozma Rehrhan) )

' =

Member (E) - | I Me(rb(r (J)

B ~.¢a--v~‘

Service Appeal No.1539/2019 . | S
'26"‘;1\',@)/.;2'023; | i _'.Lea:rned». lcounsel for _aopellant and Mr Muhammad la_n,' District -
S "Attorn_ey- for'Jrespondente-present; ‘ D | AR
2. | At the -ver.y'out'set:learhed Dietrlct'lhttomey .poih_ted out that the
rtlatter:'in”iss‘ue in: ‘th‘is'“appeal"v‘va.s suhjeeft-.matter‘_before the Hon;ble :
 Peshawar High Court in a writ petit"i_'()rl"ahd"the'}lon.’hle_Peshawar High =~
‘Cour-t had‘earl‘i.er issued that V\.zrit':"’llhe- "juldgrhent of _the'Hon'."ble -
Peshavstar Hiéh Court WclS ehallenged Iirrth'e' august SUpreme "Co:urt'of
Paklstah -and the august Supreme Court of Pak‘lstan set as1de the_“
Judgment of Peshawar Hrgh Court and rermtted the matter to the o
Hon’ ble Peshawar ngh Court wh1ch 18 admlttedly sttl] pendmg |
' L'earned counsel .for appellant and learned Dlstrlct -Attorney are

unammously requestmg that let th1s matter be adjoumed sine d1e t1ll the ‘

TESTED deCISlon of the simildr. matter by the Hon’ble Peshawar H1gh Court

_' ."djourned sine die on the request of both the partles Any of them mav
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fhowever get 1t restored after decnslon of the’ matter pendmg m the

‘ Hon ble Peshawar I-hgh Court Con ugn e
X 3 Pronounced in open Court at Peshawar under our hands and
Ai.seal of the Trzbunal on tlus 26" day of May, 2023
;:fﬁ

() NEI. (Kahm Arshathan)
' .. T Chairman

- - #*pMutazem Shah *

. - . ;
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