Sﬂi\!o.. i

Court of

Date oftorder
Proceedings

N

05.01.2024

Form-A

- FORM OF ORDER SHEET

Restoration Application No.  35/2024
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The application for restoration of Service Appeal

*

no. ZL538/2019 submitted today by Mr. Mubarak Zeb

A‘dvoca'te. it is fixed for hearing before Division Bench

at Peshawar on . ~  Original file be

requisitioned. Parcha Peshi is given to the counsel for

the applicant.
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Secretariat, Peshawar and others. (Respondents)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR Km oy I LS IR 2

RA’ND s Bﬁf (9\08‘4 P Tl

In the matter /of | Diary pa, @;ﬁ__ _
Appeal No/732/2019. D M
Sine die adjourned on 26.05.2023 ‘ ) -

, Govt Primary School, Charsadda.

.l ................. Appellant

E RS U S

1.  Govt. of Khyber Pakhtunkhwa through Chief Secretary, C1V11
Secretariat, Peshawar. \

2.  Govt. of Khyber Pakhtunkhwa through Secretary Flnance Civil -
Secretariat, Peshawar. _

3.  Govt. of Khyber Pakhtunkhwa through Secretary Education (E&S),
Civil Secretariat, Peshawar

....Respondents

Application for restoratlon of titled service appeal which was
adjourned sme die on 26.05. 2023

Respectfully Submitted: |

That the above noted Serv1ce appeal for two advance mcrements was .
pending before this Honorable Tribunal and was adjourned sine' die on
26.05.2023 due to pendency of the writ petition 3081-P/2012 titled Anyat
Ullah and others vs Govt. ,of Khyber Pakhtunkhwa through Chief
Secretary Civil Secretariat, Reshawar and others which was.decided on .
14.06.2023 by allowing the ert petition.(Copy attached) |

1t is, therefore, prayed 2hat on acceptance:qf this application, the
. . ] : . P ’ :
instant service Appeal may please be restored and be decided on merit.

Applicant
Through

e

Advocate Peshawar



BEFORE THE K[-IYBER PAKHTUNIGIWA SERVICE TRIBUNAL
: PESHAWAR e

In the matter of
Appeal No/57p/2019.
Sine die adjourned on 26.05.2023 .

(Appellant) -

VERSUS :
The Govt. of Khyber Pakhtunkhwa through Chief Secretary Civil

Secretariat, Peshawar and others. ‘(Respondents)

- AFFIDAVIT S
e 3 FUL{Z\"/W Charsadda do hereby solemnly affirm and
declare that the contents of the above apphcatlon are true and correct to the
best of my knowledge and belief and that nothmg’has been kept back or
concealed from this Honourable Tribunal




~ BEFORE THE;ES‘HAW_AR HIGH COURT PESHAWAR

3681 —

WP NO 2012

L.Anyat Ullah Khan PET GMS Palosa Kemanrri Distt Karak,

2.Farooq Jan PET GMS Lagharaj Bajawar agen

cy.

3.Afiab Rehman AT GHS Bahader Khel Distt Karak
- 4Nisar Khan DM GHS Laghari Bajawr Agency. .
*  5.Rahim Khan PTC GPS Kalorri NO.1 District Karak.

6.Rahman Ullah DM GHS . Rahma

t Ullah Korouna Shabqdar Charsads,

7.Taib Urhman PST GPS Pir Khan Baran Dem IR Bannu.
- 8.Safder Ali PET GMS Kamali Banada Distt Karak.
9.Farhad Hussain PET GHS Latember Distt Karak. -
- 10.Atiq Urhman A.T GHS Latember Distt Karak,
I "Muhammad Kamal D.M ‘GCMH Coukara Distt Karak -

12.Nacem Ullah A.T GCMH Choukara Distt Ka
' 13.Noor Muhammad PET GHS Noushera .
) . 14 Aftik har Alj PET 'GHS Noustiera . -

y 7 15.Murad Ali PET GHS Noushera.
i 5, /__Iﬁ.Rashid Ullah PET GHS' Noushera,

rak.

32 ] 17.Gul Faraz PET GHS Latember Distt Karak

- 18.Fazal Raouf C.T GHS Bankand Kohistan,

19.Muhammad Nazeer PST GMPS Dhaki Bagnoter Abbottabad
20.Aurang Zeb PST GPS ‘Dabb Sangani- Distt. Karak. :

21.Jales Najmi PST- GPS Shwal Algada Distt Karak.
. 22.Rooh Ullah Amin .DM GHS Taraki Distt Sawabi.
 23.Shoukat Ali DM GMS Dandoga Distt Sawabi. .
24.8houkat Ali PET GMS Dandoga Distt Sawabi.
 25.Saeed Urhman A.T- GMS Dandoqa Distt Sawabi.
- 20.Gohar Rahman DM GMS Nik Nam Distt Sawabi.
27 Muhammad Igbal DM GMS Ghazi Kot Distt Sawabi.
28.Jehan Farooq A.T GMS Ser Distt Der Lower.
' 29.Hassan Ali PST GPS Patwak Katlang Dist Mardan,
30.Miss Rabhat Jamal C.T GGMS Dandoqa Distt Sawabi.
~31.Nageen Igbal C.T GGMS ‘Dandoga Distt Sawabi. |
32.Muhammad Shahid PST GPS Sarfaraz Kal Katlang Mardan.

33.Bahramand PST GPS Sarfarz Kal; Katlang Di

34.Saifurhman PST GPS Jehangari Disttf Karak.

- 35.thsan Ullah PST GPS Gul Khan Abad Jerhan

l.ffﬁdED TODAY

. fi—":épﬁty Cerristial
22001 202

stt Mardan.

gri Distt Kavak.




JUDGMENT SHEET

PESHAWAQ HIGH CCURT, PESHAWAR'
. JUDICIAL DEPARTMENT

T

| W P. No 3081-1’/2012 with CM No. 1672—P/2022
Anayat Ullah Khan and others

Vs.

‘Government of Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others

Date of hearmg 14.06.2023 ‘
Petitioner(s) by: - MJs. Noor Muhammad Khattak and L.
Nawab Ali Noor, Advocates. ' '

Respondent(s) by: Mr. Amir Javed, Advocate General
' ~ Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Riuza Khan, Addl:
Advocate General a/w Mr. Fazl-e-Khaliq,
Litigation Officer, DEO (M&F), Swabi.

khkkkk¥k
JUDGMENT

R

JAZ ANWAR, J. Through tﬁis single judgment; we intend
to decide the instant writ petition.and Writ Petitions, listed
beiowz sincc'bin‘ all these cases, similar qué.stions of law and
'facté are invo}véd. The connected writ petitioﬁs are:- |

i W.P. No.913-P/2014 titled, Muhammad
Igbal and others Vs. Government of
Khyber Pakhtunkhwa through Secretary
to Government, Finance Department,

_ Peshawar and others.
ii. W.P. No.1418-P/2014 titled, =Molvi
' Muhammad and others Vs. Government
of Khyber Pakhtunkhwa ~ through
Secretary Elementary & Secondary
Education Depariment, Peshawar and
others
‘ iii. W.P. No.2053-P/2014 titled, Saeed Ullah
and others Vs. Government of Khyber -
Pakhtunkhwa through Secretary
. S&GAD, Peshawar and others
iv. W.P. No.1182-P/2018 titled, Muhammad
Rehan and others Vs. Government of
Khyber Pakhtunkhwa through Chief
_Secretary, Peshawar and others
v. W.P. No.2326-P/2019 titled, Muhammad
Adwar Vs. Government of Khyber




( _./(. .‘

' Pakhtunkhwa - through Secretary - 4
. . Education, Peshawar and others
Vi.. W.P. No:1680-P/2021 titled, Ghandal
: - Khan Vs. District Education Officer
(Male), Peshawar and others

2. - . . In the instant. writ pétitioﬂ, ‘the petitionérs have
prayed for-the following relief:-
“It is, therefore, humbly prayed that on acceptance
of this writ petition, this Hon’ble Court may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law

and practice/policy as such no_ legal ej]’ect liable ti -
- mauled set-aside”.

3. o T all these ‘pctition‘s, l‘the petitiqners have
‘ main‘lAy -qucstion-ed the vires of the Kh&ber Pakhtu_nkhwa
| Cessatlon of Payment of Arrears on Advance. Increments on
s ngher Educatlonal Quahﬁcatlon Act, 2012 (heremafter to be
rcfcrred as “the -Act”)~.
4. A - V‘Comménts were called' from the rcspondents_
.'who 'furﬁisl.;ed the -sat."ne,.whe'rein, théy opposed the is;suénce' of .
. dé.:.s'ired.wr'it aéked for by the i)etitionc;s; | |
5. *  Arguments ﬁeard and recqrd péﬁls'ed.
6. .' | Péfusal c;’f the. recoﬁi 'tran;spirés ‘that the -
petltloners have questloned the vires of “the Act” on the
' .ground that promulgatlon of “the Act” had defeated the
judgments Qf- the superior Cpurts. He further contended-that .

- vested rights of the petitioners have accrued in the matter and

o p]écedireliance on the judgmerits feported_as “FECTO Belarus -

Tractor_Ltd_Vs. Government of Pakistan through Finance ..

Economic Afféirs’ and .othe‘rs jELD 2005 SC 60_5[, ‘2013




e e o~ -

SCMR 1749, 2013 SCMR 1752 (Contg_gt.of’cdurt‘ )

- Proceedmgs case) and AIR 1975 SC 2199” |

- Judgment of the Hon’ble Supreme Court of Pakrstan passed in

‘ the case ~t1tled “The Dwnsronal Supermtendent, Pakistan

_is-a past and closed transaction and that necessary time was.

' Depanment (Reguiatlon ng), whereby, clarifieation was -

©were duly piaced on ﬁ]e and contended that the rlghts of the‘

‘.petrtloncrs to the grant ot advance mcrements were secured

A T T TSR

7, " On the other hand the leamed Advocate-

General Khyber Pakhtunkhwa ‘has referred to a’ recen‘t'

Railways, Rawalpindi and others Vs. Syed'lrsh‘ad Ali' Abid

(2021 PLC (C.S) 277y ‘and contended that the grant of

increments on higher educational qualification has since been

discontinued through Notification dated13.09.2001, as such, it

granted. to the errrployees who have any clairn, albeit, when

they falled to claim the same for long ten years as such, “the

Act” in question was promulgated He has also produced a

letter dated 29.04.2010 1ssued,by\the Additional Secretary -

(Regulation) Govemnient of Kh'yher Pakhtunkhwa Firrance

ngen about the advance mcrements on hlgher educatlonal f
qualiﬁcatlon andlac‘cordmg to which, a period of sixty days. .
‘was pro\;ided for the rerrraining claims arrd'ar.gued" that even *
 then, petitioners hé‘we‘fafrled to claim the advonce increnrents. at
' the relevant txme |

8. o Durmg theucourse of hearmg, Ieamed counsel' ‘

~ for the petltroners has produced letters/apphcatlons whlch




and guaranteed by a Government’s circular letter dated

11.08.1991 and that the case of the petitioners was matured at

the relevant time before the cut-of-date i.e. 13.09.2001 when

the grant of snch increments vvas discontinued. He also

referred to a Judgment of the Hon'ble Supreme Court of

. Paklstan passed in “CPLAs No.525 and 3 526/2007 decxded on

, 19.07.2007”.

‘

9, - At this stage, the learned Advocate General,

Khyber Pakhtunkhwa representlng the respondents contended

that the cwtl servants, who were holdmg hlgher educational
‘qualification prior to discontmuatlon of advance increments in

~the Ayear, 2001,~ are entitled for the benefit flowing from —

e

cnrcular letter dated 11.08.1991, however, those who have
1mproved thelr qualtﬁcatxon after the notification dated :

13.09. 2001 under' no circumstances, can claim the same

benefit and that the bar created through “the Act” would be
E equally apphcable |

10, In view of the above we, w:thout cornmentmg :

upon the vires of “the Act” and in view of the statement of the

© learned Advocate General Khvber Pakhtunkhwa, dispose of

this and ‘the connected wrtt petttlons and direct the respondents

to consrder the case of the petttloners in the hght of crrculax

letter dated 11 08 1991 and in ‘case, they fulfill the condltlon

menttoned therein tor the grant of advance mcrements pnor to
" the cut-of-date, they be allowed such beneﬁt It is, however,

clarified that only the case of the present petlttoners shall be




. 5 '
‘L ' o . | ‘ | | |
v . - considered and that others cannot claim such benefits, having . ‘7 .
e not agitated the matter at the relevant time.
Announged - .
Dt:14.06.2023
/ | ) ' - ' .
: (08)  Hon'ble My, Justice Ling Anwar ard Hon'ble Mr, Justice Sved Muhammad Attiguc Shah
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 Service Appéal No. 538 /2019 B

' . . : . Dam.ﬁw—-’- 1L!2‘6Z?
Shehriyar, SSI Govt ngh School Sati Abad Charsadda

T Appellant

[

. _VERSUS.
1. Gout. of Khyber Pakhtunkhwa through Chlcf Sccwtary, Civil
Sccretariat, Peshawar -. '
Govt. of Khyber Pakhtunkhwa throug S’ecfetary Finance, Civ.i'l‘ o
Sccretariat, Peshawar. . : :
Govt. of Khyber Pakhtunkhwa through Secretar: y Educatlon
(E&S), C1v11 Secretariat, Peshawar

1.0

L2

N ...Rcspondcnts

Appeal . under - Section . 4 ‘of thé._ Khyber .

" Pakhtunkhwa Service Tribunal ~Act, 1974,
against the non grantmo of two annual mcrcmcnts '
in. terms of notification 1ssued by the Provmcml :

. Govt- dated 11.08. 199_1 aoalnst which  his

. D'cpartmental Appeal dated. 22.07. 2019 has also
been.. not been- responded aiter the cxpiry. of

, statutory pcrlod of 90 d'lys

- PRAYE R—I N-—APPLA]

, e ftﬁ < cntitled to the advanee increments on. account of
Re%éﬁfﬁ' ljigh'er educ'a‘tionl in ’light pf the judgment of the -
l\{W ? S l—an;ablc Peshawar_ High Court m terms pf. .
‘ " notification issued by the Provincial Govt dated
11.08.1991, where by the advance increments on -
~ account of higher cducation was allowed, similarly = A'
"the. appellant ‘are discriminated. in - the mattu .

) \ ' "~ On ﬁcccptancc of this appcal the appc"ant is
e, ,

whu'cby thec advance mcrcmcnts on. account . of
' 'Iw Tier wutatlon has bccn allowed. to thc LO“Ld"llCS

4 .
X sxmllarly placed employccs through- order of the TTE’STE :
STey,

ST T court, tnus the appcllant are also entitled to the’
. _ . 'S‘],‘ &

PO



§e1v1ce Appeal No 154382019 .

”’)6”‘ May, 7023 |

21032023 Juniorto cousisel for the appellant present.

" Fazal Shah Mohmand, Additional Advocate Geperal for .
' the re,s_pondents pre:éent.:.:;”w. : o
Former made a request for adjournment as sem or eounscl -
‘ for the appellant is busy before Hon ble Peshawar I—hgh C ou] L

. l?’eshawar AdJourned To come up " for argumcnts on

A 26.05.2023 b"g;lore-D;B. Parc.harPe'shrgrven to the partt_e's. '

e,
/u,vn a8,

‘(Muhammad Akbar Khan) - L (Rozma“‘Re”hman
- Member (E) . o Member (J)

>

1 Leamed counsel for appellant and Mr Muhammad Jan, Dlsn ict

Attorney for respondents present.

-2, At the very outset learned District Attorney pointed out that the . -

matter’ in issue inlfthis app'eal was su’bjeCt-matter:be'fore the Hon'ble

Pes hawar ngh Court ina Wl'lt petttton and the Hon ble Peshawar l—hgh |

'_ ~Court had earher 1ssued ‘that wrrt The Judgment of the Hon bl

Pesh'awar High Court Was challenged in the august Supleme Court of

' Pakrstan and the august Supreme Court of Pakjstan set asrde ‘the

Judgment of Peshawar ngh Court and remrtted the matter to the

'Hon ble Peshawar ngh Court Whrch is admtttedly stlll pendrng
; _‘Learned counsel for appellant and learned Drstrrct Attomey are .
: unanlmously requesttng that’ let thrs matter he adJourned sine dle till the‘
.. ‘dec1sron of the srmrlar matter by the Hon’ble Peshawar ngh Court:

. Ad_]oumed sme_dre on the request of bot_h. the partles. Any of them may?



: howev‘er- ge;t it, res;tér(’d éfterﬂ dec:hs;on nof t.he-matt‘er pendmg in thé: o
| .Hon ble Peshawar ngh Court Consxgn ' - =

3 Pronounced in open Courl at Peshawar underl our h(mds and
v.seal of the T rzbunal on thls 26 day of May, 2023

(Ka.hm Arshad Khan)
Chalrman : -

* - -
- *Mutazem Shah * -
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