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Restoration Application No.  37/2024

The application for restoration of Service Appeal
n-ol. 1544/2019 submitted- today by Mr. Mubarak Zeb

Advocate. It is fixed for hearing befO(e Division Bench |

at Peshawar on .Original file be
requisitioned. Parcha Peshi is given to the counsel for

the applicant.
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Appeal No/§ 4 /2019. _
Sine die adjoumed on 26.05.2023

Naziyr kboy )

| (Appellant)

|  VERSUS | |
The Govt. of Khyber Pakhtunkhwa through Chief Secretary Civil
Secretariat, Peshawar and others. =~ (Respondents)
INDEX |
S#: -
Description .of Documents Annexure | Page#
1. | Application for restoration : ' / ;
2. | affidavit . - 2
3. | Other relevant documents ' A 2]
Appellant -
Through

ZEB
Advdca 1gh Court

Office FR , 3-4 Forth  Floor Bilour
- ' Plaza Peshawar Cantt.
- | : Cell: 0334-4274247
: Email:mubarakzebl3@gmail.com
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Sine die adjourned‘on 26.05.2023

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

.:-3 #&9@_9 Khyber Pa akhtnkhwa

Service T Tribunal

In the matter of :
Appeal NoJ 514/2019. _ Diary No._/._QS_,Z.;Z

| Datea L/ = I
| /\/QZ/ /44 ZZM , Govt Primary School, Charsadda. B

................. Appellant
VERSUS

1.  Govt. of Khyber Pakhtunkhwa through Chief Secretary, C1v1l
Secretariat, Peshawar.

2. Govt. of Khyber Pakhtunkhwa through Secretary Finance, Civil
Secretariat, Peshawar.

3.  Govt. of Khyber Pakhtunkhwa through Secretary Education (E&S)
Civil Secretarlat Peshawar

.......Respondents

Application for restoration of titled service appeal which was
adjourned sine die on 26.05.2023.

Respectfully Submitted:

_ That the above noted Service appeal for two advance increments was
pending before this Honorable Tribunal and was adjourned sine die on
26.05.2023 due to pendency of the writ petition 3081-P/2012 titled Anyat
Ullah and others vs Govt. of Khyber Pakhtunkhwa through Chief
Secretary Qvil Secretariat, Peshawar and others which was decided on
14.06.2023.by allowing the writ petition.(Copy attached)

It is, therefore, prayed that 'oi'i‘acceptance of this application; the
instant service Appeal may please be restored and be decided on merit.

Applicant
- Through

Advocate Peshawar



- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

' PESHAWAR

In the matter of

Appeal Nolyu«/2019.

- Sine die adjourned.on 26.05.2023 . -

Naziy /(W

(Appellant)

: VERSUS
The Govt. of Khyber Pakhtunkhwa through Chief Secretary Civil
Secretariat, Peshawar and others : (Respondents)
AFFIDAVIT

I, f\/‘%f n % ‘Charsadda, do hereby solemnly afﬁrm and

declare that the contents of the above application are true and correct to the

best of my knowledge and belief and that nothing has been kept back or
- concealed from this Honourable Tribunal

Shawar High Court
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| 35.1hsan Ullah' PST . GPS Gul Kha

LEDTODAY

Kiputy iarist

NN
Sul

' BEFORE THE ;’ESHAWAR HIGH COURT PESHAWAR

3681 -

WP NO . 2012

1-.Anj&xﬁUilah Khan PET GMS Palosa Kemam‘ri‘Di.sltKara,k:.'

* 2.Farooq Jan PET GMS Lagharai Bajawar agency. .

3.Aflab Rahman AT GHS Bahader Khel Distt Karak.

4.Nisar Khan - DM GHS Laghari Bajawr Agency. ‘

5.Rahim Khan PTC GPS Kalorri MO District Karak . .
6.Rahman Ullah DM GHS Rahmat Ullah Korouna Shabqdar Charsada.

" 7.Taib Urhiman PST GPS Pir Khan Baran Dem F.R Bannu,

8.Safder Ali PET GMS Kamalj Banada Distt Karak.

- 9.Farhad Hussain PET GHS Latember Distt Karak.
- 10.Atiq Urhman AT GHS Latember Distt Karak.
11.Muhammad Kamal D.M GCMH Coukara Disit Karak.

12 Nacem Ullah A.T GCMH Choukara Distt Karak.

- 13.Noor Muhammad PET GHS Noushera .

L4 ARGK har Alj PET GHS Noushera .
15.Murad Ali PET GHS. Noushera,

,2/ __16.Rashid Ullah PET  GHS Noushera =
" 17.Gul Faraz PET GHS Latember Distt Karak,

18 Fazal Raouf C.T GHS Bankand Kohistan, CL
19.Muhammad Nazeer PST GMPS Dhak; Bagnoter Abbottabad
20.Aurang Zeb PST GPS Dabb Sangani Distt Karak. |
21.Jales Najmi PST GPS Shwal Algada Distt Karak. .

- 22.Roch Ullah Amin DM GHS. Taraki Distt Sawubi.

23.Shoukat Ali DM GMS Dandoga Distt Sawabi,
24.Shoukat Ali PET-GMS Dandoga Distt Sawabi. -
25.3aced Urhman A.T GMS Dandoga Distt Sawabi.
26.Gohar Rakiman DM GMS- Nik Nam Distt Sawabi.

- 27 Muhammad Igbal DM GMS Ghag; Kot 'Di:su Sawabi,

28.Jehan Faro()q AT GMS Sez’]_;?.istt Der Lower, .
29.Hassan Ali PST GPS Patwak Katlang: Dist Mardan,

- 30.Miss Rabhat Jamal C.T GGMS Dandoga Distt Sawabi. _

31.Nageen Igbal C.T GGMS Dandoga Distt Sawabi. -
32.Muhammad Shahid PST GPS Sarfaraz Kali Katlang Mardan.
33.Bahramand PST GPS Sarfarz Kali Katlang Distt Mardan.
34.Saifurhman PST GPS Jehangari Disttf Karak. )

11 Abad Jethangri Distt Karak.
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JUDGMENT SHFET '
> | PESHAWAR HIGH COURT, PESHAWAR

~

'JUDICIAL DEPARTMENT -

W.P. N6.3081_-P/20'12 with CM No.1672-P/2022
L . Anayat Uliah Khan and others

" Vs,

Government of Khiyber Pakhtunkhwa through Chief
Secretary, Peshawar and others ,

* Date of hearing .~ 14.06.2023

* Petitioner(s) by: MUs. Noor Muhammad Khattak and L. .
C. , Nawab Ali Noor, Advocates.

Respondent(s) by: ~ Mr. Amir Javed, Advocate General
: Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl:
Advocate General a/w Mr. Fazl-e-Khaliq,

Litigation Officer, DEO (M&F), Swabi.

‘#*****
JUDGMENT

*khkkk

IJAZ ANWAR, J. Through this smgle Judgment we intend

to decnde the mstant wnt petmon and Writ Petmons hsted
below since in all these cases, similar questlons of law and
facts are involved. The connected writ petitions are:-

i W.P. No.913-P/2014 titled, Muhammad
Igbal and others Vs. Government of
Khyber Pakhtankhwa through Secretary

1o Government, Fm(mce Department,.
Peshawar and others.
©§i., W.P. No.1418-P12014. titled, Molvi '
Muhammad and others V5. Government
of Khyber  Pakhiunkhwa through
- Secretary .Elementary &  Secondary
Education Department, Peshawar and E
: others .
/ iii.. W.P. No.2053-P/2014 titled, Saced Ullah
: and others Vs. Government of Khyber
Pakhtunkhwa through Secretary
S&GAD, Peshawar and others ,
iv. . W.P. No.1182-P/2018 titled, Muhammad
. Rehman and others Vs. Government of
Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others
v. W.P. No.2326-P/2019 titled, Muhammad
. Anwar Vs. Government of Khyber

- B I L

(st it o TR T T ders L e et Do) i



T  Pakhtunkhwa - through  Secretary =

. - . - Education, Peshawar and others
Y | - Vi, W.P. No.l680-P/2021 titled, Ghandal
‘ - Khan Vs. District Education Officer
‘ .(Male), Peshawar and others

2. : In the instant writ pentlon the petltloners have
 prayed for the'-f(_)llowmg rellef:-
“It is, therefore, humbly prayed that on vac_c‘eptdnée., o _ B
of this writ petition, tiiis Hon’ble Court may be o ot
pleased ‘to declare the act as against the basic ‘
norms of law & rules repugnant to constitution, law *

and practtce/poltcy as such no legal effect liable ti
mauled set-asufe

3. I all these' 'ﬁetiticne, the 'cetitieners have
'mamly questloned the vires of the Khyber Pakhtunkhwa
Cessatlon of Payment of Arrears on Advance Increments on
H_igher.Educati'cnal Queliﬁcation_ Act, 2012 (heremaft‘er.to be

. referred as “the Act"?). - | |
4. _l Cemnients’were called from the respondente
.w-hc furnishen the same, wherein, tney opposed the iSsuence of
desired writ asked for by the petiticners..

'S.l. . B Arguments heard and recerd .perused.’

6. - ) ’Perlu'sa.l cf the cecord 'trans‘pires that“ the -
petltnonees have questlcned the vires of the Act” on the

ground that promulgatlon of “the Act” had defeated the a

1udgments of the superlor Courts He further contended thatb

vested rights of the petitioners have accrued n the matter and' SR

- - placed reliance on the judgmenis reported as “FECTO Belarus

R o Tractor Ltd Vs. Governmen! of Pakistan through Fmancef _

A Economlc Affairs and others (PLD 2005 SC 605).. 2013 ‘

‘ T
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SCMR 1749, 2013 SCMR 1752 (Contempt of Court .

Proceedings.case) and AIR 1975 SC 2199”, |

2 On the other hand, the -learned Advocatc

‘General, Khyber Pakhtunkhwa has referred to a recent

judgment of the Hon'ble Supreme Court of Pakistan passed in

the case titled “The Divisional Superintendent, Pakistan

Railways, Rawalpindi and others Vs. Syed Irshad Ali Abid

(2021 PLC (C.S.) 277)” and contended that the grant of

increments on higher educational qualification has since been

discontinﬁed thrbugh Notiﬁcation dated 13.09.2001, as such, it

is a past and closed transaction and that nepesséry time was

‘grant'ed to th;: employees who have any claim, albeit, when

they failed to claim the same for long ten years, as such, “the
Act” in question was promulgated. He has-also produced a -
letter dated 29.04'..201(') issued by the Additional Secretary

(Regulation), Government of Khyber Pakhtunkhwa Finance

Department (Regulation Wing), whereby, clarification was

given about the advance increments on higher educational

qualification and according to which, a period of sixty days

-. was provided for the remaining claims and argued that even

then, petitioners have failed to claim the advance increments at

the relevant time.

8. During the course of hearing, learned counsel

for the petitioners has produced letters/applications which
Were'duly placed on file and contended that the rights of the

petitioners to the grant of advance increments were secured




and guaranteed by a Government’s circular letter dated -

1 1 08.1991 and that the case of the petmoners was matured at

- the. relevant nme before the cut-of-date 1e 13. 09. 2001 when ‘

the grant of such increments was dlscontmued He also

- referred to a Judgment of the Hon'ble Supreme Court of .

Pakistan passed in “CPLAs Ne. 525 and 526/20017 declded on -

. ‘19_.07.2007”.

9 At thrs stage the leamed Advocate General

B Khyber Pakhtunkhwa representmg the respondents contended

that the civil servants, who ‘were ho]dmg higher educatronal
qualiﬁcation prior to discontinuation of advan'c‘e increments in

the .year, 2001 are entntled for the beneﬁt ﬁowmg from

'cn'cular letter dated 11 08 1991 however, those who have
' improved thelr quahﬁcatro_n . after - the notification dated,
113.09.2001, under no circorrrstances, can claim the | same:
Abeneﬁt and that‘th'e bar ,created'through “the Act? .('woold be

equally apphcable

10. In vrew of the above, we, wnthout commenting

: tlpon the vires of “the Aet” and in view of the statement of the
leamed Advocate Genera[ Khyber Pakhtunkhwa drspose of .

' thlS and the connected writ petmons and direct the respondents -

to con51der the case of the petltloners in the llght of cnrcular

letter dated 11. 08 1991 and in case, they fulfill the condmon' -

mentioned therein for the grant of advance mcrements prior to

- the cut-of—date, the.y-'beallowe'd‘ snchbeneﬁt It is, however,

c‘lariﬁ‘ed that only"the case of the present petitioners shall be

¢ ‘w AUEE l“ {t 's.DLé(t .



* ‘not agitated the matter at the relevant time.
Announced . o ' |
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considered and that others cannot claim such benéfits, having ' ? ,
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BEFORE THE KHYBER PAKHTUNKHWA(S B
~ SERVICE TRIBUNAL PESHAWAR o\ X5 =270/ &

.Suwcc /\ppcalNo | g {4” /2019 SRR num. ; , ,; /7 -
L Na/un Khan Sf L, Govt ngh School Sat1 Abad Charsadda
' ._...'.;,.'..'..7...-,..Appcllant
'VERSUS{7

IR ,l Govt. of Khyber Pakhtunkhwa through Chlcf Sccretary, Civil
" Sccretariat, Peshawa1 ‘

o 2. . -Govt. of Khyber Pakhtunkhwa thlough Secwtary Finance, (,1V11
o -Secretari iat, Peshawar. :
3. Govt. of Khyber Pakhtunkhwa throucrh Secwtary qucaﬁon

(LE&S), C1v1l Scc1eta11at Pcshawa1
: ...Respondents

Appeal * under Séctio_n 4 of .thé¢ Khyber
Pakhtunkhwa = Service - Tribumal . Act, 1974,
“against the non 0rantmg of two annual increments
- “sr -+ in terms of. notification issued by the Provincial
o 7 U Govt - dated” 11.08.1991, - against ~ which  his
Departmental - Appeal dated 23.07.2019 has-also -
h\; - < .74y  been. not been :responded after the expiry - of

@R / ,st‘ltutory pcuod of 90 days .

© Bewmisiogr

“\\\\\ \\

'PRAYER-IN-APPEAL }

On ‘lcccptance of thls appeal the appelhnt s

~ cntitled to the advance increments on. account of

L - higher education in light of the judgment of the
| " Hon;able Peshawar ngh Court in terms of
notlﬁcatlon issued by - the "Provincial Govt dated
11.08.1991, wherc by ‘the advaqce increments on’

" account of higher education was a'ilowéd s1mlla1<'ly
thi appellant are dls‘.cnmmatcd in the matter
whercby the- advance increments. on ‘ucount of
higher cducation has been allowed to th(, co!lcaﬂucs.

/ smnlarly placed employees through order of’Hﬂyb

- courty thus the appeiiant are also cntltlcd to the .

l;



Service Appeal No.1544/2019 . e

26" May, 2023

121032023 - ... Junior to counsel for.the appellant present.

Fazal ShahMOhmand, Addltional_'Adyooate General for

- the responderits present.

BT Former made a request for adjournment as senior counsel

for the appellant is bUSY.before- Hon;ble PeshawarHigh‘ Coul’t' S

_P‘esh'aWar Ad}oumed To come up for arguments on -

| 26 05.2023 before D.B. Parcha Pesh1 g1ven to the partles

1

J"

(Muhamma%)ar Khan) L (ROZIH /l(ehman) \

Member (E) * oiber (7).

.Q

z 3 /..1.
,>P$ N

‘1. Learned counsel for'appellant and' M._Mtihammad Jan, Dlstrici% :
.Attorney'folr respondents t)resent.' . |

| 2.. At the verj ‘outset learned. District Attorney‘ pointed out that the
- matter 1n issue 1n thrs appeal was subject mattel before the Hon’ ble

- Peshawar High Court in a wr1t petltlon and the Hon’ ble Peshawar ngh

Court had earher issued that ert The Judgment of the Hon ble

P_e_s_hawar.Htgh-Court was challenged ln the august Su-preme Court _ot

. Pakistan and the'-'august Supreme C(')urt-"' “of‘ Pakistan sef aside ,the |
‘ Judgment of Peshawar ngh Court and rermtted the matter to- the .

| 'Hon ble Peshawar ngh Court Wthh is admlttedly Stlll pendlngj :

Learned‘ counsel -for appellant and learned District Attomey -are.

: unanim‘ously 'requ'esting 'that let this matter be adjourned si'ne'die till the

' dec1s1on of the s1m11ar matter by the Hon’ble Peshawar ngh Court.

Adj ourned sine ,dle on the equest of both the partles Any of thern may,

P



‘ however get 1t restored after demswn of the matter pendmg m the :

Hon’ble Peshawar ngh Court ConSIgn ' f-:.: '

. .
'l

' 3.' ‘ Pronounced m open Court at Peshawar under our Izan(ls am/

- seal of tlxe T rzbunal on tlus 26”’ day of May, 2023

('Kahm Arshad Khan)

_ N : Chalrman
S *Mutazem Shah * ‘

?‘ Date of Presentanm A A et Z[ / / b/ j
. Number of ¥ (7-3( } |
B CopymgFee,_.__. (f/r : |
. . C . L T, . N Urgent —— . 3 ';. i .. = 4.
B | | | Total_._.-._. :‘,._‘ ) ‘
| A B N:un’*o"C“ Tas s 9/
- g L ' | Date of eomoleei*w l l.; . B
. .. . ' ‘ . .' ) . - ' Date ochh‘w /b. u—”,,,...... 2, ./mé/fa_- o




