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" Restoration Application No. 32/2024

Order or other proceedings with signature of judge

The application for restoration of Service' Appeal
no. 1531/2019 submitt_ed today by Mr. Mubarak Zeb
Adi/oc:'ate.,it is fixed for hearing before Division Bench

at Peshawar on .Original file be

1 requisitioned. Parcha Peshi is given to the counsel for

the appiicant.

By the order of Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

In the matter of R ﬁ /VO 3?//2(1

Appeal No/y'§ /2019,
Sine die adjourned on 26.05.2023

/\/%e S Led /),m (Appellant

| -  VERSUS
The Govt of Khyber Pakhtunkhwa through Chief Secretary Civil
Secretariat, Peshawar and others. (Respondents)
INDEX
S# -
Degcription of Documents Annexure Paget
1. | Application for restoration ]
2. | affidavit : 7
3. | Other relevant documents A 2 -1l
Appellant
Through
/]
A ZEB

Advocatée High Court
Office FR , 3-4 Forth Floor Bilour
Plaza Peshawar Cantt.
Cell: 0334-4274247 o
Email:mubarakzeb13@gmail.com



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
» " reryper P
In the matter of : : - ] (/C 9
-~ joYa

Appeal No/y§7/2019. : piary 1“*0-—-—-—;—-2-;9[7
Sine die adjourned on 26.05.2023 bated 0__._.._--——~§’ . |

N‘%’e es Lol pV)/) , Govt Primary School, Charsadda.

\ | PN Appellant

VERSUS

1.  Govt. of Khyber Pakhtunkhwa through Chief Secretary, ijil
Secretariat, Peshawar.

2. Govt. of Khyber Pakhtunkhwa through Secretary Finance, Civil

Secretariat, Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Secretary Education (E&S),
Civil Secretariat, Peshawar '

wereeeeen..Respondents
- |
Application for restoration of titled service appeal which was
adjourned sine die on 26.05.2023.

Respectfully Submitted:

That the above noted Service appeal for two advance increments was
pending before this Honorable Tribunal and was adjourned sine die on
26.05.2023 due to pendency of the writ petition 3081-P/2012 titled Anyat
Ullah and others vs Govt. of Khyber Pakhtunkhwa through Chief
Secretary Civil Secretariat, Peshawar and others which was decided on
14.06.2023 by allowing the writ petition.(Copy attached)

- It is, therefore, prayed thiit on “acceptance of this application,‘ the
instant service Appeal may please be restored and be decided on merit.

Applicant
o ’ o Through
o | | /
" a u b

Advagtate Peshawar



Na®

Vol
&

Sy
!

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
: PESHAWAR

In the matter of
Appeal No/$7%7/2019.
~ Sine die adjourned on 26.05.2023

/\/ Qﬁeéﬁ M W (Aﬁpgllant)

VERSUS

[P S

R The Govt. of Khyber Pakhtunkhwa through Chief Secretary Civil
" Secretariat, Peshawar and others. - (Respondents)

" AFFIDAVIT
I N CWZ{ " Charsadda, do hereby solemnly affirm and
declare that the contents of the above application are true and correct to the
~ best of my knowledge and belief and that nothing has been kept back or
concealed from this Honourable Tribunal

A
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~ BEFORE THE ;’ESHAWAR HIGH COURT PESHAWAR = -

3081

. W.P NO.. 2012

I-Anyat Ullah Khan PET GMS Palosa Kemanri Distt Karake.
2:Farooq Jan PET GMS Lagharai Bajawar agency. '
3.Aftab Rahman AT GHS Bahader Khel Distt Karal.

 4.Nisar Khan DM GHS 'Laghari Bajawr Agency.

5.Rahim Khan PTC GpPS Kalorri NO.1 District Karak. _ :
6.Rahman Ullah DM GHS Rahmat Ullah-Korouna Shabqdar Charsada.

- 7.Taib Urhman PST GPS Pir'Khan Baran Dem F.R Bannu.
- 8.Satder Ali' PET GMS Kamalj Banada Distt Karak. N
- 9.Farhad Flussain PET GHS Latember “Distt-Karak‘..

10.Atiq Urhman AT GHS Latember Distt Karak,
11 Muhammad Kamal DM’ GCMH Coukara Distt Karak.

- 12.Nagem Ullah A.T GCMH Choukara Distt Karak, , Ik

13 Noor Muhammad PET GHS Noushera , -

- 14 Afuk har Ali PET GHS Noushera . IR

I5.Murad Ali PET GHS Noushera.

__16.Rashid Ullah PET GHS Noushera. - . .
17.Gul Faraz PET GHS Latember Distt Karak -

18 Fazal Raout C.T GHS Bankand Kohistan - o R
19.Muhammad Nazeer PST GMPS Dhaki .Bagnote.ijAbbottabe_zd ‘ N

20.Aurang Zeb PST GPS Dabb Sangani Distt Karak. . -

~21.Jales Najmi PST GPS' Shwal Algada Dist Karak. a

22.Rooh Ullah Amin DM GHS. Taraki Distt Sawibi.

- 23.Shoukat Ali DM GMS Dandoga Distt Sawat.

24.8houkat Ali PET GMS Dandoga Distt Sawabi.
25.Saeed Urhman A. T GMS Dandoqa Distt Sawabi.

20.Gohar Rahman DM. GMS Nik Nam Distt Sawabi.

27 Muhammad Igbal DM GMS' Ghazi Kot Distt Sawabi; -

28.Jehan F arooq. AT GMS. Ser Distt Der qu_er. .
29.Hassan Ali- PST GPS Patwak Katlang Dist Mardan.

. 30.Miss Rabhat Jamal C.T GGMS Dandoga Distt Sawabi,

31.Nageen Igbal C.T GGMS Dandoqa Distt Sawabi. v
32.Muliammad Shahid PST GPS Sarfaraz Kali Katlang Mardan.

.33.Bahramand PST GPS Sarfarz Kali Katlang Distt Mardan.

'34.Saiﬁ:nrlmaaﬁ" PST.GPS Jehangari Disttf Karak. L
35.1hsan Ullah PST GPS. Gul Khan Abad Jerhangri Distt Karak. = -
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o  JUDGMENT SHEET
« ~  PESHAWAR HIGH COURT, PESHAWAR
| JUDICIAL DEPARTMENT

W.P. No.3081-P/2012 with CM No.1672-P/2022
Anayat Ullah Khan and others

Vs. - : :

Government of Khyber Pakhtunkhwa throﬁgh'Chief .
. Secretary, Peshawar.and others

Date of hearing 14.06.2023
Petitioner(s) by: M/s. Noor Muhammad Khattak and L. -
Nawab Ali Noor, Advocates.

Respondent(s) by::  Mr. Amir. Javed, Advocate General
- Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl:
Advocate General a/w Mr. Fazl-e-Khaliq,
_ Litigation Officer, DEO (M&F), Swabi.

dekkkkk

JUDGMENT

hkkkkk

1IJAZ ANWAR, J. Through this single judgment, we intend

to decide the instant writ petition and Writ Petitions,\listed
~ below,. since in all these cases, similar questions of law and
facts are involved. The connected writ petitions are:-

i W.P. No.913-P/2014 titled, Muhammad

. Igbal and others Vs. Government of

Khyber Pakhtunkhwa through Secretary

to Government, Finance Department,
Peshawar and others. .

ii. W.P. No.l1418-P/2014 titled, Molvi
Muhammad and others Vs. Government
of Khyber Pakhtunkhwa through
Secretary Elementary & - Secondary
Education Department, Peshawar and
others o

4 " iii. W.P. No.2053-P/2014 titled, Saced Ullah

" and others Vs. Government of Khyber
Pakhtunkhwa through Secretary
S&GAD, Peshawar and others ]

iv. W.P. No.1182-P/2018 titled, Muhammad

 Rehman and others Vs. Government of

Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others

v. W.P. No.2326-P/2019 titled, Muhammad

" Anwar Vs. Government of Khyber




SNl : Pakhtunkhwa  through  Secretary ' é-
’ ' : Education, Peshawar and others o
vi. W.P. No.1680-P/2021 fitled, Ghandal
-Khan Vs. District Education Ojf cer -
(Muale), Peslmwar and others :

2. ‘In the instant ‘writ petition, the petltloners have
‘ praycd for the followmg rehef -
“It is, therefore, humbly prayed that on acceptance ,
of this writ petition, this Hon’ble Court may be
‘pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law '

" and practice/policy as such no legal effect liable ti
mauled set-astde o '

K - In all these ﬁetitiqns, ihe "petitione;rs have .-
mainly questiqnéd the ‘vires of the Khybe_r‘ PakhmnkhWa
Cessation of Paylncnt of Arrears on Advance Inérérpents'-on -
_i—lighcr Ed’ucatibnal’ Qu'aliﬁcation Act; 2012 (hefeinafter to be
-:referred‘as “the Act”). | -
4. ~ Comments. w-ere‘ called from the respondents
who fufnished the sam‘e, wherein, tﬁey_opposed the issuanbe of
desired writ asked for by fﬁe petitioners. |

5. ' .Afguments _}ieard and record perilse'd.

6. A Perusal of* th_é recbrd transpires- that the
pentloners have questlt;ned the vires of “the Act” on the
ground that promulganon of “the Act" had dcfeated the :

judgments of the superior Courts. He further contended that

vested rights of ihg: petitioners have accrued in the matter and

- . placed reliance on the judgments reported as *FECTO Belarus -

Tractor Ltd Vs. Government of Pakistan through _Finahée

Economic_Affairs and others (ELD ~2005 SC 605), 2013




et —— ¢ e -

SCMR 1749, 2013 SCMR 1752 (Contempt_of Court

Proceedmgs case) and AIR 1975 SC 2199”

7. - On the other hand the learned . Advocate . :
General, Khyber Pakhtunkhwa has - referred to a reccnt.
judgment of the Hon'ble Sopreme Court of Pakistan passed in

the case titled “The Divisional Superintendent, Pakistan

Railways, Rawalpindi and others Vs. Syed Irshad Ali Abid

(2021 PLC (C.S.) 277y and contended that the grant. of

increments on higher educational qualification has since been

discontinued through Notification datéd 13.09.2001, as such, it

‘is a past and closed transaction and that necessary time was

granted to the employees who have any cl_aim, albeit, whon
they failed to claim the same for long ten years, as such; “the
Act” in question was promu}gated He has also produced a
letter dated 29.04.2010 issued by, the Addmonal Secretary '-
(Regulation), Government of Khyber PakhnnﬂdIWa Finance
Depnrtmcnt (Regulation‘ Wing), wheréby, clariﬁc_:ation was

given about the advance increments on higher educational ’

| qualification and according to which, a period of sixty days -

was provided for the remaining claims and argued that even
thén, petitioners have failed to claim the advnnoe increments at
the relev‘ant‘time.- '

3; _ | ‘During the course of hearing, learned counsel‘
for the petitioners has produced -letters/applications which
were duly placed on file and contended that the'rights of the

petitioners to the grant of advance increments were secured.




 and guaranteed by a ,Goyemlneot?s circular letter dated

11.08.1991 and that the case of the petitioners w;té matured at -

the relevant time before the cut-of-date i.e. 13.09.2001 when
the grant of such increments was discontinued. He. also

referred to a judgment of the Hon'ble Stlpreme_ Court of

19.07.2007”,

Pakistan passed in “CPLAs No.525 and 526/2007 decided on

9, _ At this stage, the learned Advocate General,

-'Kh'yber Pakhtimkhwa, representing the respondents, contended

that the civil servants, who were holding higher educational

.quahﬁcatlon prlor to dlscontmuatxon of advance increments in

the year,- 2001 are entltled for the beneﬁt ﬂowmg from.,

circular letter dated 11.0‘8.1991, _however, those who have

improved At'h'eir quéliﬂcation after the notiﬁcation. date'd

13.09.2001, under no circumstances, can clalm the same -

beneﬁt and that the bar created through “the Act” would be
equally apphcable. ‘

10. ' In view of the aboVe' we, without commenting
upon the vires of “the Act” and in view of the statement of the

learned Advocate General Khyber Pakhtunkhwa, dlspose of

~ this and the connected writ petltlons and direct the respondents

to consider the case of ‘the.p,ctitioners: in the light of circular
letter dated 11.08.1991 and in case, they fulfill the condition
mentioned therein for the grant of advatr_lce’ iticrements prior to
the cut-of;dz‘ute; they be alloWed such'bene.ﬁt. It is, h()weyer,

clarified that only the case of the present petitioners shall be

[SENR R I
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consider_ed and that others cannot claim such

not agitated the matter at the relevant time.

Announced

(UB) Hon' tice i n "

irate of Preseptation of Application.-
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EX 5 Y
Peshawar High CopIT-Fes Rrlya
anuLhorized Under \rticle. 8,‘79%4
he Qanoon-e-Shahadat Act

11 0L 2023
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Scr\ncc Appcal No 2 S l /2019

Naiecs Ud Din, CT, Govt mgh School, Prang Charsadds=s még.“ 1 ~2 d/é’
e Appellant

L VERSUS

(:ovt of Khyber Pakhtunkhwa ’through Chlef Qecretary, le
Scuctauat Pe°hawar '
~ Govt. of Khybel Pakhtunkhwa thr0th Sec1eta1y Finance, Cm]

Sccretariat, Peshawar.

Govt. of Khyber Pakhtunkhwa through ‘Secreary qucatlon |
: (l 1&S), ClVll Secretanat Peshawar

3

(N

- .'...Rcspondchts

/\ppéal under = Scction - 4  of ".At'hc Khyber
Pakhtunkhwa Service Tribunal - Act, 1974,
against the non orantmo of two annual mcromcnts
in terms of notification issued by the Provincial

" Govt dated 11.08.1991, agamst which _his
‘l)cpartmcntal Appeal dated 23.07.2019 has also

" been  not been responded after thc explry of
bt‘ltutOl‘y pcnod of 90 days

‘ ‘?RAW R- 1N-A1>1>r AL

'On acccptancc of Ihls appcal the appcil‘mt is
entitled to the advance increments on account of
higher education in light of the Judoment of the =
Hon;able Poshawa‘ ‘High Court in terms of
notification issued by the Provincial Govt dated |

_ 11.08.1991, where by the advancc incremeénts on
account of hloher cducatlon was allowcd snmxlarly4

the appellant are dlscrnmmat(d in the matter ; -
',whcr(,by the. advance increments on account of
» higher education has been allowed to the colieagues
] bmularly placed employees thmuoh ordcr of thcA: rEN 'ED




‘%ervrce Appeal No 1551/2019 o

-26”‘May-, 203

;E

- 21.03.2023 L Jumor to counSel for the appellant present . /

'\i‘

' Fazal .'Shah‘ \/Iohmand, ‘Ad?di'tlonal' Advocate General.for:

"+ the respondents present.— .

Former made a request for adjournment as senior counsel, ‘

- for the appellant 18 busy before Hon ble Peshawar Hrgh Court ‘

$

a

’Peshawar Adjourned To come up for . arguments on:_'f :

R 26 05 2023 befpre D.B. Parcha Pesh1 grven to the partres

1
t ,l .
.
[l

14

2
(Muhammad Akbar Khan)
-+ Member (E)

b

Attorney for respondents present

2. . Atthe very outset. learned Dlstnct Attorney pornted out that the

1L Learned counsel for appellant ‘and Mr. Muhammad Jan, Drstrrct

o "matter in issue in  this appeal was subject-matter before the Hon ble -

Peshawar Hrgh Court in a writ petltron and the Hon’ble Peshawar Hrgh. . - k

,Court had earller 1ssued that wrlt The Judgment of the Hon ble'

‘ Peshawar ngh Court was challenged in the august Supreme Court of .

Paklstan and the august Supreme Court of Pal<1stan set asrde the. .

'.unanunously requestmg that ]et thls matter be adjourned srne dle tlll the

1
.

' Judgment of Peshawar ngh Court and remrtted the matter o thel

T'rr
. STED decrslon of the s;mllar matter by the l—Ion ble Peshawar Hrgh Court ,

. Hon’ ble Peshawar High Court Wthh is admrttedly stlll pendmcr

-'Learned counsel for appellant and learned Drstrlct Attomey are .
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. however get 1t regtored after decmoﬁ of the mattgr- p'endmg 1;1 the-,
" Hon’ b]e Peshawar I-hph Cc;urt Consngn
3 ‘

Pronounced in 0pen Court at Peshawar under our hamls aml

seal of the T rtbunal on thls 26”' day 0f May, 2023,

- (Kahm Arshad Khan)
. Member (E) ’ Chalrman- .
fA/I,u!a:em Shah * : ) C
Certz ied .

Serv;ce frxbuuag-
P . .
- Date of Presematwn of Arp‘uaﬁ . _L,_....

. -

Numberoﬁ e - ~‘T“ .«,.._,...,.,...:
" CopymgFee /(l (e . —
. : Urgent : : )
", Total — e

" Date.of Complcc ion ol Lol ). -

. g
Date of Delix c.r y m oy __’.3-)_40—————
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