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FORM OF ORDER Si-ll:llfi'l'

implementation Petition No. - 55 /2024

Date of order
piaceedings

(39.01.2024

Peshawar  on

Order ar other proceedings wilh signature of judge

The implementation petition of Mr. Mehsam Ali
submitted today by Mr. Hassan U.K Afridi Advocate. It is
fixed for implementation report before Single Bench at

Original  file  -be

requisitioned: AAG has noted the next date. Parcha Peshi
is given to the counsel for the petitioner.

By the order of Cha'i'rmah. .
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

CHECK LIST ,
Case Title: MMM_M vis | //‘7 /46) V

S# CONTENTS Y ES NO
1| This Appeal has been presented by: v
, | Whether Counsel/Appellant/Respondent/Deponent have signed the v
~ | requisite documents?
3 | Whether appeal is within time? , v
4 | Whether the enactment under which the appeal is filed mentioned? v,
5 | Whether the enactment under which the appeal is filed is correct? v -
6 | Whether affidavit is appended? v
7 | Whether affidavit is duly attested by competent Oath Commissioner? | v/
8 | Whether appeal/qs nexures are properly paged? v
5 Whether certificate regarding filing any earlier appeal on the subject, % v
furnished?
10 | Whether annexures are legible? v
1 | Whether annexures are attested? - v
12 | Whether copies of annexures are readable/ciear? v
13 | Whether copy of appeal is delivered to AG/DAG? v
" Whether Pow.e‘r of Attorney of the Counsel engaged is attested and v
signed by petitioner/appellant/respondents?.
15 | Whether numbers of referred cases given are correct? v
16_{ Whether appeal contains cutting/overwriting? x v
17 | Whether list of books has been provided at the end of the appeal? v
18 | Whether case relate to this court? v
19 | Whether requisite number of spare copies attached? v
50 | Whether complete spére copy is filed in separate file cover? v
21 | Whether addressc: of parties given are complete? v
22 | Whether index filed? v
.23 | Whether index is correct? v
. 24 | Whether Security and Process Fee deposited? On v
Whether in view of Khyber Pakhtunkhwa Service Trubunal Rules 1974.
_25 | Rule 11, notice along with copy of appeal and annexures has been|
: sent to respondents? On
26 Whether copies of comments/reply/rejoinder submitted? On v
2 Whether copies of comments/reply/rejoinder provided to opposite
' party? On -

It is certified that formahties/documentataon as required in the above table have been
fulfilied.

Namae: HGSSG’YI /)/Z ﬂ\?—"idp\

Signature:

Dated: CIP -] = Zoll{,




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
: PESHAWAR

t

Execution petition No. 65 /2024
In
-Service Appeal No.1273/2017

R/o Ustarzai, Kohat {Constable No.1192) -
........................................................ Appellant/Applicant

VERSUS
Inspector General of Police, Khyber Pakhtunkhwa,
Peshawar & others..........ocoiviviiiniice i, Respondents
INDEX
S# - - ¥ Description of Documents: ™. ¢ | Ahnex | Pages
1. | Execution petition with affidavit 1-3
2. | Application for condiation atongwith 4-6
affidavit '
1 3. [ Copy of judgment A 7-12
4. |letter dated 27.07.2020 B 13
5. | Reinstatement order C 14
6. | Application D 15
7. | Judgment of .Session Judge, Peshawar E 16-50
dated 13.10.2022
8. | Judgment of Peshawar High Court dated F 51-58
28.02.2023 ‘
9. |Judgment of Session Judge Peshawar| G 59-884
dated 16.09.2023
10. | Wakalatnama - ' &z 3

Appellant
Through
S Hassan Y\K Afridi
Dated 09.01.2024 AdvocatgNupreme Court

Cell No.O3QD-2151963
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

Execution petiion No._ 5.5 /2024

PESHAWAR .

Khybar Yooty hhwa
Servies wrinnoul’

In Service Appeal No.1273/2017 pisey o JOU. ..14

‘Mehsam Ali S/o Raiz Al

Dated.g-mq.n;@ aL’ | .

R/o Ustarzai, Kohat (Constable No.1192)

Districk Police. kehat: . Appellant/Applicant
VERSUS
1. Inspector General of Police, Khyber Pakhtunkhwa,

Peshawar

‘Depu’ry Inspector  General of Police, Khyber
Pakhtunkhwa, Peshawar |

District Police Officer, Kohat.................. Respondents |

APPLICATION  FOR . IMPLEMENTATION/
COMPLIANCE OF JUDGMENT/ORDER OF
THIS HONBLE TRIBUNAL VIDE DATED
101.07.2020 |

Respectfully Sheweth:-

1.

That the opplicon’r/dppelldnf has filed service
Appeol before this Hon'ble Tribunol,'which was

decided in favour of applicant vide judg~meh’r‘-‘
dated 01.07.2020. (Copy of judgment is attached).

That the applicant/appellant wo’s reinstated but the -

‘i'n’rerv.e/ning period has treated as un-authorized



Dated 09.01.2024

2 |

} .

 leave without pay, which is without jurisdiction and

illegal.

- That the applicant/appellant then filed opplicoﬁon};

for compliance of the order of this Hon'ble Tribunal

but in vain.

That the respondent tumn deaf ear and not:
interested to implement the judgment of this:

Hon'ble Tribunal.

That some other groUnd may be adduced at the -

time of arguments with the permission of this

Honourable Court.

It is, therefore most humbly prayed that on"V |
accepfancé of this application the respondents;-
mdy kindly be direcied to implement the judgmerﬁ-;
dated 01.07.2020 of this Hon’ble Tribunal and"
awarded the back benefit from 05.04.2017 to

' 27.07.2020.

- Wyl

Appellagnt

Through




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
‘ PESHAWAR
Execution petition No._ -’/‘20'2'4’:
In '
Service Appeol No. 1273/201 7
Mehsam Ali S/o Raiz Al
R/o Ustarzai, Kohat (Constable No.1192) D
...... . ........................,_...........,.............Appellanf/Appllccnff x
VERSUS |
nspector  General of Police, Khyber Pakhtunkhwa,
Peshawar & others........... e Respondents .
AFFIDAVIT

l, Mehsom Ali S/o Raiz Ali, R/o Us’forzci,'Koho’ri_r
(Constable No.ﬂ92), do hereby solemnly affirm on'd:: '
de;lore_on oath that the contents of the occomponying.-
Execution petition are true and corréc’r to the best of my
anwIedge and belief o'nd nothing has been concealed.

from this Hon'ble Court.

Byory A

DEPONENT




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR :

C.M.No. /2024

in Execution pefition No.____~ /2024
In

Service Appeal No.1273/2017

Mehsam Ali $/o Raiz Al, |
R/o Ustarzai, Kohat [Constable No.1192)

............ reieievtee ... Appellant/Applicant.

VERSUS

inspector- General of Police, Khyber Pakhtunkhwa,:
Peshawar & others..........oeen ...Respondents -

APPLICATION FOR CONDONATION OF
DELAY IF ANY |

‘Respectfully Sheweth:-

1. That the execution petition has being filed before ’rhis‘
Hon'ble Tribunal with the present application, which

has bright chance to succeed.

2.  That the appellant/applicant was behind the bar in-
' one criminal case from 13.10.2020 ill 28.02.2023 for the
reason, the present execution petitioner has been:

filed after three years.

3. That the delay to file execution petition is ot

intentional.

4. That there is no legal bar in the way, for exeCutiOn'/_ﬁi -

compliance of the judgment of Hon'ble Tribunal. "



-

e

5. That some ofher ground may be adduced at the time-

. of arguments with the permission of this Honourable . .-

Court.

It is therefore humbly prayed that on.

acceptance: of this application, the delay to fileiu.:_ |

execution petition, if any, may kindly be ordered td o

A

Appellant

condone.

Through

Dated 09.01.2024




 BEFORE THE KHYBER PAKHTUNKHWA SERVICE IRIBUNAL,
| PESHAWAR

C.M No. /2024

in Execution petition No. | /2024
In "

Service Appeal No.1273/2017

Mehsam AI| S/o Raiz All

R/o Ustarzai, Kohat (Constable No.1 192)

........................................................ Appellont/Apphcani _" o

VERSUS
Inspector General of Police, Khyber Pokh‘fuhkh'wd',z?i «
Peshawar & Others.....oovveiiiiiiiiees Respondents
AFFIDAVIT

, Mehsam Ali S/o Raiz Ali, R/o Ustarzai, Kohat
(Cons’roble No.1192), do hereby solemnly affirm cmd.f."
declare on oath that the contents of the occomponytng
condonation of delay are true and correct to the be’é’T of -
my knowledge- and belief and nothing has been .

concedled from this Hon'ble Court.

DEPONENT;'




Servnce Appeol No l 75 /20]7

. E.Palnd

Mehsom Ali S/o Rouz Ah

| R/o Usferzol Kohof (Consfable No 1192)

VERSU:: o

N S{'h\ bm P,

/r."/'."

1 lnspec’ror Genora! of Poli'ce,_.Khybér.Pokhfunkth,
| Peshcwor DU o

3 3 Dss’mcf Pohce Ofﬂcer Koho’r

IR "ﬂ'&dﬁié-‘.{fiﬂy

| 2. Depu’ry .nspec’ror Generol of Pollce Koth

................ Re.. 1:>4cmdem‘e

_' APPEAL UNDER SECTION 4 OF THE KHYBER o

" PAKHTUNKHWA  SERvice TRIBUNAL ac
1974, AGAINST THE IMPUGNED ORDER OF
DISMISSAL o THE APPELLANT FROM_”}'_-_,, .
SERVICE OF THE - RESPONDENT NO3
'DATED  04.05.2017, .
'1REPRESENTATION/DEPARTMENTAL APPEAI -
. OF THE APPELLANT WAS UNANSWERED

WHEREBY THE

 AND REVISION FiLeD gy THE APPELLANT

'VERBALLY REJECTED ON 18102017
WHICH ‘ARe AGAINST Law AND JUSTICE o
.AND UABLE TO B st ASIDE -

sklﬂukhwa
b,c Miee Iy :hu anj

Driaary No i;_[_...g_‘

. 'Appellanf’ -
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Suvn:e appeal No 1“73/7017

Date ot mstxtu‘uon ]5 } l 20 7
Date of dec151on _‘ Ol 07 7070
: : NG
-MLhSdm Ah S/O Ralz A!l R/O Ust'uzai Kohat (C om ab!e No. 1 1970 'f
‘ (Appellanr)
Velsus

l nspector Genelal of Police Khybei‘ Pa-l_(htunldﬁm, Peé;hla\‘x/al"emd't\g/o (02)
others. O ‘ .

. (Respondents)
Mr.'Hassan UKAﬁldl ; S
' Aclvoc,'ltc : +For appellant, -
M Muhammad Ian e -
' qut\ Dmu ict Attomey ' For respondents. .
MR HAMID FAROOQ DURRAN . ': S CHAIRMAN
' MR MIAN MUHAMMAD e MEMBER(E).

\.

- HAMID ._FA ROOQ -DUR‘RANI_. CHAJ&{MAN:-

lhu appdlam was appomlui as Qomlabie m 1hc, Tchcu depaltmu]t on:

06.07. ”()07 and slcuted pu tormmcr hlS duiy in Distnct ‘(ohat One Mst i mhun

‘ Shdh iodocd an IIR U/S 307 PPC ctc on ”( 0" 7017 u:cmrlmo the murdei 0!_'

-'hcr S:s:l‘e The au.used thctun dld not mclude the 'lppcllant but subsequmt
he w as (,hle(.(l in a slatcmul of complam’ml 1u,01ded U/S 164 (,1 i’ C.on-

, ‘
S 14.02.2017. HIL ’lppdlanl wa anustcd and was cnl(ugc( lon. lmil on 05, Oﬁ 701 7.

\'-.A

[pon 1hc. Loncltmon o[ tnai thc appdlanl alonO\vrth olhu accuscd, wus,f

| .

acquittéd by a court of Lompulenl ;unsdmllon on

Y

: ] 9.2019. "r:ri'lf}‘]"CS[}OIKJEHIS.T in

i3
~

%v'jr*'r‘T"f S ‘_”3:‘2;




the meanwhile. :started cl'epartrh_(j:'ntal -proceedings against the. appeliant- on-
| ‘ ‘ . ' - . , A . .\' e

i

account of his noﬁﬂnation’ fin the ]5IR and L'll.ﬁmatéiy' the‘,impugned order dated -
04.05.2017 was passcd w 1ercby thu appdlant was lm] osed upon pumu) ol

dismissal from sen;viqe with 'imm'ediate'eﬂi“ect. A depa_rtm.enta_l'_app'eai was

preferred on 16.05.2017 which remained unanswered and consequently a
: S Petition under Rule 11-A of the Khyber Pakhtunkhwa Police Rules, 1975. was’

- . A ¢ : ’ !

- su’bl,ﬁitte,d bt:'[’ore respo_hclem No:1 on 10.’09.2017. It is ﬂ]e' A\‘/_ersiun 0‘!’ appetlant

'lhal his Pt.l:llon was - deCIdcd in negalwe on 18 10 201 7 whlle h(. W as verlmlly

L o conveyed the order. The ‘appéal in handi\vas t*h‘éreaftcr' filed on 15.1 12017, -
2. We have heard learned counsel for the-appellant, learned DDA on behall -

!

. o of respondents_ and haye gOnc—;..tln'ough-.théf available record.

RS

It was contcnded on behall ot thc appdl*mt th'u the respondenls lculcd o’

- conduct a Lleial mquuy ‘1lel1b1 lhe appullant IIe was nol handad over ‘Show
A 'Ccms(, Notice nor: the opy ol mquuy 1epmt ‘He releua.d 10 the shlc.mc it of

Mst. l’uhcw Sha h Complam‘ml 01 FI}\* *md shted h'\t lhb nnpllmtmn of

5 “A

appellant was a result 0-‘(’ at‘t‘er-'tluiughf Ei‘ght'(OS): da_ys from the allégeci'

occurrence. This fact clearly demonstrated that there was element of malafide

ag;?;ainst the appellant. It \;v,;aé .‘I’urtlhég‘ aré;ic__d lhat in -the iiﬁp‘Liénecltﬁ)i‘(llei‘ there;\.\/;ﬁts
a 'ln-enti(m of P".‘é..t_ conduct oi ihé l;41_41)]'?:611-2;11“111:;@'\-/_;‘1]i¢1‘1 .Was‘;n'ot' to .. b(, mdde .b'zis_;ié‘ 0 v
_péna{hy in ques.ti.one.d Ol‘d@“ und'er l‘li-e:lAz:nf‘.v.l 1 B o

| lWhile 'defénciiing:'t-h'e'"c‘é"'sé-: O‘i*.:ﬁISpcllaiﬁt' 'oiil_t:he colLint 'ol"';l.elay,‘ as pre:sse(i
mlo service by Lhc éthu Sldt' it w as stﬁled thc\t thc' duln”v \;/”;s nol \.Vl“[Lh bul duc'

, ~ to non attendihg ofidepaijtmental .appeal 'of' the zr};»pe,llant.';- T,he, appeiﬁl'anl,

1huc£01 submntcd a PLllthl'l undu Rulu 1 | A oi Rules 1bld upon complutmn
- - o

of ])LllOd of dey (90) dayq ancl wuhm a further punod of lhntv (30) davx

IJcal ned counsel relu,d on |ud0ments Lportcd as ]999 SCMR 166, 998 PLC




S The SAN Sl 5 ST

v-..»ss'sx"

N

(C. S) I—I)O. 20().) PI C (C S) 314 PLD ’)000 Supumc COLlll 94 and 7010 P! C

(L b() 435.
'4'."“1 .(I)'n the other hand, learned DDA, while pressing the delay in submission
of aippeal"argued that the agjpellant did. not approach- the proper forum in time.

As the departmental appeallof appeltant was not decided he as barred from

approaching the 1'éspondt;nts No.t through Pétition unc.i.:c-‘i“Ru'lci [1-A ot the

Rul@s ibid. It was also the argument of Iéamed DDA?f:hat the ‘proceedings

agnnsl the appcllant wuc-conducled m ’lccordance wuh 1ulcs and hc was

. i o

pmvldcd with every oppontumtv lo uoss L\'lmme lho \Vllnbb\(.s appccmnn

Al‘)l.iOi the i mquuv OﬂlCu‘ IIe 1elmd on ]udomems ol thlb Tubunal hclndbd clmvn

.m %uvru /\ppcal No. 1‘%9/70] 'md 4\8/’7017

5.7 We have lho;ouahlv COl'IbIdL.lCd th u,cond as smmatlcd by lht pa.mc

“betore this lnbunal B :

1llno Instly w:th th 1ss.ue 01 dchy m hlmo lhc appml/putlllon 1l s
uathuablc from . 1u,o1d 1]12;1 the depaltmcntal 'lppeal was pl(.lell‘td by thc

=appullanl on 16. 05. ”017 agamxl lhe Jmpugned 01du chlcd O—L 03 2017 lhcxc s

' a

copy, of a munomndum NQ 9678 84 c!aled 17 iO 70]7 \vhuuby at Icasl -
lwuﬂy Light (’)8) ()H!Ll’llb 1m.ludm0 th appc[ldn[ were mquncd to appeaif

betore lhu RPO Kohal on IE» 10, 70!7 in- LOI’I]]L(.llOﬂ \\.nh lhen (Ilqjgirtmehta]f

r

appmls/apphmt:on lhc plOU c.clm% consuquun to lhc ssue of muno are not

‘d\/{l||ahlt on: ICCOI’(I n the ll'lLdHWhl]e lhc appdlant subm:ucd a pgtmon © th

1upondu11 No. I undu l ulc 1 I /\ of 1hc Rules 1bld cormdcnng ﬂm f01 uni to be

" next avai]ab!e Unden Sub 'RUIL Hfl)oi RLllLb lbld the Inspeclor Guma!;

Additional Inspactor GLntl"ll quty Il’lprLlOI’ Gcnela ol Pollce or a Senior;

bupumlunduﬂ 01 POllCL may (.d“ lor lhc IL(,Old\ ot o .valds madé by thetr .
xuhmdnmlu and wnlum cnhanu. modllv or "mnul the s a:me’ or-make turther :




jo T investigation or clirc'gl".such,to be. madc bL[o; passing. orders. . In- (he

7 L . - . . . . ‘

// L - uuumstancus the de[ay on the p"ut of appellanl 1t any IS w01th Londonatmn
and is A(.wlclnwlv condomd Rehancc s placcd on PLD ’7000 Suprcmc Com[

L A ',94me120101>1u(25) 435.

6. Attcnduw 10 the other aspecl ol thc caqe |t is abundantly clezu that 1hc

dL‘panlmcnt‘ll pr ocecdmas ag zﬁmt the qppellanl welc not fllbe lron'1 méhhdc on N
_ lhc palt of pohce OH]Clalb al lha, hclm 01 aﬂaus [n lhat 1u0ald th(, 5talumnl of
\/I&l dthLI} bhah/Complamant u.corda,d duun0 the trial as fW" is worlh
mnsnciualmn -It was cate gmcally stalud by her lhat in dtatunenl .IP:CO;CIC(I U/S "

164 Cr.PC. she: had charo d tlm accusud at. thL mslame ol Iocal pOllCL after

d(-,i'w of l:lohl (08) d"iyb It was d}so addcd that sh«, was rot plb%u}l on lhc spot

: R . ' »
3 .

I : .at the time 0[ m,cuucme and thun, W"lb no Lyt, wnncss to lhe comnm 101.i of

oliunc Neullcs to re-attri atc 1lnl the appellanl was at.qullted 110m thL. chcn ge.

a
.

. o lhue is another Lf@ll‘l(.n[ ol vmblc mala ldL on lho part Of resp'om'!ents in

‘Olellel Gualclmg the appdlam on 13 02 7017 al 1320 muzs whm he rcpm[ed

. back. for duty aliu avallmo lhree (03 days leavu The: Cltt(,nll(m ol appu]ianl o

was on(, (Ol) day bc,lm lhe complamant chn ch"uﬂc,d hIm 1h|0uﬂh “her

xtalunenl 1u.01 ded U/S 164 Cl PC

-

7 The I(_(,Ol d bcspealﬁ 0! 2‘1110&1‘61 FIR Iewlded ag :amsl 1hc appc,lhm. on |
4 03. 70!4. at |30h<,c qtauon Ost'u*?cu Kohat U/S 30’?/34 PPC Ihe appullant
oo W as n,onsc,qumlly sucpmdud llom ser \m,g and an mquuv was conduclcd a&’ﬁnst’
| hlm The lﬂL]Llll")’ ollhc.uAlhen rucommmded lh'\l the mt;]un); mav b@ ordered to

' bu. kept pendmo ull llw clcuslon of the case h.om a wml of ]aw’ to:meet the ¢nds -+

of |uslmc The appellanl was lhu'eallu remstatcd hom 1h«, date of suspension

lhIOLIOh ordu No 15793 99 clatcd 7 [0. "’014 Durmg lhc mquny| in 1he um, in

jan

i h_q%d the appelhnt dulv 1equu (.(l lo I\ecp th p1 occedmos pendmg {lll .dccm{m

. ‘ff,b l/.lv/mf'




of the case from the court of Taw. This fact is clearly noted in the inquiry report.

The competent authority, hO\’:VCVCl’. did not consider the request of appellant and

proceeded to conclude the disciplinary proceedings. 1t'is not understandable -

~

why in two different cases of”simiilar- nature “the appellant was dealt; with

~distinetly without assigning any valid reason(s).

S For what has been discussed above instant appeal is allowed as prayed

for.

.

Parties are left to bear their own costs. File be cansigned to the rgcord”

room.

b R .
e A

(Mian Wéuham mad)

Mem‘h,u. (E)‘ .

ANNQUNCED

01.07.2020

‘,‘Bate of 'f’l eamtrmm «-f,u{ '

Copvnrw r 0.

Na'i:'e'nf’ s

i Vit .
),D sy
(Hamid Farooq Durrani)
* - Chairman

4lUrgg;:n.-.._..;..-._..._.-.:......'_ T S .

: Datc of C«m, uixf_' S o o

,W‘ of Dchvtry of- (mm,j'?// '7;) ' 'V} : '>’F) S




o , " OFFICE OF THE - MB > M

< . . INSPECTOR GENERAL OF POLICE e
S e KHYBER PAKHTUNKHWA /52,
Central Police Office, Peshawar

No. 34 g,: Z/_/Legat dated Peshawirﬂ,ﬁg_jc;:_.%_/‘\;? /2020.
R pi : _;: ~

To: - The Regional Police Ofticer.
Kohat. |
Subject:- SERVICE APPEAL NQO. 1273/2017 TITLED EX-C@NSTABLF MEHSAM ALI NO.
o 1192 VS INSPECTOR GENERAL OF POLICE I(HYBER PAKHTUNKHWA &
OTHERS. _ SR
Memo:-

.-

Please refer to District Police-Of:ﬁcer, Kohat office Letter No. 7763/LB,

-

“dated 03.07.2020, on the subject cited :ibove. ' —_

W

Order/ ;udgment d‘lted 01.07.2020, passed by Service Tribunal in the

instant Service Appeal.

The tribunal accepted the Service Appeal, set aside the impugned order of

dismissal of appellant and re-instated him in service. The appellant was charged in

-

murder case, in which he was acquitted from the Court.

el . The Competent Authority has directed for neces.sar'y action.

.

ﬁ}f/d// -3”'“ - ' | . Cgon g
3 .»/?’) » jig,,é,-———/é;: AlG ((\gw(

For Inspector QJOXO\HI of Police,

Khyber Pakh!:(nkh a, Peshawar.
.07.2020)

LA .
D‘\sﬁ‘“g@‘,‘;:;}j‘fﬁﬁfwﬁ &D/D o /d@
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OFFICEOFTHE . /¢
A DISTRICT POLICE omcrn ‘
/ KOHAT - S

Tel: 9922-9260116 Fax 9260125 ' s

ORDER - | o

In pursuance of Tuduncnl of the ‘Khyber Palxh!un khwa Service

. )
’

~Lribunal dakd 0] 07 2020. 111 \u’\ 1ce 1\ppc.<1] No 127372017, and appnoval [ the

ulmpul(.‘l]l aulhnut\' vide Memo No 3644/Legal. dated 27.07.2020. Ex: Ex: Constable

Wlesam Al ) \o Il‘)Z is hudw\ re-instated m serviee from the date 0[ dismissal. The

-

inlervening pumd Is treated as u'n-uutlmrixcd leave without pay on the principle of “No

!

work-No wage™,

1A
/

. ) ‘&‘,.
. . ‘\' . = » . L4 . -l5 N
Pops alabove is subnitiod Tor fvour of mlormation to the:-
L s s e e L e '
Lo vl
o l. ‘I"|>| | 'i.';l ! oot \Ii',;.'_
C IR LT P
0
L . X
/!
I ’ ?W ﬂ - ’
i
. .
s T » 4
- - - : N
v . | D S B R A " -




) a\i B | | T 9-; | -
. - . L . ' VAR / ﬂmv

e led Ay 3T 2 G s

Departmental Representation
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BEFORE THE COURT OF MUHAMMAD YOUNAS
SESSIONS JUD¢-E, PESHAWAR.
| o CaseNo. © 02/SC of 2014
I : Date of Institution s District Kohat: 24/10/2013.
'? . Date of transfer to this court: . 25/03/2014.
C f Date of Decision: - 13/10/2020.
State Versus .- 1) Riaz Ali s/o Nadar Ali,
| - o " . 2) Maisam Ali s/o Riaz Ali,
11 ' a * % 3) Zulfigar Ali alias
[ " Bhutto s/o Nadar Ali all
T : LG r/o Ustaizai Payan,
. L Tehsil & District Kohat.
f-,f . veeveere(On bail)
4) Mazhar Ali s/o Nadar
Ali r/o Ustarzai Payan,
- o Tehsil & District Kohat.
13 00T 10 S PO (absconding)
‘@ G | : ~
N}“T’ ) /" FIR No. - 80.
."-/- . Dated: S F 1 24/03/2013.
o : _ - Sections: - 302/34/109 PPC
Police Station: Ustarzai, Kohat.
JUDGMENT:

Needless t(; mentioﬁ .herc- that inifially instant case was
submitted for trial before the 'jleéi'ned Sessions Judge," Kohat.
However, on application of com:pl;fiinant Abbas Ali Banéagh, the
[Hon’ble Pesha'w':ar High Court, Prfhawal transferred the ca%se to this
court vide valued judgment date?,;(i ;14/03/2014 passed in C.M/TA
No. 53 of 2013. .

2. Accused Riaz Ali, i\/_[aisa'n:‘.- .f\l[i and Zulfigar Ali alias Bhutl‘vo

"have faced trial in the instant ¢ase for the offence under sections
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302/34/109 PPC reglstefed at Po'.zicefSt'ation Ustarzai Kohat vide

L FIR No. 80 dated 24/03/2013.

3. Abbas Ali Bangash s/o Ali Muhanmad Bangash on.
14/03/2013 at 09:00 hours througn FlR reported to the pol1ce that

wh1le posted at Gereral Head Quarlers (GHQ) Rawalp1nd1 being

Major in Paklstan Army he was mformed on 23/03/2013 at 20:16

7

hours by his brother Haidar: All Banr'ash (posted at Cadet College |

/N Swat as Instructor) on his C comp amant ’s) cell # 0300-5708179

Out 1 AG regarding the murder of hiS fathe1 Capt. Ali Muhammad Bangash

yistrict & aesswns Judge:
peshiowar{ c 108644} (retired) in his v1llage Ustarza1 Pavan Kohat that on 23/03/2013 at

about 19:25 houls someone knoc <ed the left yellow back door of :

13007 2010

hexr house which was towaxds the 13arren ﬁeld having some trees;

that in response thereto All Muhammad Bangash while having his

i
et IR

& .lﬁ\rf'l [’ﬂdmner went outsxde through the ught door of his house; that after

/ \about 1.5 minute mrnateyof the nouse heard firing from back side

“*w s
hinians t NN,

of the house whereupon they ealled Taj Muhammad (complamant S
uncle) on phone and Taj Muhammad came to their house, that
llllll inmates of the house and Taj Muhammad went towards the barren
field and found over there Ali Muh’é&hh‘nad Bangash lying murdered
in pool of blood; Athat the dead boéiy_}was‘ shifted to Civil Hospital
Ustarzai, Kohat for post mortem e(ammatlon that the complainant

left Rawalpindi for Kohat via Fotvh Jhang road that he returned

from Khushal Garh Bridge as it "was diosed and then took Fateh
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S

~ Jhang, Attock, Peshawar, Kohatloc d; that he told Muﬂaba Ali SHO

Police Station Ustarzai on phonc to wait for hlm as he hlmself

wanted to report the matter" that he' ﬁrmly believes that his co-
! S villagers namely Lulﬁqar Ah alias Bhutto Mazhar Ali and Riaz Ali
‘i sons of Nadar Ah are mvolved m the murder of his father; that
motive behind the occurrence is dlspute over Shamllat-e Deh with

the accused party which is pendlrg in the court; that many a time
_— the culprlts have glven life threat 10 the deceased; that the deceased
had told him (complainant) and othel two sons namely Haldar Ali

HIUHAMMAD YOUNASBangash and Jehangir Ali Bangasn that if he was kllled it would be

District & Sessions Judge,
peshawar (PHC 108-64- 1
N the doing of the aforemennoned \ulpnts that if Zulfigar Ali alias
13 0CT mu

Bhutto is abroad then he 18 mvolv‘ed in coﬁspiracy of the murder of
the deceased and that the eulprlts belong to the terrorist group of

b § 1
/H?’ Orakzai and Kurrurn Agency. Thé FIR ‘was also 51gned by Jehangir

7 Ali Khan Bangash, brother of ths complainant, as veriﬁer Hence,
the present case.

4. Initially challan was submitted against accused Riaz Ali and

Maisam Ali for%fcontested trial end for proceedings u/s 512 Cr.PC °
against Zulfigar Ali alias Bhuttol. and Mazhar Ali. On appearance of -
accused Riaz Ah and Maisam Ai] ih the court, necessary papers
were provided to them as requh’ed under section 265-C Cr. P.C.

: Charge was framed to which they pleaded not guilty and clalmed

trial. On the basis of stdtement of SW-1 Dastan Ali No. 87 DFC

police station Usterzai Kohat,' prbceedings u/s 512 Cr.P.C. were

(O8]
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initiated against the absconding co-accused Zulfigar Ali alias

Bhutto ‘and Mazhar Ali and the prosecution was allowed to lead

evidence in their absence. Later <, ‘accused Zulfigar Ali -alias

" Bhutto was arrested and his supp:eraentary challan was submitted.

And under section 265-C 'Cr.PC nzcessary documents were also

' provided to him. Joint charge again";t all the 03 accused faciﬁg trial

framed to which they pleaded not gL .llt\' and clalmed trial.
5. The prosecutxon produced and exammed as many as 17
witnesses gist whereof is reproduwd as 5 under:-

i.  PW-V/Iftikhar Ali P(Z lsto 84 took parcel containing

1 ‘,]

P blood stained pebbles and parcel containing blood

MUHAMMAD YOUNAS

13007 200

stained garments ¢f - deceased through receipt

District & Sessions Judge, Ex.PW1/1 -to FSL, Peshawar. Similarly, vide receipt
Peshawar (PHC 108-64-1) : ' ,
Ex.PW1/2 he took 1*arcel conta'ming 16 empties of

7 62 bore to FSL for e,(p rt opinion. His statement was-

recorded by the IO u/s 1(:)1 Cr.PC.

PW-Z/Hashmaf Al A$I is mafginal witness to the

recovery memo Ex.P'W 2/ 1 vide which the IO took into

possession blood stain{ed garments of.the deceased
-‘ broﬁght by Riyat Ali FC’I consisting of shirt, shalwar of

black colour, one wns;iooat of Khaki c_olour and'ono

T ‘

white colour banyan w}}ich the 10 sealed into parcel in

his presence. His staf{enﬁent whk recorded by the 10 u/s

161 Cr.pC.
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iii. PW-3/Magbool Hussain 1i-Fc No. 67 is marginal

witness to the recOVETY memo Ex PW3/1 vide which

the 10 todk into possessmn one Kalashmkov No 313

56- 14611810 with ﬁxed char ger produced by Dastan
. B Ali LHC No. 87 from the personal box of
accused/pohce constable Marsam Ali FC No. 1502 of
Elite Force Platoon No. 8’7 and sealed into parcel in his

?HNH'AMNEAD YOUNAS presence. Later on the sard Kalashnikov was handed
District & Saessions Judge,
Peshaviar (PHC 108-64-1)

13 0CT 2020

qu/ %4&( o 'iv'

" over to him through recelpt Ex.PW3/2 for onward
' deposrt n FSL Peshawar w;hich he did. His statement
vr.;s recorded by the 10 u/s 161 Cr.PC.
PW-4/Aman Ullah Constable No.88 is marginal
witness: to recovery memo Ex PW4/ 1 vide whrch the
10 took into posseseiocrl 03 CDs produced by

e

complamant Abbas Ah Bangash and 02 English

letters: Hrs statement was 1ecorded by the 10 u/s—A161

Cr.PC. | B ‘{fj
v. PW-5/Dastan All HC No. 87 is marginal witness to ;1
recovery memo EX. PW2/ 1 vide which the IO took mto
possession blood <tamed garments of deceased
produced by Rlyat Ah FC and sealed into parcel in hlS
presence On 31/05/2013 vide recovery memo

Ex. PW3/ 1 he handed over official Kalashmkov to IO.

As DFC he was entrL oted with warrants u/s 204 C1 PC

i

It
!




- PRL AL T S ST W T TR g Al vt e

/ L
{ vi.
/

\&{/ 4/7
MUHARAD YOUNAS

District & Sessions Judge,
Peshawar (PHC 108-64-1)
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'(Ex.PWS/ 1 &; Ex,PIWS/2) for execution against

Zulfigar Ali and Mazhar Ali which he returned

" unexecuted -along wrth his reports Ex PW5/3 &

. Ex. PW5/4 He was then entrusted with proclamatlon

notices u/s 87 (,r PC bx PWS5/5 & Ex.PWS576 agamst
the above named accused He returned the same along

with hrs reports. whrch are Ex PWS5/7 & Ex.PW5/8.

PW- 6/Mthaba Ali sr on 24/03/2013 has reduced

report of complaman.t -Abbas Ah Bangash into FIR

Ex.PA. On the ?ame j,day, he also arrested the 'accused'

Riaz Ali and rssued his: card of arrest Ex.PW6/1. He

submitted mterlm chcllan on 06/04/2013 Ex. PW6/2 as-

well as complate chal an Ex. PW6/3 on 22/04/2013

PW-7/Nazeer Khan SHO says that-he prepared the

inquest report Ex. PW7/ 1 'of deceased Ali Muhammad
Bangash duly i'dentiﬁed:::by witnesses as well as injury
sheet Ex. PW7/2. He ;';'eri-t’d'ead. body 'of the deceased to
Mortuary under the eacort of Riyat Ali FC.

PW—S/Dr Ashfag szys that on 23/03/2013 at 09:15

PM, he ¥has conducted post mortem examination on the .
| . .

dedd body of deceased Ali Muhammad Bangash s/o

Bagir Ali aged abd‘rit’64 years brought by police,

identified by; Shamshad Ali s/o Zafar Ali & Siraj

Hussain s/o Zawar Hussain and found the following:




by

© MUHAMMAD YOUNAS

District & Sessions Judge,
Peshawar {PHC 103-64-1)

13 0CT 2020
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A fresh body wearihg sheiwar &

colour.

Injuries.
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[N

qamees of white

Entry wounds

. Exit wounds

4
ol

—

cm)

1. Right parietal -bone:
(fight ear) of the skull (1 |

.Left occipito parietal
“bone of the skull (3”x 2”)

2.Right iliac fossa {lcmj

anteriorly

o

| 3 vertebrae (27x 1)

2 Posteriorly at.level of L-

11" rib right side (1cm)

3.Anterio'r1y at level of

3. Posteriorly at the level
of L-1 vertebrae (1” x 17)

space (1 cm) ¥

4 Anteriorly (right side) a-:t

the level of 5" intercostals:

4. Posteriorly right side at

;izcapular region (17 x 17)

the level of umbilicus

(lem)

5. Anteriorly left side at

5. Posteriorly left at

lumber region (17x 17)

the level of 2™ intercostals

space (lcm)

6.Anteriorly left side at

(left)
through in through (l”x'
1”) .

6.  Posteriorly

7 Left axillary fold lem .

7. Posteriorly at shoulder
girdle (17 x 27)

8.Anteriorly at left upp"rjﬁr

g Posterio medially leit

3

(1)

[0Left foot posteriorly

thigh (1) ‘middle thigh (I”"x 1 %4™)
9.Left - leg‘ anterior | 9.Posterio-medially left
| laterally (1cm) ' leg 17x 1” with fracture of
| tibia.

10 Left foot anteriorly (2”
X 131)

1 1.Anteriorly pubic regi-&m

11. Posteriorly at left
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(lcm) ~ . buttock (1”x 17)

12. A lacerated -'v"/ouncf interiorly left side of abdomen

@ x LAY,

Cranium & Spmal Cord

Fracture of paneto oc,c1p1tal bone of the skuil &
memb:anes are ruptured

A Thorax: Walls I'lbo, cartilages, plurae right and

-~

left lungs, perxcardlum,_ heart and blood vessels were

MUHAMMAD YOUNAS injured.

District & Sessions Judge, Abdomen: Walls, peritoneum, diaphra m, stomach
Peshawar {PHC 108-64-1) a— 15 Pt meum, phragm, |
13 0CT 2020 & 1t§ contents, small 1r..\.étestme and tbelr contents, large
intestine & their contents, liver, right kidney and-

) ] 3
| o e, | P _
. g/( & bﬁ ‘L&A “‘(] 7 bladder are injured.

'Muscleg. Bone & Joinf:

Fracture of skull, left fé:znur, left tibia and scapula.

Remarks. , - » S ——
[ematns. -

12 bullet shots w1th its entry & exit wounds \\B

described’ above Death was due to mJurles to v1ta1
organs 1.e. 'brain, h_e'art'-, lungs, kidney & massive
bleedings from the vessels.

Probable time betw‘eéh injury & death..... 05 to 10
minutes 'approxi'matel,y. |

Probable time betweéil death & PM ... ... 1 ato 2 .

‘hours approximately.

PM report Ex. PM correctly bears his 51gnature

b e T R e T
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HUHAMMAD YOUNAS

Tistrict & Sessions Judge,
Peshawar {PHC 108-64-1)
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| u,C: M/‘?’
K'/*‘ |

XI.

ATISTED

ix.
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PW~9;.'/Aftab Javed thc-;h JMIC-VI Kohat told that on
30/03/2013  vide ap}-aliéation " Ex.PW9/1 and on
03/04/2613 vide applie;a;cibn Ex.PW9/2 the local palice
approached the learnzd ;Sessions Judge, ‘Kohat for
conducting identiﬁcai‘tio;l parade of the accused
Maisam Ali &_j Rlaz Ali through PWS Mst; Alia

Parveen & Mst. Maria Parveen which were marked to

~ him. On 03/04/2013_-‘ he conducted identification

parade of the.accused'.Rj.az_ Ali and Maisam Ali from
PWS Mst. Alia Parve'cﬁ and Mst. Maria Parveen inside
jail p{emises K;)ﬁét who correctly identified them on
03 différen_t occasibns;; His report Ex.PW9/3 consisting
of 04 sheets correctly bears his signature. |
PW-10/Gul Janan Inspector has submitted
supplementéry challan Ex PW10/1 against the accused
Zulfiqar Ali alias Bhutio after his arrest.

PW-i 1/Naeem Ullah SI has partially investigated the
instar@t case. Oﬁ 08;’(59/2014 he has shown formal
ar'rest. of the accilsed Zulﬁqar Ali alias Bhutto aftér his
BBA. On 09/09/2014 ;iomplainant produced 03 CDs ip

e ]

respec';t of accused Maisém Ali showing the call data

-

recording from 01/03/'2(5_13 to 10/04/2013 of mobile

phone No. 0334-8298508 issued in the name of

‘---E._.——-""

‘accused Maisam Ali which shows his involvement in

9
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" District & Sessions Judge,
Peshawar (PHC 108-64-1}
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wﬂ” police custody of accused Zulﬁqar Al He interrogated

xil.

AT
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!

g
the case and his absence from duty. Similarly, 02

letters were also handed over to him in respect of CDR :
of the abo‘ve mentloned moblle number of the accused
Maisam Ah and of Zulﬁqar Ah consisting of 10 pages
and 12 pages vide letter fdlary Nos. 140, 141 dated
09/09/2014 which were wrltten on 04/09/2014 &
09/09/2014. After recalhng: of BBA of accused
Zulﬁqar Ah he was forn' al]y arrested by ASI Azam
Khan who then handed over the said accused to him.

Vide his appllcatron Ex. PWI 1/ 1 he obtained 02 days

the accused Aﬂe1 explr}, of police custody, vide his
appllcatlon Ex. PW11/2 he apphed for further police
custody of the accused Zulﬁqar Ali on the ground that
he was contacted by Malsam Ah from Sauch Arabla”
through his cell No 0332 9514301 (moblle data |
Ex.PWl 1/3) which was rturned down and the accused
was remanded to 1udlclal 1ock up He recorded
statements of the: accuwd and PWs /s 161 CrPC.
After completlon of mv*-stlgatron he handed over the
case file to the SHO for submlssmn of supplementary
challan against the acousedi, Zulfigar Ali.

PW-12/W1$al PA to ‘3P Investlgatlon is marginal

10
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District & Sessions Judge
Peshawar (PHC 108-64--1}’
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the IO took into possession covering letter of

complainant addressed to police officials and a number

of court documents/pesitions, letters and google maps

~attached with the lstter. In the office of. SP

Investigation Kohat Diary No. 147/PA is dated 12"

September, 2014. The court documents/petitions are

related to Civil case/dispute filed by the deceased

Captain (Rtd) ‘A.Ii Muhammad Bangash against
accused Zulfigar Ali alias Bhutto, Riaz Ali  and

Mazhar Ali. His stater;_;eﬂt was recorded by the 1O u/s

161 Cr.PC.

PW-13/Muhammad Azam SI told that as ASI vide

recovery memo Ex:P'W12/1, he took into possession in-

presence of marginal witnesses documents consisting

of 205 pages. He recorded statements of the PWs

" under section 161 Cr.P.C.

PW-14/Captain‘ J,ehangi.r Ali Khan Ba;lgash s/o A!i
Muhammad Bémgasl?i told that in his préSence his
brother Abbas Ali Ban_"éaézh had lodged tﬁe iﬂstant FIR.
He v.er.:.dorsed the ,FIR;jaé;' \.leri;ﬁer. In his presence the

a ! .

accused party had extended serious life thréats to his

» father during his life time in Ustarzai Payan, Kohat in

‘ re§péct whereof his father had written a complaint to

N

11

26

T R T
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~

Maglstrate Kohat u’s 107/51 Cr.PC. The letter is
Ex. PW14/ 1 and suret“y bond is Ex. PW14/2.

xv. PWil5/Abbas Ali Bangash slo Ali Muhammad
Ban}gaeh (complainaht) has repeated the . story
contained in the FII{ répredueed in third para of this
judgment He alsh recorded his stahement on
30/03/2013 u/s 164 ( T PC wherem he also nominated
accused ] Malsa;n Ah;::

xvi. PW-16/Mst. %&lia j%?arveen d/o Ali Muhammaé

Bangash told that or. 23/03/2013 at about 19:25 hours

she and her sister Mst. Maria Parveen were prepating

p tea I ir ki fL 1Al . o
MUHAKAD YOUNAS ea In their kitchen for ‘Lhexr father Meanwhlle, some

o District & Sessions Judge,
: * Peshawar (PHC 108-64.1) ~ OnE knoclged yellow gate of thelr house At this, her

13 0CT 2020 _ father went out ﬁorn another gate i.e. red gate of thelr

"""" v e v

- ,....e-.-——-n—— Sadauaty

| : house. After 1 % mmute, they heard the report of fire

wff
46"‘6 L/ shots whereupon thej/ looked outside the house from

their kitchen througli' window and in search light she

saw 03 persons whi'l'e firing at her father. They also

focused their hand ﬁe;ch upon the said‘three persons
| and clearly saw thei:z; faces who were making firing
with their Kaiéshnikhvs;. After the firing the accused
decamped from tha ':'.‘spot through Challi Bagh
thoreughfare whereas after sustalnmg ﬂrearm injuries

her father fell on the ground After that she made call
' ' ' 12
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District & Sess:ons Judge
Peshawar fPHC 108£4-1
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i

to her uncle Taj Muhammad living in adjacent house

who came to their house. She narrated the incident to

~him.who along with them quickly moved towards the

spot where fhey saw their father lying murdered on the
ground in the pool of blood. On the next day, on the

arrival of police her statement was recorded and at

. the1r (Mst. Aha Paween & Mst Maria Parveen)

instance the site plan was also prepared by the IO. On

30/03/2013 her statement u/s 164 Cr.PC was recorded

~On 03/04/2013, she identiﬁ‘ed two of the accused Riaz

Al_i and Maisam Ali n District Kohat Jail in presence -
of IMIC, Kohat, Wiiereas the 3“1_ accused was not
brought before her apd she can also recognize him if
bronght before. her. éhe‘ oharged the accused for the
commission of offencle.

PW-‘~17/Zeena.tj i—Iusésain Inspector (Rtd) has ;lso.

investigated the instant case. He visited the spot and

prepétred site plan Ex. PB in presence of complainant at

1

the mstance of PWs Mst Alia and Mst. Maria Parveen

s e
N ORI

During spot inspgction .vide recovery memo

Ex.PW17/1, he 100k into possession some blood

stained pebbles and ‘6 emptles of 7 62 bore from the

et

spot, one torch from;':‘he house of deceased lying in the
L

kitchen and one:,sear(:;n light installed outside the house

13
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- of the deceased. Vide recovery memo Ex.PW2/1 he

took into - possession blood stained garments of
deceased consisting of qamees, shalwar, waistcoat and
bagyan. He also recorded statements of two eye,

witnesses (n'imey \/Ist Alia Parveen & Mst. Maria

et - b
P

Parveen), Taj Muhf,mmad and Jehangir Khan on the

At A A M i

Mt arrinn AR ottt

s

spot. Snmlarly, he -also recorded statements of the -

marginal witnesses a.l'ld PW Tanveer Ali. Vide search

e
\--....--"“

memo Ex PW17/2 h= ra1ded house of the accused but
nelther they were present in their house nor anything

1ncr1m1natmg was rel,overed therefrom. He took mto '

.

possession the moblle sets of the deceasea Taj

S bt L
B OO e S o i b

‘Muhammad and . Mst Alla Parveen. Vide apphcat}on

Ex.PW17/3 he apphed for the mobile data of the above
mentioned cell numbers of deceased, PWs as well as

of accused Rldz snn \To 0332- 9652147 & 0333-

PSR

JUEPSREEE

50132?2’"_ and recei Jea/obtamed the mobile data
Ex.PW17/4 conmstmg of 71 sheets (mark as 132 to
202) available on file.‘l‘lAfter the arrest of accused Riaz
Ali, He @as handed ovler to him for interrogatioﬁ. Vide
application Ex:PW17,;'5 . he obtained 02 days police
custody of accused Rivaz Ali. He interrogated him and

after completion of police custody vide his application

Ex:PW17/6 he again ;}:roduced the accused for further
14
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police custody but the same was turned down. 'Vide
application Ex:PW17/7, he sent the blood stained
| garments to the FSL- for analysis. Similarly vide his

application Ex:PW17/8 the recovered empties were

sent to the FSL for c;nalysis. In this respect the FSL

3

reports are Ex:PZ and Ex:PZ/1 respectively. Vide

application Ex:PW17';49,{,: he produced PW Mst. Aalia
' ’ 'Parvéen apd Mst. Ma';*';eia_Parveen in the court of IMIC,
X%/M Kohat where their st}:éte_inents were recorded u/s 164
J :-'a Cr.P.’C. Vide ellpplic;._tic;n Ex:PW17/10 he produced
| MUHAMMAD YOUNAS T |
s %:;‘;‘;’wg; TS(‘;S}:;:O?{?BJ_;:_%‘? complainant in the c?urt of JMIC, Kohat where his
7 130CT 2020 staie;hent was reco}ded ws 164 CrP.C. In his
| | statement thei conffplainant afso produéed the
doCu1nents rega}ding %;he;motive part of the occurrence
WhiC]:‘l are already av;lilabie o-n file as Mark-A, B, C,
D,E,F,J, 1. Healso Iélaced on file pictures of the spot
| Whicljl are Ex:PWI??‘/li (12 in number). Through
‘ aipplii:ation _Ex:PW9/1i he p‘réduced PW Mst. Aalia
Parveen and Mst. Ma.‘i:'ié‘Parveen-for identification of
/ accused Riaz AJ‘i throli:ilgh' JMIC, Kohat. Similarly, vide

f application Ex’:PW9/§§, he produced PW Mst. Aalia

ATTSTED

Parveen and Mst. IyIéi"ria Parveen for identiﬁcatioﬁ of

accused Maisam Ali ﬁhrbugh IMIC, Kohat. Papers of

identification parade were handed over to him which
15
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he placed on ﬁle I—]e also placed on file copies of

complaints /s 107/151 Cr.P.C. of the accused and the

deceased Ali Muharrmad Bangash. The bail bond

Mark-G u/s 107/15: CrP.C. is available on file.

Similarly, the court order in civil litigation of the

deceased against accused party) is already_ Mark-K (8

. sheets). He arrested 1'\'/Iaisa.m Ali vide his arrest card

1

Ex:PW17/12.. Vide appllcatlon Ex: PW17/13 he

I I

obtamed one day po ice custody of accused Maisam

Ali. Vlde memo ErPW3/ 1 he took into possessmn the

ofﬁ01al Kalashnikov of Ehte Force which was allotted

to accused Maisam Al FC No. 1502 After completion

of pohce custody he again produced the accused -

Ma1sam Ali for fu"ther pohce custody vide his
application Ex PWlul4 and accordingly one day
further pohce custody was granted. He interrogated the

accused. Vlde' his apphcatxon Ex:PW17/15 he

L

produced the accused Malsam Ali for further custody

but the same was u;lrned‘ down. Vide application
Ex:PW17/16, he applied for legal opinion of DPP
concerned for additio:h ‘of section 109 PPC. After

obtalmng the oplmon through Parwana AddlthI‘l

Ex: PW17/ 17 he added sectlon 109 PPC in the case. He

also received post mortem report of the deceased. Vide
" 16
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apphcatlon Ex: PW17/ 18 he applied for the moblle data

of accused nomlnated in the FIR with their respective

cell dumbers from tld:e concerned mobile company,
1ece1ved the same end placed on file which is
Ex: PW17/ 19 conswtmg of 71 sheets (mark as 132 to
202). As accused Zul*lqdr Ali and Mazhar Ali were
av01d1ng thelr Iawfu drrest vide his apphcatlon
Ex: PW17/20 he obtamed ‘warrants u/s 204 Cr.P.C and .
handed .over - to' the DFC concerned for execution.
Similarly, vide' his application Ex:PW17/21 he
obtained proclamdtion“ nctices u/s 87 Cr.P.C. against

the accused Zulﬁqar All and Mazhar Ali and handed

~ them over to the DF( concerned for executlon He

also prepared list of LRs of deceased Ex:PW17/22. He
also p]aced on file the FSL report Ex:PZ/2 regarding
the empties and the’ of ﬁc1a1 weapon. He placed on file
the Rahdarl rece1pts of the case properties Ex:PW1/1,
Ex:PW1/2 and Ex: P\K 3/2 He also placed on file the
letter Ex: PWlS:l add;es:,ed to the ch1ef of police by
the complamant Dulmg the course of investigation on
-

24/03/2013 thc high ups of the police department

constxtuted a Jomt Investlgatxon Team (JIT) for the

.'purpose of ,mvest_igatlon vide office order

Ex:PW17/23. He recorded statemenis of the PWs u/s
b ' 17

e et

- rcona

s e elLs

oz gomn b s % L -
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161 Cr.P.C. Thereafter he was transferred from the
P.S. and the case iil liand was handed over to ~the

successor in ofﬁce fOI further 1nvest1gat10n

g 6.~ Aﬁ01 close of the prosecution ev1dence statements of accused

’

~were recorded u/s 342 .Cr.PC, Awherein they professed -their

e -

-innocence and opted not to apoear on oath u/s 340(2) Cr.PC,
however, they wished to produce defence evidence.
T - Inall 06 DWs were examiried by the accused gist whereof is

as under:-
i . DW-1 Azmat Ullah Khan."‘F C No. 966 in his statement says

that “as per the available record ‘original lying in our office, I

“;‘;""Dl__s:;tw&; rs(e;}ig?zg-zf%e) produced copy of applzcanon Ex DWI/] conszstmg of 2 pages, and
inquiry repgrt on the strength ojl’applz’cation, the copy of which is
N Ex:DW1/2, consists of 2 pages, c:,ffbng with copy of DD No.1 1 dated
© 28/09/2013 P.S. Kohat Cantt which is “Mark D1” and application

“Mark D2’ consisting of 3 S/zeets Szmzlarly, copy of letter

No.471/PA dated 21/]0/2013 Ex: DW]/3

3

ii. DW-2 Khalld Usman FC No 1233 in hlS statement says
f
that “J have brought the record regardzng the complaznt vzde copy

ST

e Swy e

of application E :DW2/1 conszstmg of 3 pages along with report of

SHO P.S. Ustarzai dated 12/1 0/2,;)] 0, the copy is Ex:DW2/2, along

regarding theft of ATM card, whzh is “Mark D2/1” consisting of 2

with photocopy of complaint w/s 107/151 Cr.P.C. and police report
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pages. Similarly, report of DPO submitted to DIG Kohat is

Ex:DW2/3. \. : _ .

iii.  DW- 3 Atif Naeem Madad Moharrlr in his statement says

"‘-*‘""-—‘—"" gty »-—~-~--——:.1_..:.:=—-_.
N T T T e T

that “I have brought Roznamcha Regzster dated 23/03/2013, as per \

" Mad report No.10 dated 23/03/20]3, at 13:10 hours “accused ,

Maisem Ali started Gasht along ﬁ{;'th ASI Tahir Khan. Similarly,

i L S TR e e b o 3 S

vide Mad No.10 dated 23/03/20] 3 E‘zt 17:00 hours accused Maisem

Ali is returned to the P.S. from Gcwt and as per Mad No.12 dated

: 23/03/2013 at ]8 00 hours polu,e ojf' cials who completed thelr | i
AT e e — L

e

dutzes were counted and presont in oolzce station. Similarly as per

o TR 2% PRV [RPREEUIREST

?J:UH AMM AD YOU N AnMad No. 14 dated 74/03/201 3 at 00 50 hours accused AJazsem Alz ‘ | k

U {

Dlstnct & Sessions Judge, | ,
¥ Peshawar (PHC 108-64-1) has left the P S along with other oﬁ" czals for Gasht. The copy of

3001 0

above mentioned DDS are Ex:DW3/1 consisting of two pages”.

iv.  DW-4 Rehman Ali Record'Keeper in his statement- says
that “r have produced the record of Muafiz Khana, which was

conszgned in the year 2018 fﬂom Ishrat Ali deea’ writer dzst;zct

Kohat, copy of the same is Ex:DW4._/:'1 g

v. DW-5]Ishrat Alis/o (xhulam Naql in his statement says that
“I am a deed writer in district courts Kohat I am the deed wr.zter of
deed Ex:DW5/1 'in-‘ between Ikhlag Hussam Kiyani and Zulﬁqar Ali

Butto, the same is in my handwriting, "correctly bearing my
;"; '

signature as well as signature of the parties and witnesses’.

19
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;oo .' . ; . —
vi.  DW-6 Ali Nasir Kiyani. s/o Jamshed Ali Kiyani in his

statement says that “I am witnesi to already Ex:DW5/1, the same is

correct and correctly bears my signature”.

\
\

8.  Arguments heard, file perused and relevant law studied. )

9.  Learned defence counsel stated that the accused facing trial

LE ,

are ‘innocent and have been falsely roped in the case by the
complamant The accused has produced DW-1 to DW-6 in proof

of thmr innocence. Close relatlvu of the deceased who have been

r rme s

produced and exammed by the prosecutlon are not 1ndependent

e iy b = l“ I . e e = st

Nﬂ witnesses. meanmg thereby that 1hey are not worth reliance. Delay

R R i e s

‘~—-......,_-—-~

in report hag not been plaus1bly =xpla1ned by the prosecution. FIR

£
k)

; ’&fUHAMMAD YOUNAJlaS been lodged after dehberanon and consultation. No independent
] District & Sessions Judge, o
Peshawar (PHC 108-84-1) \yithess has been produced by the' prosecutlon in suppc)rt of the case
13 0CT 2020 .

in hand. No eye witness account ‘is available in respect of the
alleged offence. fIh the FIR, as stich‘ no one has been cited as eye

witness. Recovery of blood stained pebbles and 16 e':rppties of 7.62

o
"
-

bore {rom the alleged spot has fa‘lsel.y been shown and as such the °

.>.
i

FSL report is of no value. Even the ofﬁ01al weapon of accused

e

Malsam Ali has not matched wuh the 16 emptxes allegedly

recovered from the spot CDR avallaole on the file is not in respect

}
celo N

of the aI]eged offence. Medlcal‘fewdence and site pIan do not

e e e st o cmtn e 2ot
m.«...,.«-v—'

supporc the FIR story The accused party does not have any grudge

o e,

L N T e 57 et

against the complamant meamng thereby that the alleged motive is

baseless. The accused Zulfigar Ak a'Iias Bhutto has not remained
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absconder and at -the ‘time of occurrence he was abroad.

Identification parade is of no vélue at all because both the accused
Riaz Ali and Maisam Ali haczf’.. already been shown to Mst. A’lia
Parveen and Mst. Maria Pawem There are material contradlctxons
& zmprovements in the statemént of prosecutlon wztnesses whxch '
rendered them untmstworthy ‘"he prosecution failed to prove .its
case against the accused which :means that the accused are entitled

to acquittal. ) _‘

10.  On the other hand, Iearn:éd‘. St.PP for the State assisted by

learned cbunse] for complainant themehtly argued that with the

~1 , oA :
\@% + help of straightforward conﬁcicnbe inspiring and cohesive eye

HUHAMMAD YOUNAS witness account in the shape o* PW-16/ Mst Aha Parveen, the

District & Sessions Judge, _ . ) _
Peshawar (PHC 108-84-1) prosccution has proved that in \;lllage Usterzai Payan on the back

13.0CT 2020 side of his house the decedseﬁ Al Muhammad Bangash was
| M( murdered by acqﬁscd facing triaJ:Riaz Ali, Mai§am Ali along with
o ¢ | S

M €e/] 7 . ab_jscondlng co-accused  Mazhar  Alj and with  the
abetmcnt/consp1racy of aécused facing trial Zulﬁqar Ali alias
Bhutto. Accused Riaz Ali and Ma;sam Ali were correctly identified
by PWs/eye witﬁesses Mst. Alia -,i?allveen and Mst. Maria Parveen>
during identiﬁcatfon parade and t}ge i’Ws had not seen them before
this identiﬁcatiori. parade. PW-14/fieHangir Ali Khan Bangash, 'PW-.
15/Abbas Ali Bangash (complamant) and PW-16/Mst. Aha Parveen '

~are sons & daughter of the dec ased Alj Muhammad Bangash

respectively. However, close relatives are as good witnesses as any
' 21
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. other person. Delay in the FIR ha:, been plausibly explamed by the

(e

e s
......._—.._‘_-—

A prosecu’uon A strong motive in “he shape of land d1spute over

Shamllat—e l)eh and proceedmgs u/s 107/151 Cr.PC between the
parties as motive behmd the oc'c|;urxfence has been proved. The
accused party llad’ given malny a llme life threats to the deceased
during his life time. Site plan and. medlcal evidence fully support

&

the prosecuuon story gwen in the. FIR From the spot recovery of

' blood stained pebbles and l() emp 1e<; of 7.62 bore proves the spot
: i

alleged by the prosecuuon Po n vé FSL report regaldmg blood

/ stained pebbles and last wormn clotnes of the deceased lends further

-’
~

: support to the FIR. Long and ',‘_ll,nolticeable abscondance of the
WUHAW&ADYOUNAS A9 | |

District & Sessions Judge acensed Zulfiqar Ali alias Bhutto indicates his involvement in the
- Pashawar (PHC 108-62-1) : : . A i

offence to the extent of rabetn,a;erit. Crime weapon has been

1 3 0CT 2020

recovered from tlie personal boﬁ(;ef' accused Maisam Ali FC No.

1dent1ﬁed/recogn1zed by Mst. Al1a Parveen and Mst. Mar1a Parveen

with the help of search light ‘md hand torch at the time of

' ’ kY
occurrence. Learned Sr.PP assisted by learned counsel for
complainant submitted that, in «;;jihe circumstances, the. accused

e facing trial deserve capital p‘unish:l-‘,gient.
11. Prosecution relies wupon . the following categories of

evidence:-

i. Eyewitness testlmonv (PW 16/Mst. Alia Parveen) &

e et WA R

ldentlfxcatlon parad &

o — A

1502 in shape of Kalashmkov The culprits were duly



, - e o -
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ii. Post Mortem report.
iii. Recovery from the spor: and FSL reports.
iv. Site plan. ’

v. Motive.

vii. Abscondence.

'12. Evye witness account;-

In criminal justice systerh, »fO‘l.' proof of a crime eye witness
testimony enjoys tremendous sigi;:iﬁ;ance which may be furnished
by the victim or ,:;cho'se presént on ?i.hé}spot at the time of occurrence.

In the present case, stand of the p%osmecution‘is that PW16/Mst. Alia

Parveen and her.sister Mst. Mari'-'a Farveen are eyewitnesses of the

tragic murder of her father Captam (th) Ali Muhammad Bangash

S

/ at the hands of the accused fas,lng trial (Rlaz Ali and his son

g Maisam Ali) and Mazhar Ali (ab.sconding accused) at the abetment
HUHAMMAD YOUNAS
| District & Sessions Judge, Of accused facing trial Zulﬁqar Ah ahas Bhutto. The prosecutlon in
Peshawar (PHC 108-64-1)

13 0CT 2020 proof of the alleged incident ptjoduced and examined Mst. Alia

N
&

Parveen as PW-16.

PW-14/Captain Jehangir Ali Khan Bangash, PW-15/Colonel -

| Abbas Ali Bangash (comp.lainanjt:) énd PW-16/Mst. Alia Parveen
3 are close relative"s‘of the deceased;i.c. sons and daughter. However,
: ; '-.\. in 2005 SCMR 11958 PLDT 19'967'SC 138, PLD 2001 Peshawa\r 112
and 2003 P. Cr. L.I Peshawal 1309 it has been observed that mere
existence of relationship between thu, deceased and witness would
not make the witness an intéresteﬁ one and would not be sufficient
to discredit him/her‘.‘ In such a si;_éuation, more care is required to

TA LT o Dy
\ sy B 5
¥ TR EXS
It B ooy o
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weigh such evidence as compared o the one produced by a witness

- not having any relation with thfs'deceased/victim. Therefore, 1

1

thoroughly and carefully scr utmlzcd thelr court statements.
PW-14 and PW-15 thOl gh not eyew1tnesses of the
occurrence have unammously supported the FIR. PW- 16 alleged

eyewitness of the occurrence has Jlso supported the FIR by saying

" with her sister Mst. Maria Parveer was preparing tea for their father
and meanwhile someone knocked. the back door of their house. In
response, went out their father from another gate of their house.

After about 1. ‘/z minute they ueard the report of fire shots

- ’_//\/’ whereupon they looked outside the house from their kitchen in the
74 o -

MUH&MF AD YOUNAS

- District & Sessions Judge, father with Kalashnikovs. They al&;o focused their hand torch upon .

Peshawar {PHC 108-64-1) . .
130CT 2070 . the said three persons and clearly saw their faces. On the next day

at_about 10:00 AM the police visited the spot, her (PW-16)

Parveen and Mst.- Maria Pal;;/een),.' instance the site plan was also
prepared by the IO in p}gresen::-;: .of their‘ brothe;rs including
complainant where they mef with ""‘ch'e‘ir brothers after the incident.
On 30/03;/2013 h(;r. statement uw/s 164 Cr.P.C. was recorded. On
03/04/2013 PW-16 and her O‘cl.1e1'. si;éte} Mst. Maria Parveen (though
she was not prddﬂced in the witr;ess box) identified two of the

accused Riaz Ali and Maisam Ali in District Kohat Jail in presence

ATTS\ED ’

that on the evening of 23/03/20].3 at the relevant time she along

window and in search light tmey saN 03 persons while firing at their

+ statement was recorded by them averthere and at their (Mst. Alia |
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of PW-9/Mr. Aftab Igbal, learr-ed JIMIC Kohat. According to the
site plan ét the time of occurireljlceA distance between the three
accused present on the sp(;t and PW-16 is 38, 40 & 41 paces which

is supported by PW-16 in her court statement by saying that

distance between the place wher? ner father was murdered and their
kitchen was about 30 paces. In .-pr;asence of searc-hllight and hand
torch identiﬁ.ca;?.ion‘of ‘a ?erson:;;__ fri)m this distanbe is very much
possible panicuiarly when peOpie are from the same .locality like
the present case. Accused Malscun Ali has taken plea that on the -
: eventful time he was on dufy anc;Lj' wés in PS being police official in

support whereof he produ;:ed defence evidence in shape of DW- |

',//"’/ 3/Atif Nacem Madad Mobharrir PS Ustarzai Kohat. DW-3 pro‘ducéd

i extract/photocopies of Mad No.10 dated 23/03/2013 according to
MUHAMMAD YOUNAS o |

District & Sessions Judge, Which at 13:10 hours accused Maisam Ali started gusht along with

Peshawar (PHC 108-64.1 ) -

13 0cT m ASI Tahir Khan and at 17:00 houis he returned to the PS from

gusht. As per Méd No.12 dated 23/03/2013 at 18:00 hours accused
Maisam Ali was,in PS. DW-3 1r his cross examination says that

accused Maisam Ah then in Elite F orce was not on duty at the time

of occurrence i.e. 19:30 hours of ;3);3/.-03/2013 but as per record was
present in PS: However, no one from the police officials/officers
posteci at that police station I,has@ﬁpééred in the witness box to the
effect that at the time of oc:cun'e‘;ifceiMaisam Ali was with him in
5«%&‘; police :statio_n. Moreover, a;; mentioned above eyewitness

account of the alleged oc'currer.g..}ce;, in the shape of PW-16 is
k 25
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cohesive and tr ustworthy regaldmg presence of Maisam Ah on the
spot at the relevant time. Thus, the plea taken by the accused

{-‘

Maisam Ali is not trustworthy, hence, disbelieved. DW-1/Azmat

" Ullah Khan FC No.966, DW-2/Khalid Usman FC No. 123, DW-
4/Rehman Ali Record Keeper Dl(trlct Record Room, Kohat, DW-

5/Ishrat Ali s/o Ghulam Nagqi Dyed Writer and DW-6/Ali Nasir

Kiyani s/o Jamshed Ali Kiyani ‘have no nexus with the proof or
otherwise of the subject incident.

In the FIR, lodged on 24/03/2013 at 09:00 AM names of

~ eyewitnesses have not been disclos_ec! by the complainant. It is to be
noted that complainant posted at- GHQ Rawalpindi had been

~ _informed by his brother Haidar A‘Ii Bangash as Instructor at Cadet

;"@‘U Hieak AD YOJNA"COHege Swat and he/complamant had come straight from
District & Sessnons Juoge
Peshawar (PHC 108-64.4)

Borwn g family. Just after one hour of jthe report i.e. at about 10:00 AM

Rawalpindl to PS Ustarzai withont contactmg any other person of

P,W-IG and her other sister Mst. I{i;iaria Parveen in presence of their
M 9// 7‘;‘6( brother (complainant) claiming {0 have seen the occurrence gave

details of the spo{ to the IO who ai:cordingly prepared site plan and

also recorded their statements u:glder section 161 Cr.PC. In"the
", . circumstances, nbt citing his sisters in the FIR as eyewitnesses is

not fatal particularly as in the FIR it is mentioned that inmates of
i

the house after hearing firing informed their uncle living in adjacent
"house. Valuable guidance in this respect has been given in “Rasool

Baklsh Vs The State PLD 1964 (W.P.) 'Quetta 6”. It is a rare
‘ P 26
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phenomenon that in murder cases in place of real culprits innocent

; persons are charged. Presence of PW-16 and Mst. Maria Parveen

being unman;rl'ied in their house f{during night time on Athe dlay of
occurrence ié natural. PW-IG‘. V;fas cross examined at lengtﬁ But
could not be shatte1ed on matvrlal points. Thus, in respect of
murder of Captam (Rtd) Ali Muhammad Bangash though CDR data

.18 not giving any clear help LO the prosecution and none of the

4 !

accused has confessed hl:; guilt cohesive,. unimpeachable,
o 4 -

trustworthy and confidence f-,iinspiring eye witness account is
/ - S : -
. available in the shape of court statement of PW-16.

w7 According to PWf;IS/céinp]ainant, he was informed by his

brother Haidar Ali Bangash p‘:‘)st;éd as Instructor at Cadet College

MUHAMMAD VOUNA‘Swat on 23/03/2013 at 20 16 hours about murder of their father.

District & Sessions Judge,

Peshawar (PHC 108-64-1) A frer getting due permission Wthh in army takes some time the

130CT200 cc_)mplainant:léft Rawalpi_ndi for Ustarzai Kohat via Fateh Jhang
road. Howeveff', as explained J"Jy'hirn, when he reached Khushal
Garh Bridge he found it’closeg due to which he returned back to

Fateh Jhang and from tﬁere tQ&)k‘.f,Fateh Jhang, Attock, Peshawar,

Kohat road. Reaching at about 09:00 AM on 24/03/2013 the police
B A .
station Ustarzai Kohat which ‘tomes first from his house/village

appeals to reason. Thus, the delay in lodging the report verified in

is

the police statiori by PW-14/C£=1ptair.1 Jehangir Ali Khan Bangash

(brother of complamant) stands plaus1bly exp]amed In this reSpect

T A\ Eﬁg@;ehance is pIaced on 2019 YLP 1161 [Sindh (Larkana Bench)]
| 27
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E g A .
titled Ghulam Sarwar Jagiréni Vs"Hﬁssain Bux Jagirani, 2015 YLR
116 [Lahore] trt]ed Muhammad ‘51{1 am Vs The State & others and
Muhammad Zubau Vs State 2007 SQMR 437,
AIlegatlonb leveled by thc prosecutlon are that murder of
Captain (Rtd) Ah Muhammad Bangash had been committed at the

- abetment of the accused Zulﬁqar Ah alias Bhutto. The offence of

abetment/conspiracy accommg to PLD 1968 [Karachl[ 853 is a

,f substantive offence and to. estab 1sh this charge in view of FPLD
1970 (Karachi] 15 there must be‘fsome ewdence of an overt action
/ - or omission so as to suggest a preconcert or a common design to

. commit a particular offence.% In P]_D ;2001 [Lahore] 123 it has been

held that evic}ence can e'ven bﬁe' indirect and circumstantial.

MUHAMMAD YOUNAS However, overhere no evidence 3f an overt action or oOmission,

District & Sessions Judge, :
Peshawar (PHC 108-64-1) indirect and crrcumstantlal evrdence is avallable in order to suggest

’13 OCT 2629 that in the murdejl; of the deceaseéi the accused Zulﬁqar Ali alias

&

0/2— gﬂ(’ %/ Bhutto had played the role of abetment/consplracy Even the source

&W

of sallsfactlon about his alleged 1nvolvement in the crime in

Lo

question has not been disclosed by the complainant or any other
: P

. witness. Moreover, during the days-"of, occurrence, accused Zulfigar
Al alias Bhutto was abroad. He ha%'?also not confessed his guilt.
13. Post Mortem Report:-

.
7

As per post mortem report pr epared by Dr. Ashfaq (PW- 8)

~g'

on the basis of examlnatlon conducted on 23/03/2013 at 09:15 PM

he had found on the body of the deceased the followmg Injurres




g

MUHAMMAD YOUNAS

District & Sessions Judge,
Deshawar(DH" 108-64-1}

13 0CT 2020
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[ 'Entrv wounds

Exit wounds -

1. Right ! parietal: bone
(right ear) i'.of the sfgull (1

em) L

1.Left
bone of the skull (3”x 27)

occipito  parietal

2R1ght iliac fOS:.a (lcm)

anterlol ly

2.Posteriorly at level of L-
3 vertebrae (27x 17) |

. 3Ante110rly at ‘Ie\el of

11" rib nght sides ’lcm)

3. Posteriorly at the level
of L-1 vertebrae (1" x 1)

14 Anterlorly (rlghf side) at

the level of 5th int ,rcostals

space (lcm)

4. Posteriorly right side at

scapular region (1” x 1)

{the level -

S. Anterlorly left s:de at
of wnblhcus

(]crh)

5. Posteriorly left at

lumber region (17x 1) _

6.Anteriorly:i.~left alde at

the level of 2“d intef'rco‘_stals.

space ( lcm)

I

(left)
through in through (1”x
1”) i

6. Posteriorly

7.Left axillary fold: lun

7. Posteriorly at shoulder
girdle (1”7 x %)

8. Anterlorly at lef upper
thigh (17)

8.Posterio medially left
middle thigh (17x 1 14”)

| laterally (1cm)

9Left leg anterior

)

9.Posterio-medially left
leg 1”x 17 with fracture of

tibia.

10. Left foot posterlorly
(17) |

10.Left foot anteriorly (27
X In) ‘ .

11 Anterxorly publc reglon

(lcm)

x t

11.  Posteriorly at lelﬂ
buttock (1”x 17) l
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12, A lacerate;d wogihd anteriorly left side of abdomen

@ x 1%,

Cranium & Spinal Cord.
Fracture of parieto occipital bone of the skull &

membranes are ruptured.

Thorax: Walls, 1bs, cartilages, plurae‘, right and

I N : left. lungs, pcficar_diﬁrﬁ} heart and blood v-essels.‘:zvere
injured. |

} -‘Abvc:lomen: Walls, }gbefitoneum, diaphragm, stomach.

A

& its contents, small intestine and their contents, large
s,

th

intestine & their c'tbrftent"s, liver, right kidney and

/"/M .

bladder are injured. v

- Muscles, Bone & Ji‘}in.‘i::

?ﬁUHAMMAD. YOL‘JbiAb | ; =
st e 1) Fracture of skull, lef; femur, left tibia and scapula.

peshawar (PHC 108-64-1)

Remarks.

13 0CT 200 ) . :
: 12 bullet shois with its entry & exit wounds

described above. Death was due to injuries to vital
'org.ans i.e. brain, heart, lungs, kidney & massive
bleedings from the vessels.

Probable time betwgeﬁ': injury & death..... 05to 10
mirutes approximatgz_ly'l.& '

. | A .
Probable time between death & PM ... .. 1 %2t0 2
hours approximatel}{!.:

PM report Ex.PM correctly bears his signature.




Page 31 of 36

e

P

As observed In 2007 SCl\/ R 154‘! PLD 1976 SC 695 and

1994 SCMR 1928 Medical Evrdence_-' is conﬁrmatory type of~

ovidence and has got 31gn1ﬁcam valu in proof of hurt/murder
case. In the instant case, post mortem report fully supports the
prosecutlon case in respect of nature of m]urles and cause of death
being fire arm. In the YIR as well as statements of PW-15 and PW-

16 it is alleged that on, recewmg ﬁre arm 1nJur1es Captain (th) Ali

A Muhammad Bangash:"dled on the spot The same fact is supported

/

~TTTY

i ar\m\‘mt} YOUNAS

mistrict & geshions Judqe,

peghawar {P PHC 108

§3 0CT 2020

w1

FIR are also proved from medmal ev1:1ence

by the PM report as it is given therein’ That fime between mjury and

death of Captain (th) Al Muhammad Bangash was 05 to 10

minutes approximately. Date 4nd tlm., of occurrence alleged in the
Y

14. Recovery/FSL reports:- i::

‘_I________,—-"'—“"'""'-".'—-‘

Recovery of blood stained pefJbles and 16 empties of 7.62

: bore has been made by PW-1 7/Zeenat Hussam Inspectm (th) as

10 from the venue: of occurrence. Fe also secured one hand torch
from the house of deceased lymg in the kltchen and one search
hght installed out51de the house of the deceased. Last wornl blood
stained clothes of the deceased con51stmg of gamees, . shalwar,

waistcoat and banyan brought {Tom the mortuary after PM

\ ‘ :
_ examination by constable Ri[yat A:ii were taken into possession by

investigation officer vide recovery memo Ex.PW2/ 1 PW-
2/Hashmat Ali ASIas marginal witness of the said recovery memo

s‘upported the same. Blood stazined pebbles, garments of the
' 31

0

e e =
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15.  Site plan:- - B

In criminal 'casze'si site plan as observed in NLR 2002 -
Criminal 321 Lahore is a ve:ry importe:ht l.do:cument though not
constltutmg substantlve evidence. PW17, ‘_,eenat Hussain Inspector

/Investi-gating Ofﬁcer says that he has p‘»re;’aare’d site plan on the

pointation of PW-16/eyewitness and her other sister namely Mst.
‘_._—-‘——"-_-—_-___-“- t. e ———
Maria Parveen in presence of complaunan1 PW—lS/comp]amant and
f ‘t‘
PW-16/Mst. Alia Parveen also say so. The.'- sxte plan contains similar
f .

note. The spot alleged in the FIR and repeated in court statements

r T .of eyewitness (PW- 16) and PW- 17/1() is proved from this
X ) /vﬂ i B
document In this docun‘ie‘nt 03 accused, :the deceased and PW-16

g)emdes Mst: Maria Parveen have been shown on the spot at the

|AMWIAD YOUNA )
ict & ions Judge,
g‘;;asf:}jg’quLai relevant time as alleged in the FIR and repeated in the prosecutlon

3 0T 2020 -evidence. | | : i .,"‘
16. Motive:-

As per FIR, motive behind the occirrence in question is land

/property dispute between the part1es PW-14/Captam Jehangir

Khan Bangash PWlS/complamant ang- PW16/Mst Alia Parveen

— —

fully supported the FIR in this respect They were cross éxamined

at length but could not be shattered. Cppiés of c1v1l 11t1gat10n and

H
3

proceedings w/s 107/ 151 Cr pPC between the parties are avallable

on the file. PW-14 & PW—IS further told that the accused party had

many a time given life threats to thelr father in his life time. Thus,

S 33

f
/;
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S

However, it has been obsewed in 2008 P. Cr LJ 405 Lahore, PLD.-

2004 SC 44 and 2005 SCMR 427 that rnadeqlzacy or weakness O

1 not adversely affect the prosecution if

l.

even absence of motive wil

the case is otherwise proved

17. Abscondence -

As per record proceedings w/s 204 Cr.?C and u/s 87 Cr.PC

were carried out. agamst accused Zulﬁqar Ali alias Bhutto and

| challan for proceedmgs u/s 512 Cr PC was also submitted.

However in view of 1999 oCMR 1220 995 SCMR 1373- 1627,

PLD 1995 [Peshawar] 155 'md PLD 2004 .[Peshawar] 20,

1

-
abscondence of an accused can never remedy the defects in the

-
,

-

e it is neither necg;ssarrly indicative of guilt

spl‘OSGC\.lthI‘l case becaus

MIRA n YOUNA
4 & Sessions Judge,
A :(;\08 —oM) nor is ever sufﬁ01ent by itself to brm home gullt against an
130CT 00 - accused. As such, “his prevrous abscondense due to absence of other

incriminating evidence does not provrde any support to ‘the

prosecutlon case.

18. In PLJ 2006- Crnmnal Cases Peshawar 359 (DB) it has been

person for an offence

l

held that while convrctmg an accused

ment court has to be fully

particularly ina case of capital pumsh

convinced that in the prosecutlon

S doubt. Considering the above ment
that coherent oral accoun

empties of 7.62 bore,\

confirmatory medical idence, sup

+

ATTSTED S

case- there is not even the slightest
1on'fed factual & legal-position'
t, recovery of blood stained pebbles, 16

hand tovch search hght from the spot,

portmg srte plan, posrtlve FSL
34
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es and mouve are available in

report regarding blood sta;incd articl
support of the prosecution €ase 1t stands eSLabhshed be
shadow of doubt that the accused facing trla Riaz Ali and his son
der of Captain (Rtd) Ali

Maisam - Ali have committed the mur

yond any

‘l y

2005 p CrL.J 1939 }"eshawar when offence
*num sentence therefor o

Muhammad Bangash.

As observed in

ti- e-Amd is estabh;hed max1
mu1dcr of Captam (Rid) Ali

19.

of murder/Qat

will have to be given. However, for

has been proved' agamst 02 persons

* Muhammad Bangash charge
pumshment will not be
nd ‘Maisam All should be

proper meaning

due to which capital

thereby that accused facmg trial Rlaz Ah a

- -f-( ) /\/ * . . ) '
given lesser punishment.

e

e case FIR. No.80 dated 24/03/2013 w/ss

Resultantly, in th
1zal Kohat, each of the '

C at police station UstP
Malsam Ali s/o Riaz Ali is |

20.

wpaDl Y OUNAS
g Sessions Judge, 302/109/34 PP
war (PHC 10864-1). :
Riaz Ali s/o Nadar Ali and
PC and séﬁtenced to the €

Rs.200,000/- (Two

accused
xtent of

3 0CT 2020

convicted u/s 302(b)/ 34 P
(J fy/b( } imprisonment for hfe as Ta'zir. Each shall pay
ompensat1on to LRS of tk e‘ decedsed in view of sectlon 544-
each shall undergo further s1

d to the convicts.

lac) as ¢
A Cr.PC, in default whe1eof x months
ion 382-B Cr. PC 19 cxtende
dnd sent to Central Jail,

5L Benefit of secti

They are on bail, taken into custod‘/
jon wai'_rari'ts to serve the se€

Peshawar along withg‘bcnwcu

ntence

awarded 10 them.
35
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. necessary and signed by me

L Page 36 of 36
21. However,: for want of proof,‘he accused facing trial Zul'ﬁqar
Ali alias Bhutte 15 acquittedz of 1:he c};arge of -abetment/conspiraey
leveled against hirn He is on .::t.)ail he and his sereties are
dlscharged from the liabilities of baﬂ bonds |
22.‘ So far as the case agams* the abseondlng accused Mazhar
Alis/o Nadar Ali /o Usterzai Payei'fl, Kphat_ is concerned, in hgh.t of
the evidence available, prima jf?ecie case exists legainst him.
'l’herefore, he Ai's deciared; proclclmed offender. Perpetual non-
bailable warrant of his arres.t' be-gesded against him. Hie name be
entered in the Reglster mamtamed for the POs. Case propeity be
kept intact till his arrest and t11a! i
23.  Copy of this Judgment co: 1<1st'ng of 36 (thlrty six) pages 1s
glven to the convicts free of eost They in this respect thumb

impressed.the order sheet. File be-; cgnsxgned_ to record room after

completion and cgmpilation; \ o

Announced . N B '
13-10-2020. ' MUHAMMAD YOUNAS,
| Ses,lons Judge, Peshawar.
13 0CT 000

o CERTIFICATE
" Certified that this Judgn'*em consists of thirty six (36)

pages. Each page has been r\rad checked, - corrected " where

Sosswns Judee, Peshawar

13 0CT 2000

bl
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Cr. Appeal. No. _#__/ 2020

1 Riaz Ali S/o Nadar Ah
2. Maisam Ali Riaz i\h both reazdents of Ustarzai Payan, Tehsﬂ
and D1qtmct Koh; ................................ (Accused/ Appellant)

1. The State. ‘ . _
5 Abbas Ali Bangash S/o Ali Muhammad Bangash R/o

Ustarzail ‘Pg.yan.; - 'I‘ehsﬂ and District
K_ohat...‘...._ ..... ........................ (Complamant/Rcspondmr)

CASE F.LR NO £0, DATED 24[03[2013 CHARGE U/£ 302, 34,
109 PPC POLICE STATION UST&RZAI. KOHAT.

APPEAL U/S 410 CR.PC AGAINST THE JUDGMENT

DATED 13/ 10[2020 OF LEARNED SESSIONS

JUDGE, P EQHAWAR WHEREBY/ THE LEARNED

'TRIAL CO’HRT C("NVICTED ANI) SENTENCE BOTH

THE AI’PI!.ALL&NT u/s 302Lj/34 PPC _TO L!FE

| myméormza:m AS TAZIR _WITH _FINE oF

' RS.ZOO, 00[ {TWO LAL) EACH AS COBiPENSAT‘iON

TO THE LLGAL HEIRS OF DECEASED UNDER

SECTION 544-A CR.PC, IN DEFAULT OF PAYMENT 6

MONTH SI I?ENEFIT OF SECTION 382 (B) LR PC IS

EXTEN] )ED ’{‘O THE A}E'PELLANT S.

/‘"’“’"‘\
8 e QTR T o)
ol \l A /,«—.
’
Y ’, /
e ayd
“./‘. ’/

CrAB61P2(120 RIAZ AU Vs S'FA"i'ElC;': PG50.pdi



UDG! EET -
PESHAWAR HIGH COURT, PESHAWAR
" (Judicial Department) '

) Cr.A No. 861-P/2020

CONSOLIDATED JUDGMENT

Date of hearing: ~ 28.02.2023

Appellant (Ria?ﬁ!i and Maisam Ali) by: Syed
Abdul _Fayaz & Mr. Muzahir Hussain

§ (Kohat), Advocates.

Respondents: (the State) by: Mr. Muhammad
- Nisar, Addl. AG and (complainant) by
Mr.Hussain Ali, Advocate.

* k&

MOHAMMAD IBRAHIM KHAN, J.— This

singled-out judgment - shall dispose of

 criminal éppe.alfNo. 861-P/2020 titled Riaz

Ali & anothér:"vs tke S(ate & another,

criminal aplpéél A‘No. 141-P/2020 titled The

State vs Riaz Ali & another, criminal appeal’

No. 919-P/2020 ‘itled Abbas Ali Bangash vs

Zulfiqar aliasKBliutio, and criminalvre,vision

. ~ ]V// No.140-P/2020 titled Abbas All Bangash vs
/ | Riaz Ali & éi’hegs-. All arise out of a loner

judgﬁent dat;éd 13.10.2020 ‘passed by the

learned Sessiéﬁs‘ Judge; Peshawar in Sessions

Case No. 02/SC of 2014 trial held of FIR No.




80 dated 24.03.2023 under sections: 302-34-
109 PPC registéféd.;{t Police Station Ustarzai,
!

District Kohat.

2. The " contents -of the murasila

-followed. by registratic_m of first information

report are that:.fon..: 24.03.2012 coxé;plainant |
Abbas’ Ali 'Bangésh:repbrted thé matter to the
effect that. whilé jx:rfom}ﬁng .his d_pties as .
Major in lPakista‘zé Army at GHQ, Rawalpindi,
he received intb;nhgtioh l‘:hat on 23.03.2013;
his brother Haider. Ali Bangash, posted as -
Instmctdr at Cadef--College, Swat, -. at-labout

19:25 hours wcrf1t otit on right side door of his

house when someone knocked at the 2" door

towards the barren fields. After at about 1.5

minutes, the inmates heard firing shots from

back side of the"ihouse hence, on fe;lephonic.

“call, his uncle n_“amsely Taj Muhammad came

to their house, who found the deaa_; body of
Ali Muhammad Bangash in the barrén fields.
After  arrival from : Rawalpindi, the
complainant , charged accused Zulfigar Aii‘
alias Bhuito, Mazhar Ali and Riez Ali for the

murder of his? i)réfher. Motive behind the




Ali and Maisam2Ali fguilty %f sthe-charges
lévglled against them while_ ac;':uéecgi Zulfigar

alias Bhutto was acquitted of the charges of

. abatement/conspiracy. The sentences are:

Accused ‘Riaz Ali son of Nadar
Ali and Maisam Ali son of Riaz
Ali are convicted w/s:302(b)/34
PPC and sentenced to the extent
of imprisoninent for life as
Tazir.  Each . shall pay
Rs.200,000/- (two lac) as
compensation to LKs of the
deceased in view of scction 544-
A CrPC, in defauli whereof,
each shall undergo further six
months SI. -

-Beneﬁi'of Section ‘382—3 Cr.PC

was also extended to them” *

5.. We have heard é;guments of

leamed counsel for the  appellants/

respondents; learned Addl. AG on.;.behalf of

the State assisted by private counsel for
complainant and perused the record with their
valuable assistance.

6. While hearing learned counsels

-~ for the parties in this criminal appeal as well

as in the connected appeals and criminal

revision, it was pointed out: that while each -




T

accused facing.trial on examination - under

~ section 342 C;PC was put a specific question -

“Do you .want to produce defense
evidence?” The answer whereof copied in
verbatim have named Ishrat Ah, Arz Navees

of District 'Kohat, Record Keeper of Judicial

Record Room, Kohat, Record Keeper of DPO

Ofﬁce thet, Ali Nasir 'Kiygni son of

Jamsheed ' Ali Kiyani r/o’ Usterzai Kohat,

‘Record 'ICeeper of DIG ‘Complaint Celi,

Record Keeper of Police Stéttidh Usterzai and

the inquiry report from D“’O Ofﬁce Kohat

' regardmg thelr false mvolvement Whlle the

statement of the defense' withesses were
exammed they are DW-1 Azrnat Ullah Khan
FC No. 966 Record Keeper Complaint Cell

DIG Ofﬁce, Kohat, Khalli Usman FC No.

1233, Record Keeper DPO Ofﬁce Kohat

DW-3 Atlf Naeem, Madad Noharrar P.S

Usterml, Kohat DW—4 Rehman All Record

Keeper Muhaﬁz Khana Kohat DW-5 Ishrat

Ali son of Ghulam Naqi:“: Deed Writer and

DW-06 Ali Nisar Kiyani son of Jamshed Ali

Kiyani whereafter, there is no statemént of




~ on conv1ct10n it will be dlfﬂcult to prove that _

learned Defence Counsel pertammg to closure

D

of the defense ev1dence but presumed to have

been closed.

7. It was the dire requirament that

all such defense witnesses should:have been

examined for each accused facing trial.

Neither verbatim copies in triplicate are

available nor there is any order of 'the learned
tr_ial_courtdto th;e effect tha_; all s,v_lch defense
witnesses are -examined for all it_he three
accused facing f;tr'i'al as have been examined
only 'onee. When ihis anomaly ratl:he:r; illegality
was pointed od%t, the learned cou;gsels for the
parties were eonfronted with, théy readily
accepted it and have proposed that if at all this
iegal infirmity is not cured” with either
triplicate coples of these defense W1tnesses
with an order of the 1earned trial court or such
defense thnesses are td be " examined
separately as thnesses in defense for each

accused facmg trial then certamly God forbids

each accused: was given -an opportumty of

producing seperatelyjf the defense witnesses

o




or at least either Aconsep_};; be o‘*c:;‘t{_ai‘r‘lled Qhen
these witnesses are examined ogb@half of all
the accused and the learnéd tria;i;, é‘étirt has to
furnish verba{im copies of e:ac}:; defénsé
witnesses’ statéﬁlent. in tripiicate‘:v |
8 Learned counsel for the parties
are agreed, l;ét to cure this _;arllémaly, the
conviction of each accused Rlaz Ali and
Maisam, awarded to theﬁi ,, thfdugh the
impugned .judgment. .be, set éside' and the
matter be sent back to the learnad trial court to
follow the observatlons in the precedmg para.
9 . In view of the abeve, while
setting aside the unpugned conv;ctlon and
sentence, cnmmal appeal No. 861-1’/2020 ‘
<titled Riaz _'AI: & another vs the State &
another stands disposed of accordingly.
ﬂ’aj 10. ) .;So far as criminal appeal
/— - No. 141-P/2020 titled The State vs Rtaz Ali &
< another, crlmmal ‘appeal No. 919-Pl2020
titled Abbas Ali Bangash vs Zulfiqar alias
Bhutto, and criminal réviéion No.140-
P/2020 titled Abbas Ah Bangash vs Riaz Ali

& others are concemr*d smce, the main




judgment dated 13.10.2020 o remand of the
case has been set ‘aside henc,é;_ these appeals
" and revision petition stand dism.isse;d, being
infructuous. - o ,
11. Before partm{, with  this
judgment, needless to mentlcn that accused-
appellants R'iazzAli and Maisam' Ali, prior to
| ahnpuncemént of the impU'éned judénent
which has - been set aside,zk were on bail
thereforef their previous st&tu§ is_restored,
. who be reléﬁsg'd forthwith on bail on already
bail bonds being revived whilet'th'e" acquitted
accused Zulfigar Ah alias ‘Bhutto will also

Jom the trial, whose ball bond.. are also ‘

revived. R '
Announced. : '
Dr: 28.02.2023 . - /

_JUDGE

<l
%

/

Muhammad Flaz* (D B.) Hon'ble Ms. Mohammad !brahim Khan, J
Hon® blc Mr. Justice ljaz Anwar, ]

JUDGE
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Case No. 690/SCaf 2023 [state. V5. iaz A6 L others) : Gage of 29

BEFORE THE COURT OF ASHFAQUE TAJ
SESSIONS JUDGE, PESHAWAR.

~ CaseNo. - =~ - . 690/SC of 2023
' The Original Institution in Distt: Kohat: 24/10/2013.
The carlior Judgment: 137102020
Rcmﬁn&oi’ case to this c};urt is of: ' 28'/02/.2023’.
ﬁai‘eof Decision: - 16/09/2023.
étate' * Versus 1) Riaz Ali ';/O Nadar Ali, _~

~-2) Meisam Ali s/o Riaz Ali,
3) Zulfigar Ali alias Bhutto
- s/o Nadar Ali all r/o
Ustarzai Payan Tehsil &
- & District Kohat. .
esisnnns(0n bail)
4} Mazhar Ali s/o Nadar
- . Ali r/o Ustarzai Payan
Tchsxi & District Kohat.
" eewfabsconding)

‘ K/;"\é%e" . FIRI\O. o e - 80, - B
; of? s . Dated: IR 24/03/2013.

%% . o d
el f:gv% W Sections: . . 302/34/109 PPC, N
w e Police Station: - Ustarzai, Kohat. A i R
' e ' R g A

@ MJ Jehanzeb Khan Sr. PP for State & Mi Hussain Al
_ Advocate, counsel for complainant,
° MrAbdui Fayaz Khan, Advociie, and Mr Muzahir Hussain

- advocate from Kohat Bm for accused faung trial, : L\J,s:‘ werke r.;
3 Districe f‘om:f {’asfmwafj o

J UD’GMENT: s
My predece‘ssor in ofhm rcndered d thoroug,h Judgment in - : | _ 7

_ {hxs case on October 13, 20"0 to]lowmg, the. trnai The accused,

- Riaz All son of Nadar AI:, and Mejsam %h, son of Rza/ Ali, were

i
="



another,

Case No. 690/SCof 2023 [Seate.Ve. Rjaz AB oL otfers) " ®age 2 of . 29

found guilty under Sectxcm 302(b)/34 PPC an(i semenced to life i in
pnson as Tazir wuh a fine of Rs. 200, 0001’- (two lac) each as
»compensanon to the LRa of the dcceascd under Scctxon 544-A
Cr.P.C. If they do not pay LhL fmc they would have to serve an_ :
additional six months. ’I_Tfae benefit of S_e-ctio‘n 382-B Cr.P.C. was
extended 10 the convxcts

C 2 ‘However, Lhc accused, Zu!ntqar Alt alias Bhutto, was
acquitted-of 'abe'zment ,a"a'zd Conspiragy charges. Accused Mazhar
Ali, s/o: Nadar Ah whe dxd not sumndcr before the Iaw, was
deddred a pro;lalm?d uffendc'r, and a pvrpetual non-bailable
warrant of arrest was AISSL_HIGd.

;3. ‘l The an’b]el-.Pesl'lawair- Hi‘gh -éourt, Peshawar, via a
valued judgment passed in Criminal |

. Appea] No. 86[-P/”U”0 mled ‘Riaz Ali & anothn.r vs. the
- State & another”,
. Appeal No. 141-P/2020, titled “The State vs. Riaz Ali &
A , _

» - - Appeal No..919- ?/20’?0 titled “Abbas Ali Bangash. vs

éulﬁqar alias Bhutto”. And
0 Cummai revision " No. 140-1’/’7070 titled “Abbas All

Bangash Vs Rlaz Ali & 4’ lthers"

4’. A All arising out. -of thc abcv;-referred Judgment datqgl,‘,m(ﬁ

October 13, 20_20,-passe’c§ by my predeccssor, the learned Sessions

it f'é»fnmi‘
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Case No. 690/SC of 2023 [State. V. Riaz AB &L others] ' Qugedof 29

: 7.‘— | The Hon'ble Peshéwar High Court, Peshawar, has directed

this court, given the obseifvation's quoted in para. 7 of the valued

7\
~3

~ consolidated judgnncnf, and for ready reference, the same is
hereby reproduced: - .

“It was the dire requirement that.all such defense witnesses

should have been examined for euch accused facing trial.
Neither verbatim copies in trz'plica/e.dére available, nor is
there any order of the learned trial court t_‘hat- all such
defense witnesses are examined for all three accused facing
trial, as they have been: examined only once. When this
anomaly rather illegality was pointed out, the learned
counsel for the parties: was confonted, they readily
“accepted it and_have proposed that if at all this legal
infirmity is not c;ure;d w;ft/z either triplicate copies of these
defensé wimes‘se.s"wilth an order-of the learned trial court or
such defeme 'ﬂfitneis:;i'es are to be efam_ined separately as
wimesses in defense for each accused facing trial then
certainly God ﬁprbic?s on '.cqnvibfx'on, it will be difficulr to

- _ prove that each accused was even an opportunity of

produc:‘ng }epara(e{y of the defense witnesses or at least
either consent be _obtained when these witnesses . are .
examined on behalf-of a'lll the accused and the learned trial
“'court' has to furnish verbalim copies of each defence

H

. Witnesses '’ statement in triplicate".

. P
., :
. . . R <o

8. Additional statemens. were. recorded from Riaz Ali and

‘Meisam. Ali on 20]05/:2023 and Zulfiqar' Ali alias Bhutto on
) 27/05/2023 under Section 242 Cr. P-C."l".ﬁey‘expressed their intent

B .
a

S o s
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not to testify under oatl: but to present their defence evidence and

rely on defénce witnesses (DWs).

9.  The defence counsel requested the transposition of

defence evidence for all three accused, which was granted afier

the comiplainant’s counse! raised no objections. Statements of

{ . ‘ .
defence witnesses were then transposed in ‘triplicate for ‘each

accused, and the defence sounsel concluded their case with their

statements. recorded.

" 10... OnMarch 2472013 af 09:00 hours, on' the repoit of Abbas

Ali Bangash s/o Ali Muhanmad Bangash, a F IR was -registered to
the effect that he Was,;pésted at Genéral Head Quarters (GHQ)

Rawalpindi as a Major-in the Pakistan Arm‘if, on 23/03/2013 at

- 20:16 hours, he was informed by his brother ]E-Iai‘dar Ali Bangash,

. pf:é\o ik
R »'{\"\\"i ¢
A AR~ TS AN
xf)\":\' e f“g}\;’.}
EUS

. while having his dinner, want outside through the right door of his -

Instructor at Cadet Coli‘ec;e Swat, on h‘isr’cohdplai'nant cell # 0300-

3@(563708179 qua the murder of thelr fathm Capt Ali Muhammad
Bangash(letlred),) in hnE vﬂlage Ustarzax Payan Kohat. On -

. 23/03/2013 at about 19 15 homs someone. knocked on the left

yellow back door of ‘their house, whxgh was towards the barren

field with some trees, and'in response, Ali Muhammad Bangash;

house.. After about 1.5 mmutes,'the inmates' of the house heard

ﬁrmg from the back side of the houac After that, they called Taj

Muhammad, the uncle of the compia'nant, on the phone anf(aﬁ

e

n'(‘ Friian
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e

¢

-im‘

e
A

U‘ m :z«x'x‘ﬂ‘zz:}z

Baoreer




{
i

ey
TerE s,

Cou Mo OSC 2023 [State . Qs AGdothers]  eugeof 5

e

Muhammad came lo thexr house. T he hous; inmates dnd T&J

- Muhammad went towards the barren ﬁclds and. found Ali
' Muhammad Bangdsh lymg ina poo} of blood. The dead body was

shlﬁed to Civil Hospual Ustarzai, - Kohat, for postmortem

exammation He/complamart leﬁ Rawalpmdl for Kohat via Fateh .

Jhang Road He/the cumplamant retumed from Khushal Garh

Bndge as it was c]oqed and took Fateh Jhang Attock, Peshawar

_ and Kohat road He told Mu;taba Ah ?HO Police Statjon Ustarzal

on the phone to waxt for hlm as he wanted to rt.pon the matter and
he fi rmly behevcd that h[S co-wllag,ers namely Zu!ﬁqar Alil alias

Bhutto, Mazhar Ah and Rlaz Ah, sons” of \’adar All, were

Amvolved in the murder of hlS father The- motive behmd the.

- occurrence. was dlsputed over Shamxlat-e-Dt.h wah the accused

g party, which was pmdmg, in court, and the culprlts had given life
- threats to the deceasedmajny ;nmes. The deceased had told the

| chpiainént_ and his dthér twd'éozi's namely Haidar Alj Bangash:

and. Jehauglr Alj Bangash that if he gol kllled it would be the
o

\Q ﬁ\o“s 3 doing of the above-clted culprtts If Zulﬁqar Ali, alias Bhulto was

72 f\i}aﬁmad he was mvo]ved in Ihe consplracy to-murder the deceased

and lhe culpnts belongcd to the terrorfst groups of Orak/al and
Rhurrum Agency Jehang,ir AJI Khan Bangash lhe complamants

brother, venf ed that he 51gned the FIR, Hencc the present case.

my
e ::.
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1. In‘itially,'é chall“an was filed against Zulﬁqar- Ali, alias

Bhutto, and Mazhar All under Section 512 of the. Crnmmal

&

LhEs

Procedure Code and. ag,amst the accused Rlaz A]l and Meisam Al
for the contested trials. On the appearance of accuscd Riaz Ah and
'Meisam Ali in court, 9ecessary pape;s were _prov.:dcd. 10 th_em as
. required :under Sectio_r;_ 265-C Cr. P.C. A'charge was ﬁfalped, to
which they ipleaded né)t guilty and 'claimed trial. Based on the
| -statement of SW-1 Dastan Ali No. 87 DF C pohce station Usterzai
Kohat proceedmgs u’s )I” Cr. I’C were mltxatcd against ‘the .
| abscondmg co-accueed Zulﬁqar Ali alms Bhutto and Mazhar Alj,
~and the prosecut;onwgs al l-pWed to Ieaf.i evidence in their absence.
Later, -accused Zulfigar Ali aliz;s' Bhutto was aflrcsted, and his -
suppiememary challan- was submmed under Section "65-C'

CrP C. The necessary documents were also pr0v1dcd to hxm

arges ag'ajnst all three;A accused facing mgil were framed, to

&ghich they pleaded not_:g‘uil‘t‘y dl‘ld ¢laimed -L!ti‘a.l,.

) - e L . o, ) . -
e 5 o 12. In the prosecution’s case for a murder trial, 16 witnesses ~ ~
AR - . N N .
2 N . . .
'\9';"\(.\ ek <5 .\}S\)",} o ' ) . , . .
W § g~ were - examined. ‘Here's a summarized overview of their.
AT\ U e
A3 . . 1 :
-testimonies:

'W—ithess:;TesﬁnionieéAi'ri.Sumr-néry;and' Exhibiié in.a Murder Case:
-1 P\V—l/lﬁxkhar Al F(, No 84
s Witness Tesumony Transportcd blood-leamcd pebbles and

garméﬁts td:FSL,‘ Peéhawar,‘ '




L
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. Exhibits: Bifoqd»si’a'inéd pebbles, blood-stained garments,
parcel with 16 empt‘ié's of 7.62 bores:
» His Statement: Recorded by the [0 undef Section 161
CrPC. ‘
2. PW-2/Hashmat Ali ASI:
. Wlmess Tes‘nmony Witnessed the recovery of blood-
stained garmcnts and their sealing.
~» Exhibits: Bioqd—,stainéd garments.
; His Statement: Recorded under Section 161 Cr.PC.
3. PW_-3/Maqbool Hussain FC No. 67:
. ‘Wim;;t,ss' 'I‘eétimony':‘ Wﬁtnesséd the recovery of a-
Kalashnikov and jts seal§ng. ‘
KN Exhibits:: Kalashnfkbv,‘ wartants ws 204 Cr.PC,
Aprocilavx_ﬂatio'n notices u/ 87~-Cr.PC.
« His Statement: i{eco-rdééi'ﬁ-nder Sc'ction. 161 Cr.PC.
4, PW—4/Aman Ullah Constabie No. 88:

. Wltness Tesnmony Wuncsscd the recovery of CDs and

: letters._ g
. Eschsbits:'rhree CDs, two English .Jetters

. Hls Statement Recorded under Section 16 Cr. PC

51 PW-S/Daslan Ah HC No. 87 b

0 W itness Tesnmony thﬁ*ssed various recovery memos .

.and handled \vagrants[l?'roa;Iamatipn. notices,

T
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. .f.x’hfbits: quod-égain‘ed'garments, official Kalashnikov,
: -'\'&_rarrants'u/s 204 ,C:"r.P,C, proclamation‘not_:ice.‘s u/s 87 Cr.PC.
-+ His Statement: RZeﬁ:orided'undér Section:lGl Cr.PC.
6. PW-6/Mujtaba Ali S1: o
. Wit'nesé Te-s'timony':.l'nitiated}the FIR, 'arrvf.;sled the accu'scd,
and'submitfga chal,léné. | |
« Exhibits: FIR, card of arrest, interi;n challén, complete
_ challan. ' | A
7. PW=7/Nazeer Khan S_H(,):-:‘a -
| . W'itn_ess Tcstimoily‘:: Prfe'pa'red the'iriques’t report and injury
shect. .
. 'Exhibit's: Inquest report of the deceased, inju'ry s;hee't.
8. PW-8/Dr. A’shfaq: |

+  Witness Testimony: Conducted é'postamor,i‘em'exam ination,

documented injuries:

s Exhibits: Post-mortem examination report, injury

X 2 '
AR et - descriptions. &

CAReH) c 30l W

45 9. PW-9/Aftab Javed, then IMiC-VI Kohat:

»  Witness Testimony: Coudim'te_d-{id.entiﬁcati('m parades of
accused persons. .
. Exhibits:-f\pp] ications for identification parade,

-identification parade repert.

~ '10. PW-10/Gul Janan Inspector:

el
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| « Witness TeStimbny: Submitted a supplementary challan.
' Exhibit: Supplemertary challan.
11. PW-11/Naeem Uiléh st . | - @2
»  Witness Testimbny-:fonducted partial im'estiga,tion,_ \ |
handled CDR evidence, and arrested an accﬁsed.
. Exhi.bifs: Call data recording (CDR) related to 2 mobile
‘phone, letters with CDR déta,' applicatiops fo.r police
custody, mobile data A:‘ecoulé‘-. |
12.PW-1 2/Wisal PA .tov‘SP Investigation:
. Wimess; Testjm;:)hy: ‘Witnessed the re;:overy of court
| dc;cumc,nts: -
| = Exhibit: Coun dc)_cumen;s; petitions, letters, and Google .
..maps attached to_fa; Itrtl:f:r.
13, PW-13/Muhammad A‘zamSi: ,
. Witiess Testi-moziy:.ﬂandl;‘:d docuiments and recorded

statements of witnesses.. .

» Exhibit: Documents consisting of 205 pagcs

S0

TN 4. PW- . wangir Ali B . .
@s‘zﬁe ﬁ"\"‘&%ﬂﬁ% 14 PW-14/Captain _Jehdr?g,;rAh Bangash:

s e

« Witness TeStimonyt endorsed the FIR and provided

information regarding threats made to the deceased.

.« . Exhibits: Father's complaint letier tq 'Maéistra‘te BK_%
 surety bond.

15. PW-15/Abbas Ali Bangssh: I 3 /\onot

“Distrigt Conrs

-t
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" »  Witness Tesii'mm}y:;‘l.lecor_ded the FIR. .

» Exhibiz FIR. -

N "vk -

16. PW-16/Mst. Ali Parveen:

Wi.tness T estimony:_ ‘Prov.ided.-au gyewitness account of the’
mc:denf |

Her Statement: Recorded under Section 164 Cr. PC

These exhibits and thé witnesses' testimonies constitute the
prosecution's bomprehgn stve-case in'the m.urdel_' trial.

13. After the close of the prosecution evidence, statements of

'ihc -accused ‘were rccorde_{l under 'S‘ect'ion— 342 Cr.P.C., wherein

they professed their inpocence and opted not to appear on oath

under Section 340(2) C1 P, however, w;shcd 1o produce defencc o
evsdence. o | o

¥4, -Th'é accused cal'leclvﬁﬁon gxtotalal of six-defence witnesses,

and ihé_ critical points- oi t:hc.ir’-_-t'estiinony are summarized as

| f_oll'o'ws:,:'

1.DW-1 Azmat UnahKh'an. FC No. 966:

@

. Téstirﬁq_ﬁy: P‘r_Odug:cd,va:rious. cioculneﬁté,'includi.ng an
' aﬁpl.fc:;tién, an inquiry A'repor:'_’t, ahd-.DD No. 11 dated.” - .
A : 28/09)70‘13 | | |

,\%. Exhlbxts Anphcanon (Ex Dwl/ I), mqmry 1cpon M

_ (Ex.DW 1/23, DD'NO,I_'I (Ma,:_rk D1), applicatioh (Mark DZ)2 Py

w(Eyaminer)
Dl?tncf Clpnrd P

L TED



Cat.'MJ MZS'C of. 2023 B [S’tam%. Mﬂfi Lothers] Page 12 of 29

2. DW-2 Khalid Usman FC No. 1233:

« Testimony: Brought records related to-a complaint, such as /: S

. - an application, SHO P 5. Ustarzal report, and a pohce
report regarding A iM card theft.
» Exhibits: Application (Ex.DW2/1), SHO P.S. Ustarzai

report (Ex. DW2/2), police report (Mark D2/1 )
~ 3.DW-3 Atif Naeem Madad Moharrix_‘: '

+ Testimony: Presented a Roznamcha Register dated
23/03/2013 containing entries about accused Maisem Ali's

' activities.

* - Exhibit: Roznamcha Register with entries (Ex.DW3/1),

'4.-DW-4~ Rehman Al _Re'(:ofd Keeper:
. Testlmony Pmduceci records of Muafiz Khana, which were
consxg,ned in2018 ﬁ'om Ishrat Ali, a deed writer.

v Exhlbit Record of Muahz thma (E\ Dw4/1).

/ 3 N&?‘DW-S— Ish‘rat Ali-sfo _G.Hula}ﬁ N aqif: :
> \3\‘\ ; - -

2557 "

%

e q\ﬁ\"“
P LA
LA T
A A

‘c? . Testimony: The deed writer of a document involving Ikhlaqg
L .
* Hussain Kiyani andv,Zu.iiviq'ar Ali Bhutto was confirmed.
_ o .« Exhibit: Deed (Ex.DW</1) with signatures of involvely, 'R >
. ' ‘ g : ol

© parties and witnesses

 Ucyapiper) .
Dl‘ﬂf}'!l‘i" r‘ﬁ"w W*tﬂ»t"t“‘\‘r
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6. DW-6 Ali Nasir Kiyani, s/o Jamshed Al Kiyani: .

Testlmony. As a wnness he was dt.posed for the accuracy

of the deed above (Ex.DW5/1).

Exhibit: Deed (Ex.DW5/1) with witness signatures

These defence witnesses and their corresponding exhibits were

presented to bolster she accused's i;ase. during the trial.

14

The defence was given the opportunity to open

arguments since the defence evidence was procured,

-

Defense Counseél's Arguments:

The accusegi ar° innocent and thisel}; implicated.
Presented DW-1to DW-6 as evidence of innocence.

The pmsecuuon 's w;tncsses (close relanves) were deemed
unrehable

There is no conv mcma jUStlﬁCdUOﬂ for FIR delay.

Lack of mdependent wxmesses

Dmputed recovery of evidence (biood ~stained pebbl es,
empt:es)

Official ‘weapon mismatch- with recc;vercd empties

CDR isunrelated ;o the'a}fegedjoffence;

- Medical eviderice and sjte plan are-inconsistent with FIR.

The alleged 'motivv for the crime js considered baseless. | |

Accused Zu’lﬁqar Ah is. not an absconder. .
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. Challenged the sanctity of the identification parade.

o Prosecution witnesses are unrcliable due to changing

o -

. "':X";
testimony. o : . ; R

Prosecution's Arguments:

. R‘eﬁance on Key Witaess: The pfoseduti‘;h emphas.l"zcd the
testimanybf.PW-; 6, Ms. Alia Parveeh, as a straightforward
and convincing witness who provided a cohesive account c;f
the 'murde‘r. . ;

» Identification Parade.i ‘Ms. Alia Parveen and -ﬁer sister, Mst.
Maria Parv&n, correctly identified Rinz Ali and Maisam
Ali during an idenliﬁ(é’.atign parade, even though they had
never seen them befors,

« Credible Witnesses: T{ie Ll()bu relatives of the deceased,
including PW-M }eha;i;gir Ali Khan Bangash, PW-13
Abbas Ali Bangash {ﬁg comp.lainan't), and PW-16 Ms. -Alia
Parveen, were ggnsidCJ:cd credibl;e wime;:ses. |
Explanation for Defay:: The ﬁroéecution provided a
convincing explanatior: for the delay in lodgin g the FIR,

- citing a solid motive r‘elated to a land digpute and legal

' proceedings under séctions 107/151 Cr.P.C. The accused

- had allegedly threatened the deceased multiple times before

the incident. . :

L UExawinen)
District e Poashawinl
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. Suppomng Evidence: The :,Lte plan and medical ev1dence

" supported the prosefgution‘s vcrsion of events outlined in the

FIR. | S A
« Recovery of Emptlcb and Bloqd-StainleciI' Pebbles: The "
cecovery of 16 ef}:pr,iés, of 7.62 bore and 4bloodfsmined
pebbles at the crime scenc. bolstered the prosecuuon S case
+ FSL Report and Clodnng, s Evidence: F he positive FSL
‘report regardiqg the blood-stained pebbles and the

deceased's last worn clothes further corroborated the FIR's

details.

e Abscondence of Acrused ’Ihc noticeable absc,ondence of
the accuscd Zulfi iqar Ali alias Bhurto suggested his

involvement in the cnme to the extent of abetment.

e Weapon Recovery: The recovery of a Kalashnikov from the

5 g S o personal box. of accused 'Maisam Ali (FC'No. 1502) was

presemed as sxgmﬁcant cwdence

. Identlﬁcatmn by %archh ght: The 1dent1ﬁ<.atlor1 of the
1 culpnts by Ms. Alla Parveen with the aid of a searchlig ight
and hand _torc_h at the=ti1ne of the incident was hi ghlighted
as a"critica;l‘ aspect.of the pro:;ecution's case.

. 'Cépital Punishment: The pros;ecutioﬁ argucd that, given the
.~¢ircuﬁtstances~ofthe case, all the 'aqou§ed facing triz;l

deserved capital punishment,

.

1; vt
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- These bullet points outline the main arguments presented by the
prosecution. L

kS

- 15, | After ‘weighing “the arguments of both sides and /é' "/f
examining the record, this t:d;m believes that the following are the ’
categories of evidence for rez:ijéhing a just decision,

i First Information chorf (FIR).

i, ‘Ocular Acco:fmt.
bi, Motwe. |
iv. - Inv_estigation;

- ¥. © Defence Evidence.

16 . Findiugs:.- . R

~The prxmary issue for dlscussmn and dz.termmauon is that
_the complamants Ieamed pnvatc counsci Mr Hussain Alj,
advo:.ate has asscned that Ihzs case was rcmanded thh spec:ttc"

dnrecnves as outhned in parag,raph-? Of the' esteerned Judgment,

Ac.cordmg, to Mr, Hussam Ali; this cour(s scope. of ZlutIOH was

“c, W Iumted to adhermw to 1hcse dl"CC nes rebtxivmg any identified

discrepancxes and essenually rextemtmg the judgment as

ngh Court astutely noted that there was no statement from the - ~ L
~ leamed defence counsel re{,ard.ng the formal closure of the
'defences Presentation of eVldean wluch was presumed to have

‘ occurred The dll’CCthCS exphcntl\ emphasued the necessity that

previou sly issued, .
J Iowew.r this wurl respu.truﬂy drsagrccs with Ihe v
ear
presented argumenls for the tollowmg, reasons, Thc Honorable ?

- ’ X )
- “) Ya m :i?ri}.. taawi
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all defence witnesses be examined for cach accused facing trial.

The case was remanded in paragraph 10 of the esteemed

judgment, and the previols judgment was set aside.

It is crucial to ‘1'ecoénize‘ that the evaluation of the

- defense's testimonies cann(rt be conductcd in _1sbiation frﬁm the
| prosecution evidence that “has alrcady been mtroduced On
remand, this Court is .'-‘obligated to 'comprehens:vely assess all
avallable evidence, both p1 osecution and defence in accordance

with th(. directwes zssued by the Honorablc High Court. This

ensures a thorough and unbla%d examination of the case, with

due consxderatmn givento the complemtles and nuances presented

during the trial.

‘When a casé _is:i'}.-:rrl'anded, i't.m'eans thét tﬁe lower court
must revie\.v the'.‘éase agaigl, address the issues or concerns raised
by the hlgher court; and take appropriate acuons to rectify any

errors or dehcu.ncnes Ths may mvolve conductmg addirional

' 'hearings, reeva_l'ualing evidence, or revisit'mg Iegal arguments.

) g i

In criminal cdses, the First [nformatlon chon (FIR)
catalyzes state ac'tio'n' When a cog’n’izab}e crime is rcported.
hstabhshcd legal gmdehm.s cmphaswe the- prompt filing of an

I"IR as a fundamental pwamuter for. assessing 11$ Iugltlmacy and

accuracy. In this case, the inciilént transpired on M.arch 23,2013,

e m g AR
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N o - :
at 19:30 hours, but the FIR was lodged on March 24, 2013 al

09:00 hours, approxirﬁ;ateiy 14 hours later. Major Abbas Ali

Bangash, -the complainant and son of the deceased, Ali-

Muhammad.Banga‘sh, Airgiitiated the FIR. Accordiﬁg to the FIR, he
reccived word of hi-‘s: father's murder via a distress call from his
brothér, Haidar Ali Bangash. However, he encountered delays due
to a wraffic- jam and x’g:t;.zrned‘to Fateh Jang, reaching PS Ustarzai
on March 24, 2013, at 0'9:00 hoprs. |
© Without del\{ing iﬁlto ‘other merits, this - Court sees the
substantial delay in reporting the matter. Several unresolved
questions or issues in the FIR im;‘lude:
o  Why didn't the ‘déé:ca’scd‘s brother and complainant's uncle,
T aj‘Mu'hamma.d, -:'t«:port the matter to the police?
+ Why did the hpﬁ;:c occupants who callcci Taj Muhammad

not contact the poiice directly?

»

Why didn't _;he-:po}ice take immiediate action upon feceiving
the deceased's body at Ci‘v_il i{ospitai Ustarzai?

» Why was it ie.oekrded in the FIR that the complainant
directed the police not to l]odge the FIR, intending to handle

the matter pérsonaily? -

These omissions and qﬁeslions h_igﬁli_ght»that the FIR was

not promptly- filed as iiequirecl to establish its. credibility and

7
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€

on suspicion. rat-h‘_er than 'a"'rf"‘ocular'account. Addiﬁona[ly, the FIR
d;dnt mention the compléinant's 51ste1°s as eyewntnesses whlch
later emergcd asa agmﬁcam aspect of Lhe case.

Furthermore, JtS noteworthy that the complainant
suggested chargmg Zulﬁqar Ali, ahas Bhurto wuh axdms. the .

murder and  direcily holdmg him xesponmble both based on

assumptions and conjecture Thcsc 1mperfecuons indicate that tht.

FIR was not rneuculous!y prepared negatively i 1mpactmg, y the case

from the outset.

Re!nance is placed on: 2009 P Cr. LJ 971 [Peshawar|
titled “Hathi Khan Vs Muhammad Hashim Khan & 02
‘Others,

Ss. 302/324/34 --Crm:mal Procedure Code ( V of 1898), S.417
( S-A4) —Appeal agamsr acqm#al’ ‘Benefits of doubt inordinate .
delay of 3-1/2 hours in lodgmg the FIR. -—Intervemng period of
Jdime was czmsumed in: comuliatmn and deliberation beﬂ)re
cltargmg accused. Presence of witnesses on the spot at the time
of occurrence; had become (foubtful in. c1rcmnslances--Medual
evidence also .did nor cos robomte the statemems af eye-
w:messes«-Nme enipties af .62 bore recovered Jrom a singf‘e

weapon, winch could i mean tﬁmr assailant was one and who was

suggested that wmzesses had not seen the occurreme-~—8enef 4

of doubt arising in the case would go fo both accysed persons.
. ~ - i

. The other cases on the point of law are: _
Guizada Vs Gul & others" Lo P crLy .1627,'(Peshawa'r -
Mingora Bench)},

| "Javed Khan.Vs The State & 02 others™ [2023 P r.
17 (Peshawar Bannu Bcnch)], L

(}3/"&&1

D'strictt ot
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"Zahireen & anothéi- Vs Thé Stafe through AAG & others"
(2023 P Cr.LJ 998 (Peshawar - Mmgora Bcncil)l: and

"Muhanimad Sadiq Vs ‘The Statc" [2017 SCMR 144
: _(@uprcme Court of Pakistanj}. '

Evewitness Account:

The pivotal testimonies of the complainant's sisters, Mst.

Alia :Parveez} and Mari_AaAI"ar'tieen,:were 'int;oduced into. the case
‘écven days ﬁftc,r ‘fhc. 'inqid'e'nt..:Boﬂi provided eyey‘vimess accounts
under Section | 64. of the Cr.PC and identified the accused duﬁng
‘aﬂ identification parade. Mst.'f'Alia Pa}v{gen, as PW-16, recounted
wh‘e_n their _ fat.he'r.{_Was ‘sl;.ot.-.'F,rom a d‘isﬁmce,. they saw the
, Ia‘ssailant.si firing Kala‘sh'nikov-"f f-rif'le's while lit up by flashlighté.
".Howévcr, questi;x}s arise-ﬁre;h?garding the: credibilit}.r of this, late
. intfodUction of anj eyewit'ne's's3 éctount, ”[he FIR:did not ihit’ialiy
e .. o , ~
reference their éyewimeSS st’:itus, and the 'complainant failed to
e{;},\» inquire aﬁout the detalls wnh them or.other household members

-~

-when -the: pohce' arrived.,. ',1?__!1@' decision to present her as an

eyewi(ness likely aimied fo bolster the case, originally based on

: Acxrcumstant:a] ev1dence o :

Durmg cross-exammatxon, Mst. Alia Parveen admitted to

" not descrlbtng the - cul;mt' bcfore the xdent:ﬁcaﬂon parade, and
she mentxoned an um‘ecordpd detaxl about one accused wearing a
'-pohc_é.umform durmg ,tlle.cflyne'. She.a’l.so disclosed mectin’g the

‘ gomplaihant when the p'('}_]‘ifécl érri’ve:‘d_., réis‘i‘ng doubts about the

that on the fateful everiing; ‘théy were in the kitchen preparing tea

w7
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delay in sharing her ej‘exﬁitness account-with him. Additionally,

" considering the proximity of the accused's residences, it's puzzling

i
]

why Alia Parveen was;, unfamiliar with their faces. These

, o circumstances cast uncertainty- on the ‘accuracy of their

- ; ~ . identification, even if other aspects of their account are considered o ’j/
) ° . . . : : - vi

BECL : T

Guidance-is taken from 2009 P Cr.LJ 997 [Laore] titled
“Mulammad Imran Vs The State™.

-~/.4'r1« 22-1deixt'tﬁcaiibn‘ partlileA--Princiévle—;E vidence of

identification parade would Ibse its ej]icaby and cannot be relied
upon if prosecutron witnesses would not desctibe the role Played
by each of the accucetl at the timé of commts.smn of the offense.
'The same would be tlze ~pn.s:tum if prosecutmn wilnesses, wln[a

. making statement.s m court would did nof attribute any

- individual role to the accused p[ayed by xlwm during the .

¢ occurrence. ' . .
/ & o .. The de]ay in reco"dlng the statement under 164 Cr P.C.

gt A by the eyewitness.and char zing the accused, for. the commission of

\jf\%;@”\“b "‘g‘s
A o 34 . e . - . . » )
e . ;;\ the crime is ralslng serious; doubts_sm'the prosecutlon version. The
A9 '

identification paradc became meamngless as 7 days were

‘sufﬁaent to show the accuscd to the cyewnness.
: lnvcstngatl(;nt | |

| In thi§ case,thc role of the investigation officer (10) is
‘. crﬁciai, .and: ény'!apsqst.iﬁ rﬁeir duties can Signiﬁcanﬂy affect tﬁe b

 case's mtegnty The complamam Abbas All Bangash (PW- 15)

X initiated the case bascd on mformatlon rccewc,d from-his brmh‘é& ﬁ, i i
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" Haidar Alj, wﬁo wastheri posted‘in SWét. The source of thi;
information remained unkn wi 1o ﬁ1e complainant.

:Inspectér Zeenat :‘!{]ussai,n (PW-17) .conducte‘d the

investigation, _I-{e ,reveglcd taat éno.ther bxl‘other of the complainant,

. Jehangir Alx Khan, had.visited the family home before reporting

—
7S

the incident at the police station. However, none of the sisters had -

informed the investigaté»rs‘,‘that they hz_ld witnessed zhé' accused |
individuals w_'hé are n;)v'v on trial for the ‘mutde'r. This omission

c.reate.d a significant gap;in 5*;-he caée, facts.
The .IO' -a;:knéi&*i‘édged several deficiencies in ‘the

investigation. Notabliv, be-had failed to conceal the faces of the E

accused ‘when they were' arested and transported from the police

. s

station to the court, Moreoyer, the Acyewiméssés, while expressing
their ability to identify the culprits if presented before them, had
not provided detailed descriptions or. explained the roles of each

accused in their statements, This omission is pivotal and impacts

‘ ‘Furt’hclrti}.orc,‘ ‘the IO‘.s‘ site_plan (Ex.PB) indicated the

presence of obstructive. trees (Ujar Khait Darakhtan) at the crime

Co scene, -sug_gesti.ng-lim.ited“visi:bility from the kitchen 1o the place of
occurrence. ‘This critical ‘detail should have been thoroughly
A examined and documented during the investigation, as it directly -

affects the credibility of eyewiiness accounts.
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I¢'s crucial to note. th2, recovery of spent bullet casings

{empties) from the scene of the occurrence. Ideally, these empty
casings should match the type of weapon used and recovered in

the offence. However, in this dase; the recoveries suggest that they

originated from a single weapon, while charges have been levied

against three individuals. This inconsistency raises doubts about
the accuracy of the charges'and the adequacy of the investigation.
In. summary; the failure to gather detailed descriptions

from eyewilnesses before identification and the ircongruity: in the

_recoveries of spent bullet” casings cast significant shadows of

doubt on'the case's veracity.

Guidance s derived from: 2022 P Cr.LJ 338 tided “Alam -

- Khan & o!l:er§ Vs Thc‘S{ate}‘

Motive:
L]

The motive fof the murder was aliegedly a civil dispute

és**@' between the complamt 5 {‘asher and the accused, particularly

2 uiﬁqar All, alias Bhutto.: Tl e vnctlm had roportcd threats from

the ‘accused in a po’lige r_ep=3_rt, and documents confirmed the

_ongoing legal dispute. .

‘However, during cross-zxamination, it was revealed that the

‘own son, Abbas (complamam) Abbas denied writing letters,

. ‘agamst hls f ather in 20|0 and dlsagrced thh certain details about

3hls weddmg, mdlcatmg slramﬂd farmly relations. Wlmesscs from

!)l\’;rl(‘r r",)

(I",\ 2 »

" deceased had nof:on'ly issues with the accused but also with his .

1

..//‘:
/i

£
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the defence also prcsiénfcd evidence'of tension be;wecn'thc victim

and various family members. -
. The accused is facing a raurder charge because of a civil

dispute. The giispute was of spch-magnimde to cause wurder that

fact was not pr
the complain‘ant hi mself was not on good terms W
father. Ullimately, the motive { for the _murder rgmained unclear,

: a:,tmg doubt on, the proseouw in's; version, and it is, thcrefore

held not ustabllshcd in the curcumstances

: Accordmg 10 2010 SCMR 97 mle(! “Noor Mufwmmad Vs The State”:

qth his deceased

oved and i crc&tmg do bt, as, on thq other hand,

B. Motive: When motive is alleged but not proved, then the

' ocular proof is reqmred 10 be scmumzed with great cautmn. C:

‘ z‘louvemi’rosecuimn lImug,h not called upon to establish mot_we

in every case. Yet once it Ims .set up a mottve and fails to prove

the same, then prosec_unmr must suf/’er the consequence and not

the defence. Coe
When the motwe is ulleged but not prmed the ocular

]

proof must be scnmmzed wnh breat caution. S;mnlarh, in 2016

PCrLY N- 111 [Peshawar] the mandate et down is 1hat

- prosecution, though not ml]ed upon ‘establish a motw; in eve.ry

case. Yet once it has set up 3 reason or motive and fails to,prove :

the same;. the;pros«.cuuon muss suffer the consequence and not the
defence
’lo sum 1t up, whﬂa. thcre is evidence of a legal dispute

between A_bbas' 'father‘and t'u, accused theres also evidence of a

. (fke{«, erte
i e

e X3

e

_._‘P_______J____——“__‘
. e e
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ﬂco‘mplicated famiiy refa“tionshi};f 'I}i1is cmﬁpléxity makes !t unclear
what exactly drove the crmu'. ‘

2020 P Cr. LJ 1589 [Smdh (Hyderabad Bench)] titled
“Jamal Khan Vs The Srate” is another valuable authoruy on the
- b 'innt.- ‘ - | i
Post Mortem:- |

Dr Ashﬁquc RHC (PW 8) conducted "a post-mortem
examination and _conﬁnnqd that .he had :per.fonm,d “the
examination on t-he‘ dcccase;l ‘Ali Muhammad Ban_gash. It is
1mportant to note that the post-moftem report primari'ly serves Ehe-'
purpose of estabhshmg the cause of death . which, in thiscaée, was
determmed to-be death by firc. However, it should be emphasized
_'th.a'g a mere postfmortem _reporl; alone is 1nsutﬁ¢1en1 to establish
th; guilt of the ac.cuﬁed_ m cqnnc:_ctién with the commission of the:
~crime, To prove the ’é}:cu_sif;d‘s inVOlvcmen£, there must be
'additignai. ,incﬁmi‘natingl_ arid connecting ev.idénce," which is

‘ bmfent]y lac‘kihg .in this.case.

-Defence Evidence:= . . - . . -

Detence hvidence:-
~Inthis murder casc the defense presenté:d six wnness;s to'
higlﬂight the strained __relzitibxjshxp_ between the dc.ceased falhcr and
" his son- (the compiamant) Their intention was to show that the
father and. son were not ‘on good terms, whlch in turn raises’

‘quesnons about whctht:r somuone other than the accused could

have been resp'pns.ibie :fo‘r the murdcr. To support their claﬁ, t c-

.“ .
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defense introduced various documents’ through the custodian of
these records. .

One of the crucn& pieces of evidence came from Khalid

Usman (DW-Z) who plcscnted F ixDW2/1, a 'three-pagé

_ application, a]ong wzth SIIO :PS - Ustarzaxs report dated

Section 107/151 Cr. PC I"\( DW”/ ] contained an appixcatmn from
- the complamant lumscif }cvcimg severe accusations dgamst his
deceased father and des_cnbmg hlm as a psychopat'h, The contents
. of this complaint indicaéte 'Atjhat‘thc relatiénshib betwéen the father

.
.

and son was stiained and severely deteriorated. This raises doubt

about the motive atributed 1o the accused facing trial, creating a -

myslery about the ttue motivation behind the crime.

Further defence evidence was presented  regarding

s
S provided records 0 support this chm To that extent, the dcfenu.

,&% %,, *claim remained unrebutted ;znd shattered "

' Notab]y‘,fdespit'e _bei;n‘g the ﬁ“st to approach the deceased's

body, the deceased's brot_he?.‘, did not appear as a complainant or

witness in  the. case. Thé ‘g_;_,aurt infers -a negative outcome or
" infraction from hlS absence i accordance vmh Article 129 of the
: .Qanoon-e~Shahdat Order (1984), as the prosecut:on ‘essentially

abandoncd h,lm. A;I_‘.hlks‘- prméipie‘is based on.the-Understanding that

9 g

12/10/2010, Bx.DW?./?,,' e,nd photocopies of a complaint under

Maisam Ali's- presence on :duty during the crﬁcial event, DW-3
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'K

i his testimony favoredf’.the prosecution's case, he would not have

beenAexciuded from thcvr ligt of witnesses,

In the cun’erﬁ cz}'xe, the prosecution has also not examined
the dead body identiﬁer':; and has abandoned thélﬂ as unnec‘e‘;sarv
Reliance is placed on 2018 YLR Nﬂte 192 {Peshawar} titled

“Sh&hrqar Vs Zair UlIah -& Another”,

“~=Said witness had npt bew shown as witnesses. in. the inquest
report or the po;tmortem Report 1o have identified the dead body
before the police am[ the Medical Oﬁ‘ cer.~—Two other Ppersons
were shown to hgve ulent(f' ed the dead body of deceased before
Ihe po!tcc' as well s bq, ore the Medical Officer, but they were
-abandoned I)v the prose.:unon as unnecessary. Mm-pmdm.twn
of botl.v the .'de/zt:f' iers of :‘Ite dead body by the prosecution tended
Ao create doubt dbout prmeme of the ¢ yewimésses at the spot at

the fime of occurrence”, -

17. The crux of .T'.he‘ investi'garion, along with facts on-the

- motive, medical account, dcfence exfidence and ocular account,

\‘

haxe camcd this court to’ bchevc that the prosccut;on case has

o i severe ﬂaws T he at.cused has not confessed before the court, and

. N0 recovery of the cnme weap'ons was affected at the time of
W3 s . '

pointation b} the. accused fz cmsz “trial, .
18. - Ithas been obsur\ ed in the repom.d case of Noor Shah

Gul Vs Asim Ullalz PLD 2015 Pcslzawar 01,

“It-is _the,cardinai_ ptinciple of administration of criminal
i
Justice that promuu(m s Joun(l to prove sls case beyond any

f
bhadov» of 3 doubt' lt anv Je.isonable doubt arises in the




. justice that there is no need for so many doubts in the prosecution . 7

..

- case; rather, any reasorable doubt arising out of the prosecution

wosgs 0

Cuse No. 690/SCof 2025 . _[Stite.Vs. Riaz AT L others]

- prosecution's case, the benefit of the same must be extended to the

E

'accuse'd not as a matter of grace or concession but as a miatter of

right.”
. | ; |
_ Likewise, it is also a well-embedded principle of criminal.

]

evidence, pricking the judicious mind, is sufficient for acquitial of

~ the accused. The principle enshrined in Islamic Jurisprudence

1400 years .ago is that “it would be better to acquit-a hundred

* culprits than convict one innocent soul”.

Now it ‘has b’ee n transiﬁrméd. into the principle that
“acquitting by error wo, t,'ld be better than eonwctmg by error”
The same comrnandment has evolved into the theory of the
benefit of the doubt, wbx ch, mvanably, 1s extended to the ac«.used
to meet the ends of jus ic2. ’]’he law on the pbint is also furnished

Muhammad Khan vs. The State, 1999 SCMR 1220,
Muhammad Ikram vs.. the State 2009 SCMR 230, Jihad Ali Vs

. RiazAli,i 2014 P Cr.Ld *559 Peshawar Rlasat Alivs. the State:

12013 YLR 272 Lahore, and Muhammad Ashral’ alias Acchee

v, The State, 2019 QCMR 652 are other valuable authorities on

the: point,

19 As thc prosecuflon evndence is full of doubts about Lhe '

ro]e of the accused in: the crime, they dcscrve stralght acquittal.

20. The accused, R,az Ali s/o Nadar Alj, Faisal Ali s/o Rxaz

Al and Zu]f' qar Ah aha Bhuitto sfo Nadar Ali, all r/o Ustar Zai -

e nii-

N «;,,_ iE"

(i‘.v"c.—{mu;;w} g
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Payan Tehsil & Di&t&i‘:’t Kohat, charged m;der sections 302/34/109
. PPC, FIR No 80, po! de atatxon Ustar/ax Kohat, dated March 24,
”0]). are acqu:lted of the charg,es bmught agamst them due to a
lack of proof. Tln. act used are out on vail; their bail bonds are
revoked, and thc suf'{?ties” are re!eased from their bail - bond fé"i}?
obligations.

Ao

21. Howeve;f, based on the évaila’ble evidence, there is a
prima facie case ég’féinist.-accu’,sed Mazhar Ali, s/o Nadar Ali, r/o‘
Ustarzai Payan Kohai::~ %été‘fore he is decléred a proclaimed’
-offender. A perpetual non-ballable warrant for hns arest is issued.
Hxs name shall be ente‘x ed i in the rc‘,lster mamtamed for the POs.
The case propc.rt) shall bc kept intact until his arrest and trial.
Iiowwer, if lhme appLdl‘S to be any genum; request for the return
of any-case property, <,thz\t wou]d be dealt with accordingly.

227 Record be: *ru\xmed along witha copy of this judgment.

I‘ﬂcs should be conslgxwd 10. recmd 1oom aﬁer completion and

compilation .

Announced : DIR.

16/09/2023, - ASHFAQ ‘T.XJ ,
Sessions ngmmieaﬁJudge,

1

‘CcE RTIFICATE Peshaar

Certmed that lhm judgment consists of twenty nine (29)

vmoes Each page has -been rcad Cht.t.ked corrected where

-F h.__,___ncussary and Slgned by me.

ue : 9 A --——-ASIH‘AQ E TA)

,‘-.; 97 2 ZSessxons Judge, Pcshawar.

d D;strlct&Sessmns Judge
| Peshawa
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