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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 11962/2020

BEFORE: MR. SALAH UD DIN ... ~ MEMBER (J)
MISS FAREEHA PAUL voo. MEMBER(E)
Mr. Zulligar Khan, Additional Assistant Commissioner (Revenue), District
B3 I U e (Appellant)
Versus

I. The Chief Secretary Khyber Pakhtunkhwa, Peshawar.

2. The Seeretary Establishment Department, Khyber Pakhtunkhwa, Peshawar.

3. The Senior Member Board of Revenue Khyber Pakhtunkhwa, Peshawar.

4. Mst. Tahreem Shah, (PMS Officer, BPS-17), and 123 othcers.
........................................................................ (Respondents)

Mr. Noor Muhammad

Advocute . tor appellant
Mr. Asit Masood Ali Shah I'or respondents
Deputy District Attorney
Date of Institution................... 30.09.2020
Datc of Hearing...........cooocin 08.01.2024
Date of Decision............ooona. 08.01.2024
JUDGEMENT

FAREEHA PAUL, MEMBER (E): Through this single judgment, we intend

to dispose ol instant service appeal as well as connected Scrvice Appeal No.
1196372020 titled ** Syed Sultan Haider Versus the Chiel Secretary, Khyber
Pakhtunkhwa, Peshawar and others”™ and Service Appeal No.11964/2020
“Aftab Ahmad Versus the Chicl Sceretary, Khyber Pakim,mkhw-a, Peshawar
and others™, as in all the appeals common questions ol law and facts are

mvaolved.

2. The service appeal in hand has been instituted under Section 4 of the

Khvber Pakhtunkhwa Scrvice Tribunal Act. 1974, aguinst the impugned
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notilication dated 02.07.2020, whereby the appellant was promoted to the post
ol PMS Olficer (BPS-17) with immediate ¢ffect instead of 20.02.2020 and
against the appellate order dated 01.09.2020, whereby departmental appeal of
the appeliant was rejected. 1t has been prayed that on aceeptance of the appeal,
the impugned appellate order dated 01.09.2020 might be set aside and the
original impugned notification dated 02.07.2020 might be modilied/rectified to
the extent of ante-dating the promotion of the appellant as PMS Officer (BPS-
17)w.c.[.20.02.2020, with all back benefits inclﬁding seniority, alongwith any

other remedy which the Tribunal deemed appropriate.

3.0 Brdel facts of the case, as given in the memorandun: of appeal, are that
the appellant was scrving as Additional Assistant Commissioner (BPS-17) at
Jamrud, District Khyber. While scrving as ‘Tchsildar (BPS-16) in the
respondent department, a panel ol Tehsildars for consideration to the next
higher scale i.c. Provincial Management Service (BPS-17) was prepared
wherein his name appeared at serial No.4S. The meeting of the Provincial
Selectism Board (PSBY) was scheduled on 20.02.2020 but it was postponed duc
to a judgment of llon’ble Peshawar Iigh Court through which the Act of
Provincial Assembly enhancing the retirement to 63 years was sct aside. Siﬁcc
the appellant apprehended that nominees of the Khyber Pakhtunkhwa Public
Service Co‘mmission in the meanwhile would be appointed, therefore, a request
was made by him to the Secrctary tstablishment Department to re-schedule
the PSI but the same could not be held. Fecling aggricyed, the appellant,
along with his collcagues, knocked the door of the Hon'ble Peshawar High

Courl in Wril Petition No. 1861-P/2020. During pendency of the said  writ
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petition, the respondents appointed the private respondents as PMS Officers
(BPS-17) vide notification dated 29.05.2020. The appellan and his colleaguces
filed two Civil Miscellancous applications in the writ petition, one for
suspension of operation of the notification dated 29.05.2020 and the other for
impleadment. During pendency of the said writ petition. the respondents
promoted the appellant and his colleagucs to the post of PMS Officer (BPS-17)
on rcgular basis vide notification dated 02.07.2020 with immediate effect.
Alter that notilication was issued, the writ petition was withdrawn by the

appellant with the permission to approach the proper forum vide order and

judgment dated 28.07.2020. The appellant filed departmental appeal against

the notification dated 02.07.2020 but the same was regretted on 01.09.2020;

henee the instant service appeal.

4, Respondents were put on notice. Official respondents submitted written
replicsicomments on the appeal while private respondents No. 4 to 126 were
served but they did not appear nor their reply/comments were Ireceived, hence
placed ex-paric vide order dated 16.12.2021. We heard the Icarned counsel for
the appellant as well as the learned Deputy District Attorney for the official

respondents and perused the case file with connected documents in detail.

S. l.carned counsel for the appellant, alter presenting the case in detail,
argucd that the impugned notification dated 02.07.2020, whereby the appellant
was promoted to the post of PMS Officer with immediaie cffect instead of
20.02.2020, was against the law, facts and norms of natural justice. He was
discriminated by the respondents by not promoting him from the date when his

promotion was duc ie. w.el 20.02.2020. Ile further argued that the
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respondents violated the provisions of Scction-9 of the Khyber Pakhtunkhwa
Civil Servants Act, 1973 read with Rule-7 of the Khyber Pakhtunkhwa
(Appoiniment, Promotion & ‘Iransfer) Rules, 1989. tle requested that the

appeal might be accepted as prayed for.

0. fearned Deputy District Attorney. while rebutting the arguments of
lcarned counsel for the appellant, argued that the mecting of PSB was
scheduled on 20.02.2020 but was postponed due to judgment of Peshawar
High Court Peshawar dated 19.02.2020 in Writ Petition No. 5673-P/2019.
Resultantly, a considerable number of officers included in the pancl of PSB got
retired as they attained the age of superannuation i.c. 60 ycars, in the wake off
the said judament. Accordinaly, the Provincial Government decided the
retirement cases as per circular letter dated: 16.03.2020 and fresh working
papers had therelore, o be Dl.'CP..’.il‘Cd. The learned DDA contended that working
out the new panels and the corresponding quotas ol promotion duc to
retirements turned out to be @ voluminous task. He informed that the PSB
could not be  scheduled again il 09.06.2020 as the Government of Khyber
Pakhinkhwa declared emergeney in the wake ol escalation in the transmission

ol COVID-19 and ordered closure of all departments except of few cssential

onvs and henee the departments. being closed, could not prepare the working
paners. The Tearned DDA Tuntier informed that the process ol recruitment of
PAMS  Officer (B8-17) through  Khyber  Pakhtunkhwa  Public  Service
Commission was initiated on 20.10.2017 with the placement of requisition

hetore the Commission and wiier completion of the whole - ccruitment process,

Lstabli<hment Department  issued  their appointment  notification  dated
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29.03.2020. te Turther argucd that the appellant could not draw parallel
beiween initial recruitment ot the PMS officers and their promotion as both

woere two  dilfferent phenomena, e requested that the appeal might be

dismissed.
7. Fram the arguments and record presented belore us. it transpires that the

apoeilo is an employee of e Board ol Revenue and currently serving as
Additional Assistant Commissioner (13S-17). Prior to his promotion, he was
Tensifdar (BS-10) and at scrial No. 49 ol the seniority list. A meeting of
Proyincial Selection Board was scheduled to be held on 20.02.2020 for which a
working paper was prepared for promotion of ‘T'chsildars (135-16) to the posts
ol Provincial Management Scervice (3S-17), which were 53 in number, and the
name of the appellant was included in the pancl for consideration of the Board.
The Provincial Government, through an Act of the Provincial Assembly, had
enhanced the age of supcr:m-lm;nion of Civil Servants from 60 to 63, against
which .o writ petition was pending belore the Honorable Peshawar High Court,
and the same was decided on 19.02.2020 and the age of supcrannuation was
again reverted to 00 years. The argument presented by the learned Deputy
Distric: Attorney and the tespondents in their reply holds ground that as an
altermath ol that judgment, a considerable number of officers got retired after
atlainine the age of superannuation i.c 60 ycars, resulting in creation of
avan. Los which needed to be dlled, either through initial recruitment or by
promotion. [n both the cases, fresh caleulations were required and then fresh
workine papers had to be prepared, as the old ones had become redundant.

Larly months of the year 2020 was the period when the world was faced with
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e panaemic of Covid-19. In view of that most ol the ofticers were cither fully

closed or were working, with the minimum level of stafT.

N, I the wake of the above mentioned two factors, mceeting of PSB was
postponied and it was later held in the month of June 2020. During that period,
a batch of PMS Officers. whose case was under process in the Khyber
Pakhtunkhwa Public Service Commission since 2017, was recommended on
28.02.2020 and notified by the provincial government on 29.05.2020. As far as
the promotion of appellant is concerned, in the light of I’QC()lnlnendation of the
PSH i its meeting held on 09.06.2020, the notification was issued on
02.07.2020. Through his praycr in the instant service appeal the appellant has
prayed 1o modify his promotion order dated 02.07.2020 and make it effective
[tom the date when meeting ol PSB was scheduled to be held for the first time
i ¢. 20.02.2020. Now a question here is that how can he be given promotion
from a date on which no meeting of PSI3 was held? Morcover, the mecting of
PSI scheduled for 20.02.2020 was postponed as a l’csu.ll of judgment of the
Honotuble Peshawar igh Court where enhancement of age of superannuation
was sct aside, and resultantly number of positions of different scales in the
provincial government became vacant, and those vacancics had also to be
addressed by the forum of PSB for which revision in the working papers was
required. Morcover, there is no dispute on the fact that the pandemic of
COVID-19 disrupted the normad routine of life in its carly months in the entire
country. [I'he provincial government was not an exception and no meeting of
PSB could be convened till June 2020, and in that mecting, casc of the

appellant was considered and he was recommended for promotion. One must

Y,



not Torget that till that time, when the order of promotion ol the appcllant was
1ssued, his writ petition was still pending before the Honorable Peshawar High

Court for the sake of promotion, which was withdrawn by him vide the

judgment dated 28.07.2020. It is worth to note that the PSH still considered his

casce ol promotion and did not raise any observation regarding the case being
subjudice before the court of law.

9. it view ol the above discussion, the appeal in hand is dismissed being
devoid of merit. Cost shall follow the event. Consign.

10, Pronounced in open court in Peshawar and given wnder our hands and
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scal of the Tribunal on this 08" day of January, 2024.

HHA .I’AU/L) (SALAITE-UD-DIN)

(FARN
er (1) Mcember (J)

Mecen

“tazleSubhan, P.S*
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08" Jan, 2024 01, Mr. Noor Muhammad Khattak, Advocate for the
appellant present. Mr. Asil Masood Ali Shah, Deputy District
Attorney for the respondents present. Arguments heard and

record perused.

02.  Vide our detailed judgment consisting of 07 pages, the
appeal in hand is dismissed being devoid of merit. Cost shall

[ollow the event. Consign.

(3. Pronounced in open court in Peshawar and given under

. PUTEN . ! :
our hands and seal of the Tribunal on this 08" day of January,

2024,
(FARI:L P/\UL)/ (SALA-UD-DIN)
Memboer (19) Mcember (J)

*azal Subhan PS*



