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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR

Service Appeal No. 1742/20234
-■ t-

Mst. Siyara Begum W/O Muhammad Hashim Khan R/0 Bar Kandy 
Chaghar Matti, District, Peshawar

ice TribunalS<'*N

VERSUS
niary No.

Secretary Health, Government of Khyber Pakhtunkhwa & others
Dalcct

Respondents.

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No 01.02.03& 06.07

Respectfully Sheweth;

Preliminary Objections.

The appellant has got no cause of action or locus standi to file the instant 
appeal.
The instant appeal is not maintainable in its present form.
That the appellant has deliberately concealed material facts from the 
Hon’ble Service Tribunal Peshawar, hence liable to be dismissed.
That the appellant has filed the instant appeal with mala-fide motives. 
That the appeal is not maintainable in its present form and also in the 

present circumstance of the issue.
The appellant has not come to the Hon'ble Tribunal with clean hands and 
hit by laches.
That the appeal is bad due to non- joinder of necessary and mis- joinder 
of unnecessary parties.
That the appeal is barred by law and limitation.
That the appellant is not civil servant and is public servant with the 
meaning of S.9 of the Khyber Pakhtunkhwa Regularization of Lady 
Health workers program and employees (Regularization and 
standardization ) Act 2014 and. Hence the Honourble Tribunal has no 

jurisdiction.

I.

II.
III.

IV.
V.

VI.

VII.

VIII.
IX.

FACTS

1. Pertains to record.
2. Correct to the extent of regularization Act 2014 however, under section 9 of 

the ibid Act 2014 the appellant is a public servant and not civil servant.
3. Pertains to record. However, appellate was regularized under the

i. directions of Hon'ble Supreme Court of Pakistan on 03-10- 

2012, in Cr. Original Petition No 15 and 73 of 2021 in 

Human Rights Case No 16360 of 2009 and Constitution 

Petition No 36 of 2112 “Bushra Arain Vs. Jahanzaib 

Khan, Secretary Health and Others. As per 

judgment of Hon 'ble Supreme Court of Pakistan and in view 

of The Khyber Pakhtunkhwa Regulation of Lady Health 

Workers Program and Employees (Regularization and 

Standardization) ACT 2014 appellant was also regularized
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w.e.fr‘ July 2012 as her initial appointment as Lady Health 

Worker in BPS 05 (Annex-A),
II. All LHSs, LHWs Account Supervisors and Drivers will be 

regularized from r‘ July 2012 as initial appointed and 

calculation of financial implication to he borne by Federal 
Government shall be made accordingly on the basis of 

employees’ strength as on 30'^ June 2011 including cost of 

total cost of the project. (Annex-B),
Therefore, under the judgment of Hon’ble Supreme Court of Pakistan,

appellant was regularized w.e.f July 2012 as her initial appointment

as Lady Health Worker in BPS 05 and as appellant served as a

regular government employee only for 09 years approximately (i.e

from 1®* July 2012 till 01 July 2021) therefore appellant after

attaining the age of superannuation was relieved and her services were

made stand retired fi'om 01 July

appellant is not entitled for any pensionary benefits on the plea that 

pension liability will accrue after ten years from the date of 

regularization i.e June 30, 2022, as prescribed in Council of Common 

Interest (CCI) decision,

4. Pertains to record. However, under the Khyber Pakhtunkhwa Civil Servant 
Pension Rules 2021 the appellant is not entitled for counting of contract 
service towards pension.

5. Pertains to record. However, under the Khyber Pakhtunkhwa Civil Servant 
Pension Rules 2021 the appellant is not entitled for counting of contract 
service towards pension.

6. Pertains to record. However, there is no final order (Original or appellate) 

therefore, the instant service appeal is not maintainable.
7. Incorrect. The appellant is not an aggrieved person as no vested right of the 

appellant has been violated by the replying respondents.

2021 (Annex - C), therefore,

REPLY ON GROUNDS.

Incorrect. Already explained in paras 03 and 04 of the facts.

Incorrect. Already explained in para 05 of the facts.

Incorrect. Already explained in para 05 of the facts.

Incorrect. Already explained in the preceding paras.

As per para 05 of the facts.

The replying respondents also seek permission of this honorable 

Tribunal to adduce other grounds during final hearing of the case.

A.

B.

C.

D.

E.

F.
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PRAVER;

K
? « ' In the view of above, it is humbly prayed that the instant appeal 

being devoid of merit may very graciously be dismissed with cost.

Respondent No-02
Director General Health Services 
Khyber Pakhtunkhwa Peshawar

^Spondent No-01 
Secretary Health 

Khyber Pakhtunkhwa Peshawar

Respondent Nd=06 
District Coordinator LHWsUr 

Peshawar

Respondent No-04 
District Health Officer 

. Peshawar
rogram

.

Re^^ndmt No-07
Provi^rcial Coordinator LHWs Program
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fi IN THH SUPRnMB COURT OF PAKISTAN

(Original Juriadlctlon)V

Present
Mr. Justice If tikhar Muhammad Chaudhry, CJ. 
Mr. Justice Jawwad S. Kliawaja 
Mr. Justice Khiljl Arif Hussain

rrl. Original Vetition No.lS and 73 of 2012
In

Rights Case No.l6360 of 20Q9
And

rni^fitituHnn Petition No.36 of 2012
(Regarding the RegularizoUon of Service 
of Lady Health Supervisor/Workers)

DushraArain
Dr. Pir Ghulam Hussain and others (In Crl.O.P.73/ld)

...Petitioners

Verstis
Mr. Jahanzeb Khan, Seaetary Healtli and others

In Attendance:

...|lespondents

Ms. Buslua Araen, LHS (Crl.O.P.15/12)
Ms. Rukhsana Anwar, LHS (in Cent P.36/12)
Ms. Shafaq. Programme Officer
Ms. Farhat Sultana, LHS
Ms. Saeeda Slraheen, LHS
Ms. Maryam Sultaiia, LHS
Dr. Pir Ghulam Hussain,
Field Monitoring Coordinator (Crl.O.P.73/12)

For the Federati<!n:j Raja M. Aieem Abbasi, DAG
DR.M-SOha.

Oireci'.-' udiqai'-For Govt, of Punjab: Mr. Javed Hassan, AAG

Mr. M. Qasim Mir Jat, AAG, Smdit 
Mr. Saeed Qureshi,
Focal Person to Secretary HealUr

Syed Arshad Hussain Shah, AAG, KPK 
Mr. AsmatuUah Qureshi, S.O.

For Govt, of Sindh: Service?

For Govt, of KPK:

For Govt, of 
Balbchistan: Mr. M. Azam Khan Klialtak, AAG, Balodustan 

03.10.2012.Date of hearing:

ORDER

released lor the diatribudon of salarlea ate. fornraUties from the
2012. According to his Instructions on tlie comp e o 
Pinance Ministry this amount is Uhely to be transferred ht the J

projects relating to health. Mst. Bushra Ataen, UlS on /

’arious

tffiperintendont 
Supre^ Court of Pakistany

V
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and the Provincial GovcrnmcniB may lake Inlorcal to dlsburai- Ihcir snlarlcn 

time particularly before the Eld-uI-Azhn. Loomed DAG ntoled Ihnl 
made to do the needful. Wo expect thot Uie Chief Secretaries of 
Provinces and Uie Commissioner ICr shnll also take steps In this boholl

2. Dr. Pit Ghulom Hussain, Field Monitoring Coordinator stated that the Off! 
and Staff of Programme Monitoring Units (PMUs) approximately 167 ;n numbers hove 
been left at Utc disposal of Provinces for the purpojic of confirmation yet they 

working at par with Utc LHWs and LHSs on the Federal slrcngUi, since 1996, therefore, 
their services may also be regularized by the PcdcrnlUm. Titc learned DAG has staled 
that this decision has been taken In a meeting duly rc]>roBentcd by the reprasontallvos 
of the respective Provincial Governments. Ho hos referred to the summary sent to the 

Prime Miitistcr. relevant paragraphs of the some arc reproduced as undci:*
"le. All LHSs. LHWs Acoiunl Supervisors niul Drivers will be 

regularized from /«Iy, 2012 as initial appointed and 
calculation of financial inipUcalion to be borne by F’.denil 
Ccvenwient shall be made accordingly on the basis of 
employees’ strength as on 30"' June, 2021 f^tc/nding cost of 
medicine and operational costs not exbceding 20% of the 
total cost of the project.

V. Staff of the PMUs of concerned provinces shall be 
regularized by Ute respective Provinces. Vte Provnices shall 
be responsible for the payment of liabilities accruing on this 
account." *

Wc observed that if it is mutually agreed between Federal and Provincial 
Governments, they must undertake exercise to regularize Uic emploj'ces as early as 
possible without any discrimination. If (lie Lady Health Supervisors (l.HSs) nnd Lady 
Health Workers (LHWs) arc confirmed by U\e Federal Government IhoM again nnoUicr 
issue of discrimination in respect of regularization of PMUs Staff will arise. The Chief 
Secretaries of the respective Provinces and tlic Commissioner iCf Is rcciuircd to submit 
a progress report in lliis behalf on the next date of hearing. It is requested on behalf of 
the Federation tliat four weeks time may kindly be granted in order lr> regularize the 
afesG^id employees. The request is allowed. The matter shall be listed for hearing after

well In ‘ 
n»* efforiii shnll Iw 

(he respective

v

ears

are

CO
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, 

MINGORA BENCH (DAR-UL-QAZA), SWAT
{Judicial Department)

W.P NQ.289-M/2021

Muhammad Saeed Vs. Onvt. of Khvber Pakhtunkhwa
through Chief Secretary andjitheis

Present; PetlUfmer in person.
Khwaia Satah-ud-Din. Aji.G.for officialResnondents,

04.04.2023Date of hearing;

JUDGMENT
MUHAMMAD NAEEM ANWAR> 7.- Muhammad Saeed, the

widower/.husband, of late Mst. Saeed Bibi, by invoking the writ • 

jurisdiction of this Court under Article 199 of the Constitution of 

Islamic Republic of Pakistan, 1973, has filed the instant petition 

with the prayer that the respondents may be directed to grant and 

provide all back benefits of late Mst. Saeeda Bibi in the shape of 

family pension etc. on the ground that his late wife Mst. Saeeda 

Bibi was incipiently appointed as LHW in Health Department 

06.10.2010 on contract basis/fixed pay, however, her services were * 

later on regularized vide office order dated 20.09.2014 but w.e.f.

July, 2012 and then she died during service on 20.09.2020.

2. Though Mr. Momin Khan, Advocate who is representing the 

petitioner has submitted an application for adjournment, however, 

the petitioner present in person before the Court stated at the bar 

that he has not only submitted written arguments but will also 

assist the Court in accordance with the directions of this Court 

Incorporated in order sheet dated 27.09.2022. He submitted that 

his deceased wife Mst. Saeeda Bibi was on the role of Health
S«bt*ll/* (D.B) ,

5.if|

S o g S 
a:

on1
(To

tIftyRLE MB MICTICK MiniAMMAP VAF.KM AKWAR
itrmrffDr vttni«iitDtOBAL
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department in permanent establishment under the Government of 

Khyber Pakhtunkhwa and continuously served w.e.f. 06.10.2010 

till 30.06.2012 (01-year 08-months and 21-days) and after her 

regularization till her death for 08-years 02-months and 14-days, 

hence, the total length of service of the deceased employee from 

her initial appointment till her death was 09-years 11-months and 

14-days. He added that in accordance with the provisions of rules 

2.2 & 2.3 of the West Pakistan Civil Service Pension Rules, 1963, 

he is entitled for pensionary benefits of deceased Mst Saeeda Bibi, 

being her husband/widower. He further added that under Family 

Pension Rules, article 358, 361, 361-A and 423 (i) of Civil Service 

Regulation (CSR) in juxtaposition with judgment titled *^§her 

AfTol Khan Vx. Government of Khvher Pakhtunkhwa through

C

/ -

t #1
llli

I t= O'

Secretary Elementary & Secondary Education and others"" (PLC 

2019 CS 1065), \V.P NO.269-M/2019, ^^Secretary Ministry of 

Financet Islamabad and others Vs. Tavvaha Halittt_Suhhani and 

others^' (2022 SCMR 77), ^^WAPDA thmuah Chairman_and 

another Vs, Mat Parizada*^ (2018 SCINOI 1542), **Amir Zeij 

wi^nUfPr of Mst Asia vs. The District Account Officer Nowshera 

and 5 others** (Writ Petition No. 3394-P of 2016) decided on

I
*r o S X oO^

CO £2 CO
2'5§|
cc S I-

l
trQ

22.06.2017 and LHW Regularization Act, 2014 and Rules 2015, 
' * • • • * *

the status of the deceased employee was of a regular/confirmed 

employee. Lastly, he submitted that for the purpose of pensionary 

benefits, the period for which Mst. Saeeda Bibi served on 

contractual side/ fixed pay shall be counted towards her regular

SibtAU/* (0.0) nnyRUMa iirmrEMtiiUMMADWArrMAfoVAn
iinwHLEMP iitmrf.Pr.Klulft^fuPtOPAl-

--A
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services for completing the eligibility criteria of 10 years 

qualifying service as held by this Court in numerous cases.,

3. On the other hand, the learned A.A.G representing the 

official respondents submitted that since the deceased has rendered 

08-years 02-months and 19-days service after her regularization 

and having not crossed the eligibility criteria of qualifying service 

for pension under the pension rules, thus, was not entitled for 

pensionary benefits. He prayed for dismissal of the instant petition, 

being not maintairiable,

4 Arguments heard and record perused.

^ During the course of arguments, on 27,09.2022, this Court 

has framed certain points/ issues and directed both tiie parties to 

assist this Court in consonance with the law as reflected in the said 

order sheet. The questions and law, on which, the assistance of the 

parties was required in the matter in hand, are reproduced as 

under:

5 111 
^1>2£mlset
SdSS 
of 5 ®irO

1) Whether without comnlction of 10 years qualifying service,
fixed pay or contract followed by

regularization could be counted for nensionarv benefits?
2) Whether the nrovisions of pension rules or Article 371-A of

rivil Service Regulations (C.S.R.1 would be beneficial only if
the emnloyee waS‘otherwise entitled for pensionary benefits 

gnmnletion of fluaUfving service?
3) Whether the word “count” could be intemreted to add the

lenf^h nf qualifying service to hold entitled a civil or
flftvcrnmcnt servant for nensionarv benefit when he 

nthftrwise has not completed qualifying service?
Learned counsel for petitioner and learned Advocate General arc 

directed to assist this Court in the light of the principle

the service on

on

___________jiisTTrr naeem anwar
irnM.ni r MU lUQTtrE Or! KHtlRSmO IQBAL
IION'BLK MRSabxAll/* CO B) •
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V enunciated by the Hon’ble Supreme Court as well as by diis 

Court in the cases of:

Muhammad Nawaz Special Secretary Cabinet Division(i)
through his legal heirs vs. Ministry of Finance
Government of Pakistan through its Secretary Islamabad
(1991 SCMR 11921:
Mst. Rashida Khatoon and 2 others _Vs, District(ii)
Education officer (Malel and 3 others (2016 PLC(CS1

3081.
Mudassar Termizi and others vs. Peshawar High Court(iii)
through Registrar. Peshawar and others (2021 PLC(CS1

4411;
Secretary. Ministry of Finance. Islamabad and others vs(iv)
Tawaba Halim Subhani and others (2022 SCMR 771 &

2022 PL C (C.S.1514;
Ministry of Finance through Secretary and others Vs(V)

Sved Afroz Akhtar Rizvi and others [2022. PLC (CSl

22. Peshawarl;
Mst. Islam-Bibi Vs. Government of Pakistan through(Vi)
Secretary State and Frontier Regions Division. Islamabad
and 3 others 12022 PLC (CSl 1196 of the Larger Bench of

CO
this Court!; and < jz

i S S §

$
O tS i-'S 

q: q1

Amir Zeb widower of Mst. Asia vs. The District AccounJ(vii)
Officer Nowshera and 5 others fWrit Petition No. 3394>P
of 20161 dated 22.06.2017.

Office is directed to issue notice to the petitioner, Mr. 
Momin Khan, Advocate & learned AAG for 20*'* of Oecember 

2022.” O cr

Insofar as the question of maintainability of the instant 

petition filed by the widower/husband of namely Mst. Saeeda Bibi, 

who was a regular civil servant is concerned, in the case of 

'^Muhammad Nawaz Snecial Secretary Cabinet Division through 

kix le^al heirs: vx. Ministry of Finance Government of Pakistm

ITftH’BI.E MO JtKTfrK M1]HAMMAI> WAKFM AWWAH
IlftWBLFMB JllliTICEDr.iaHIP^mPIQBAL

StteAll/* (O.B)
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ihroueh its Secretary Islamabad** (1991 SCMR 1192), it wast

held by the apex Court that:

“A right of appeal under the Service Tribunals Act of 1973 has 

been given to a civil servant aggrieved by any final order 
whether original or appellate made by a departmental authority 

in respeet of any of the terms and conditions of his service. The 

appellants admittedly are the legal heirs of the deceased civil 
servant and there being no provision in the Service Tribunals 

Act of 1973 to provide any remedy to the succcssors-in-Interest 
of a civil servant, of the learned Tribunal, in our view, was 

correct in bolding that the appeal before it stood abated and the

same is hereby maintained.”

Thus, the petitioner, being the husband/legal heir of deceased 

civil servant could not seek his remedy from the Tribunal 

constituted under the provisions of Khyber Pakhtunkhwa Services 

Tribunal Act, 1974 and as such, the petition in hand was rightly
I,

filed before this Court. In the case of ^'Mst Istam Bibi_Vs^
1

anvprnmpnt nf Pakistan ihrnuffh Secretary State and Frontier 

Re2ions Division. Islamabad and 3 others'' 12022 PLC fCSli A

11961, this Court has held that: ''legal heirs of civil servant j:_an 

validly file a writ petition before the Hi^h Court for pensionary 

benefits of his/her predecessor in interest, who was a civil 

servant. Reliance may also be placed on the case of "'Mst 

Rashida Khatoon and 2 others Vs. District Education officer 

male) and 3 others 12016 PLCfCSI 3081. Hence, the objection of 

the learned A.A.G regarding maintainabUity of the instant writ 

petition before this Court being filed by husband of late Mst 

Saeeda Bibi, the civil servant, is misconceived and accordingly, it
StbxAll/* (DS)

b? sS§< .2x1
5}ls
<
X oO^
C/> 0) Q - 

• .is O rtt
sq||
ono

MftyntJ. MB JltimCE MItIUMMAP WACTM AHWAR
»ftyni.EMP nrynrr n.. kmurSIIPi IQBAL
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is held that the instant petition was competently filed by the 

petitioner before this Court for the relief claimed therein.

2- The pivotal question for determination in the instant petition 

is as to whether in accordance with rules 2.2 & 2.3 of the Pension 

Rules in juxtaposition article 371-A of CSR, the services rendered 

on contractual side/ fixed pay by the late civil, servant could be 

calculated towards her regular service for completing qualifying 

service for the purpose of pensionary benefit. In order to determine 

the above formulated question, at first instance, the matter was 

heard by the apex Court in the case of “M/r Ahmad Khan Vs. 

Secretary to Government and others" (1997 SCMR 1477),

wherein it was held that:

“Admittedly, the appellant put in more than .ten years' 
temporary serviee before his services were terminated, he was, 
therefore, entitled to pensionary benefits under Regulation 

371-A(i) of Civil Service Regulations. It appears that this 

provision of the Civil Service Regulation was not cited before the 

Tribunal oihenvise the observation to the contrary could not 
have been made in the impugned judgment. Rcsultantly, the 

appellant and similarly placed other employees of the Afghan 

Refugees Organization, being Government civil servants, are 

held entitled to pensionary benefits if their eases are covered by 

Regulation No. 371-A of Civil Service Regulations. We allow this 

appeal, set aside the impugned judgment of the Federal Service 

Tribunal with ho order as to costs.”

i I .ill
id H ® t
5 qO?

£2*0’
S3|8
of 0 5o to

The afore-mentioned principle laid down in Mir Ahmad 

Khan’ case {supra) was revisited by a five-member Bench of the 

Court in the case of "'Chairman Pakistan Railway^apex

iiftwniJMP iiwTtrrMttiiAMMAPMArgmAWWAft
ItnVRI.TUlB- JuynfT Pr KITUlLSHtQ IQCAtjSsbtAIl/* (D.B)
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t ■v» Government of Pakistan Islamabad and others Vs. Shah Jehan

Shah** (PLD 2016 SC 534), where the judgment in the case of Mir

Ahmad Khan (supra) has been declared as per incuriam by

holding that:

“7. It is not disputed that the respondent rendered continuous 

temporary service and that his length of service was continuous 

and for more than five years. However, the question that needs 

to be answered is whether he was working in a "temporary 

establishment" or not. "Temporary establishment" has not been 

defined in the CSR, the Fundamental and Supplementary Rules 

issued by the Government of Pakistan, the ESTA Code or the 

Compendium of Pension Rules and Orders. In this context 
Article 369 of the CSR mentions temporary establishment but 
only explains what it is not and thus is not very helpful. 
Therefore, as mentioned earlier in the opinion, as per the settled 

rules of interpretation, the dictionary meaning of the words has 

to be resorted to. The Concise Oxford Dictionary (6lh Ed.) has 

defined "temporary" as "lasting, meant to last, only fora time", 
and "establishment" as an "organized body of mean maintained 

for a purpose". Chambers 21st Century Dictionary defines 

’"temporary" as "lasting, acting or used, etc for a limited period 

of time only", and "establishment" as "a public or government 
institution". Oxford Advanced Learner's Dictionary of Current

i

I
:£lEnglish {7th Ed.) defines "temporary" as "lasting or intended to 

last or be used only for a short time; not permanent" and 

"establishment" as "an organisation, a large institution..." In
"temporary

5 o S J 

^ '.s ^

^ oo'i 
S « -‘S
so 2 8 
q: q1

light of the above dictionary meanings, 
establishment" can be said to mean an organisation or
institution which is not permanent, rather effective for a certain 

period only. Admittedly the respondent was serving in Pakistan 

Locomotive Factory Risalpur, Pakistan Railways, which docs not 
in any way fall within the meaning and purview of "temporary 

istablishment". Thus, the respondent could not rely upon Article 

371-A of the CSR. Besides, if hypothetically speaking Pakistan 

Locomotive Factory Risalpur was a temporary establishment,
itrt YPt f itra. jiKTtrr muhammab wakem anwar

o </3

SitaAU/* (Da]
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m even then the respondent would not be able to take the benefit of 
Article 371-A (supra) as he otherwise does not qualify for 
pensionary benefits h'aving wit been subsequently taken into 

permanent employment, which is sine qua non for the grant 
thereof.

8. Adverting to the law laid down in the case of Mir Ahmad 

Khan (supra) wherein it was held: - ,

"Admittedly the appellant put in more than ten years' 
temporary service before his services were terminated, he was, 
therefore, entitled to pensionary benefits under Regulation 371- 
A(i) of Civil Service Regulations."

I

In light of the discussion in paragraph No.6, the judgment 
delivered in Mir Ahmad Khan's case (supra) is declared to be 

per incuriam.”

Thus, the Hon’ble Supreme Court in explicit terms has held 

that without completion of 10 years qualifying service, the services 

rendered by an employee on contract/fixed pay could not be 

counted for pensionary benefits. It was also ruled that a civil 

servant has to complete 10-year regular qualifying service for 

pension and thereafter, his services whatever it may be, on contract 

or daily wages or fixed pay, shall be counted for determination of
i

pensionary benefits but without completion pf 10-years qualifying 

service, the service of an employee rendered on contract or fixed 

could not be added to the service after regularization to
I

complete qualifying 10-year regular service. Since, there were 

judgments of Division Bench of this Court, whereby the services 

rendered on contract basis or fixed, pay were held to be counted for 

pensionary benefits in order to complete the qualifying service i.e., 

eligibility criteria for pensionary benefits and in the series of those
SabtAll/* tDB)

CO
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linW’Rt j; MB JllSTirF MIIHAMMAP NAEtM ANWAR
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cases, a larger Bench was constituted by this Court and in the case 

of W.P N0.3394-P/2OI6 titled Zeb Vs. The District

Accounts Officer Nowhsera and 05 others** decided on

22.06.2017. while interpreting proviso 2 & 3 of section 19 of the 

Khyber Pakhtunkhwa Civil Servants Act, 1973 as added by 

Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013, it 

was held by this Court that;

“It is manifest that the person selected for appointment on 

contract basis shall be deemed as regular employee and 

subsequently were held entitled for pensionary benefits. The 

deceased .employees have completed the prescribed length of 
service as their service towards pension shall be counted from 

the first day of their appointment and not from the date of 
regularization of their service.”

However, in the case of "'Ministry of Finance through 

Secretary and others Vs. Sved Afroz Akhtar_Ri7.vi and other^'

(2021 SCMR 1546), it has been held by the apex Court that:

1 “In case, an employee had served a government department 
for the duration of the period qualifying him to receive 

pension, the period spent as a contractual employee may be 

added to his regular qualifying service only and only for the 

purpose of calculating his pension and for no other purpose. 
The provisions of Article 371-A of Civil Service Regulations 

(C.S.R.) started with a non obstante clause which meant that 
the said Article did not relate to the question entitlement or

Cl cMu^ S>2?
_i ©‘t 

O 'o ij-2
^ Sgerf 
Sq|8
of o Veligibility to receive pension. It was clearly and obviously 

restricted to counting the period of a minimum of five years 

which had been rendered by a temporary contractual 
be taken into account with the object of

inO

employee to
calculating the quantum of his pension and not more. The 

non-obstante clause in Article 371-A of C.S.R. did not allow
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those who did not fulfill the requisite conditions for qualifying 

for pension to bypass such conditions and add up regular and 

contractual periods of employment for the purpose of meeting 

the eligibility criterion of ten years of service. Such an 

interpretation would create . absurd situations and would 

render other provisions and Articles of C.S.R. redundant, 
unnecessary and surplus. Therefore, Article 371 of C.S.R. did 

not allow Government Servants rendering temporary service 

in a temporary establishment for more than 5 years to be 

entitled for grant of pension rather such period could be 

counted towards calculation of pension only if otherwise 

entitled to pension by meeting the criteria of qualifying 

service.”

More-so, this Court in the case of ^^Inavat Khan Ys^

ir

Government of Khvher Pakhtunkhwa ' throueh Secretary

Frontier Education and others'^ (W.P No.833-M/2018) decided

on 14.02.2023 has held that:

“Being based upon the interpretation of Article 371-A of C.S.R 

made by the apex Court; it is concluded that the service 

rendered on contract followed by regularization could only be 

counted for pensionary benefits provided the civil servant has 

completed qualifying fen years* service independently. Thus, the 

contention of learned counsel for petitioner for addition of
t

service of the petitioner rendered on contractual side in the 

service rendered by him after his regularization for pensionary 

beneBts is misconceived.”

Admittedly, the deceased wife of the petitioner has not 

fulfilled the eligibility criteria i.e., 10 years qualifying service for 

benefits independently till her death after her

'V
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pensionary

regularization, therefore, for fulfilling the threshold of 10-years 

qualifying service for pensionary benefits, the services rendered by 

her on contractual side/ fixed pay, could not be added to her
MWAHHrjwBLF Mp jtrsnrr muhammad naeEM a 
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regular service, as such, contention of the petitioner that there are 

judgments of this Court, whereby the benefits were extended to 

those who have not completed 10-years independent service on 

regular side by addition of services rendered on contract, after the 

decision of the apex Court in supra case reported as 2021 SCMR 

1546, is of any help to the petitioner.

9. Thus, for the reasons discussed above and in view of the 

principle laid down by the apex Court, it is held that:

Mst. Saccda Bibi, the deceased wife of petitioner has not 
completed 10-years qualifying service for pensionary benefits 

from the date of her regularization till her death;

Services rendered by the deceased employee on contract/ fixed 

pay without independently qualifying the eligibility criteria of 
10-ycar service could not be added to her regular service for 
pensionary benefits; and \

Article 371-A of CSR and rules 2.2 & 2.3 of the Pension Rules 

shall be interpreted and followed by the Courts in terms of 
dicta laid down by 2021 SCMR 1546 in juxta position with 

article 189 of the Constitution of Islamic Republic of Pakistan 

1973. .

When so, the instant petition, being devoid of force, stand

i.

ii.

X

iii.

I If I 
^ Ssf .
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dismissed.

Announced.
04.04.2023.

JUDGE
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FOR THE EXTRAORDINARY GAZETTE ISSUE OF 
THE KHYBER PAKHTUNKHWA. V,

r-B
PROVINCIAL ASSEMBLY SECRETARIAT 

KHYBER PAKHTUNKHWA

NOTIFICATION
^ /07/2014.Dated Peshawar, the

No.PA/Khyber Pakhtunkhwa/Bil.ls/2014/_3__^_Z The Khybcr Pakhtunkhwa Regulation of 

Lady Health Workers Program and Employees (Regularization and Standardization) Bill, 2014 having
been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 24'^ June, 2014 and assented to by 

the Governor of the Khyber Pakhliinkhwa on 29'^ June, 2014 is hereby published as an Act of the 

Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA REGULATION OF LADY HEALTH 
WORKERS PROGRAM AND EMPLOYEES (REGULARIZATION 

AND STANDARDIZATION ) ACT, 2014

(KHYBER PAKHTUNKHWA ACT NO. XXVI OF 2014)

(First published after having received the assent of the Governor of tlie 
Khyber Pakhtunkhwa in the Gazette of the Khyber Pakhtunkhwa. 

(Extraordinary), dated the 05^07/2014).

(Here print as in the accompaniment).

CDSECRETARY,
Provincial Assembly of Khyber Pakhtunkhwa.

iiiiS!l|
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31

No. and date (as per notification above).

A copy of the above notification with the accompaniment is forwarded to the Manager. 

Government Stationery and Printing Department, Peshawar, with the request to publish the same in the 

extraordinary issue of the Khyber Pakhtunkhwa Government Gazette of today’s date and distribute copies 

thereof immediately in accordance with the list given overleaf.
05o

Proof should be sent to this Secretariat before publication.

SECRETARY,
Provincial Assembly of Khyber Pakhtunkhwa 

E.No. PA/Khyber Pakhtunkhwa /Bills/2Q14/ ^ ^______ Dated ^-'/Q7/2014

A copy of the above is forwarded to

I'he Principal Secretary to Governor, Khyber Pakhtunkhwa.
The Secretary to Government of Khyber Pakhtunkhwa, Health Department.
I'hc Secretary to Government of Khyber Pakhtunkiuva, Law Department.
The Director Information, Khyber Pakhtunkhwa.
The Director I.T/ Special Secretary Provincial Assembly of Khyber Pakhtunkhwa.
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SECRETARY,

Provincial Assembly of Khyber Pakhtunkhwa
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AN0r^ ACT

to regulate the status of Lady Health Workers Program in the Province of the Khyber 
Pakhtunkhwa and to regularize and standardize the services of employees

of the said program

WHEREAS in pursuance of the Constitution (Eighteenth Amendment) Act, 2010, the subject of 
Health has been devolved to the Provinces and as such Lady Health Workers Program run by Federal 
Government for supporting the family planning and primary health care was devolved to the Provinces 
accordingly;

AND WHEREAS in the Lady Health Workers Program, the community based workers have a 
special nature of job, for the execution of which they have to remain continuously embedded with their local 
catchment population;

AND WHEREAS it is obligatory to maintain the original concept and design of ;the Lady Health 
Workers Program, to ensure the presence of community embedded employees for effective service' 
delivery to the people of the area;

AND WHEREAS it is expedient to regulate the status of Lady Health Workers Program in the 
Province of the Khyber Pakhtunkhwa and to regularize and standardize the services of the employees of 
the said program.

It is hereby enacted as follows:-

1. Short title, application and commencement.—(1) This Act may be called the Khyber 
Pakhtunkhwa Regulation of Lady Health Workers Program and Employees (Regularization and 
Standardization) Act, 2014.

(2) It shall apply to all persons employed or to be employed in Lady Health Workers Program, 
in the Province of the Khyber Pakhtunkhwa.

It shall come into force at once except section 4, which shall come in to force on 1®' July.' (3)
2012,

Definition^—In this Act, unless there is anything repugnant in the subject or context,-2.

"catchment population" means the local population for which a Community 
Embedded Employee of the Program is appointed or posted and regularly resides 
therein:

(a)
K-

^S,s|
a>

"Community Embedded Employee" means a Program employee residing and 
working within his defined catchment population for which he was appointed or 

• posted;

"District Program Implementation Unit" means the Management Unit of the 
Program at District level;

"Government" means the Government of the Khyber Pakhtunkhwa;

(b)

o C
(C) C/> 0) P -

S o £ 
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Q(d)

"prescribed" means prescribed by rules;

"Program" means the Lady Health Workers Program devolved to the Province and 
which was previously run by the Federal Government under the name of the 
National Program for Family Planning and Primary Health Care;

"Program employee" means an employee of the Program, whose service is 
regularized under this Act and includes persons to be appointed after the 
commencement of this Act;

(e)

(0

(g)



2 •
(h) “Province" means the Province of the Khyber Pakhtunkhwa;

(i) "Provincial Program Implementation Unit" means the Management Unit of the 
Program at ProvinciaMevei; and .

"rules” mean rules made under this Act,(j)

3. Status of Program.*-(1) On comnnencement of this Act,-the.National Program for Family Planning
and Primary Health Care, shall be deemed to.be.a Program,o,f,Gig.vernment)to be known as the Lady 
Health Workers Program. / ■ ■

(2) The purpose of the Program.shall, be4&sPrpy!de>[jreventive,.^curative, .rehabilitative and- 
promotive health care services to the catchment populatibnlri'the^Provihce.

(3) The Program shall continue for such a periodras-.Oo^ernment may determine,

(4) After coming into force of this Act,-.6overrimeht,may,-appoint persons to various posts in ' ■ 
the Program on contract basis and there shall be no.regularfappointment in the Progfam.

(5) The appointment under sub-section (4)-shall be made in accordance v;ith the criteria and .. 
manner as may be prescribed.

4. Regularization.—(1) On commencement of this Act, all the. Program employees, ■ who were 
appointed in the'Program on contract or fixed monthly stipend basis before July 2012, and holdirig the ■ 
said post till the commencement of this Act, shall stand regularized, with effect from lsi July, 2012:

Provided that the services of such Program employees shall be deemed to have been regularized 
under this Act only on the publication of their names in the official Gazette:

Provided further that the posts of the Program fallen vacant on account of death, retirement, 
resignation, dismissal, termination or otherwise shall be filled-in on contract basis. '

(2) The Program employees regularized under this Act shall be placed in, the relevant Pay 
Scales corresponding to the civil servants or as may be determined by Government.

(3) The seniority of the Program employees regularized under this. Act shall be determined in 
a manner as may be prescribed.

(4) A Program employee, v;hose services a!;e.,regularized under^.this: Act, shall retire from 
service, on the option of the Program employee and on sycH-date as/equested by the Program employee, ■ 
after completion of twenty five years of qualifying service dr on the! completion !of;sixtieth year of age.

(5) A Program employee, whose service is regulahzed^under this Act, shall be entitled to such 
•pensionary and retirement benefits as may be determined by Government.

5. MecKa^iism of recruitment for Community Embedded Employees.—(1) For filling a post of
Community Embedded Employee, the appointing authority shall cause to verify and ensure in tbb q
prescribed manner that person,’who is to be appointed against such.post, shall be a regular resident of his 
catchment population.

(2) The Provincial Program Implementation Unit shall oversee and monitor the process and 
finding of the verification, carried out by the appointing authority under sub-section (1), before a person is 
appointed against post of Community Embedded Employee.

(3) The Community Embedded Ernployee shall perform his duties within the catchment .' 
population of his residence; provided that Government may adjust a. Community Embedded Employee in 
another area in certain circumstances to be prescribed.

i— c cllxi
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, «
fi Notwithstanding anything contained in other provisions of this Act, the services of the 

“ i^^^iCommunfty Embedded Employees, whose services are regularized under this Act, or other Community 
, ■ - Embedded Employees to be appointed after the commencement of this Act, shall be liable to termination, if

’ •• ^ theempioyee-

(4)

has unlawfuliy ceased to be a reguiar resident within or has become a non­
resident for his catchment population; or

(a)

is involved in any other engagement or a,practice which is not in accordance with 
the laid down and approved policy of the Program: Or

has ceased to be efficient in the:performance of.official duties; or

(b)

(c)

(d) has proved guilty of gross misconduct. .

(5) A Community Embedded Empioyee.^whose service is terminated under sub-clause (a) or 
(b) of sub-section (4} of this Act may be reinstated intoservice ih.a manner as .maybe prescribed:

Provided that this opportunity of reinstatement shall not be given more than once throughout the' 
tenure of a Community Embedded Employee’s service:

Provided further that-

(a) no salary or allowances shall be paid to the re-instated employee for the period 
spent under termination; and

payment made, if any, to the’terminated employee being re-instated, which was 
not allowed during or for the period spent under termination, is recovered from the' 
employee.

6. Posting, transfer and adjustment of Program employees.—Notwithstanding anything contained , 
in other provisions of this Act, the Program employees;.exc.ept’.jhe:'Community Embedded Employees, may 
be transferred to perform duty anywhere in the Province.^-

7. Disciplinary action.—Disciplinary cases;'against.t.h.e.i?r.pg[arn. employ.ees shail be dealt with in a 
manner as may be prescribed.

8. Application of Government rules;---The’.Program'.emp!dvees;sha.!l.-beA in accordance with
the provisions of this Act and rules; providedi'thatdfnb"^^ are■■ available on any matter, the ^
Government rules shall be applicable to such Prograni'employees; [Z c'^'c

9. Public servants.-All Program employees shall behdeemed to be public servants within the ^ ctS « 
meaning of section 21 of the Pakistan Penal Code, 1860 {ActNo, XLV of 1860).

5 oS§
O o ltS
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(b)

il

Power to make rules.—Government may, by; notification in the official Gazette, make rules for 
carrying out the purposes of this Act,

Saving.— Any rules, orders or instructions in respect.of.any terms and conditions of services of ' g 
Program employees duly made or issued by an authority competent to make.them and in force immediately . 
before the commencement of this Act shall, in so far as such rules, orders or instructions are not 
inconsistent with the provisions of this Act, be deemed to be rules made under this Act,

Removal of difficulties.—If any difficulty arises in giving effect to any of the provisions of this Act, 
Government may make such order, not inconsistent with the provisions of this Act, as may appear to be 
necessary for the purpose of removing the difficulty:

Provided that no such power shall be exercised after the expiry of one year from the ■ 
commencement of this Act,

10.

11. </D

12.
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13. , ' Repeal.— The Khyber Pakhlunkhwa Regulation of Lady Health Workers Program and 
Employees (Regularization and Standardization) Ordinance, 2014 (Khyber Pakhtunkhwa Ord. No. VI of 
‘2014) is hereby repealed.

BY ORDER OF MR. SPEAKER
PROVINCIAL ASSEMBLY OF KHYBER 

PAKHTUNKHWA

(AMAIVULLAH)
Secretary

Provincial Assembly of Khyber Pakhtunkhwa

i

O^rectorUtigf'O"DR.M
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I4 / GOVERNAMENT OF lOIYBER I'AKHTUNKIIVVA 
DISTRICT HEALTH OFFICER PESHAWAR 

t
Diitcd Pcslinwar tlic i^OI /c, /202I 
No: I.CTr.l /DHO.DPIU
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NOTiriCATlON*
I

NO.PA/Khvbcr rnkhtnnKlnvnmi!fs/2Qt4/3SL__________________________ In terms of provision of The Khyber
; rxikhSunFGuva Regulation of Lady Health Workers Program- & employees (regularization & 

' standardiMtion) Act, 2014; (Para (4) Sub-Para (4)|& (5) if the .Khyber T

Scrx'anis iRcv'iscd Leave Rules 1981 .-and instructions there under issued from time to time 

sanction js licrcby accorded^fp the gr^t of 365 days|cavc encashment in lieu of LPR in respect 
of Mr/iMst. Ghazala A^nsmeen \V/o ghcr_Afzal RPS-05 as Lady Health Worker attached to 

RH tj Hawr Khowani/District Health OiScer Peshawar.

i

t

r PakhtunKhwa Civil

i

• 4

' i
In terms ofSection-13 of the Khyber PakhtunKhwa CivilServants Act 1973, the'official shall 

stand retire from sea'ice on 01/07/2021 AN on attaining the age of superannuation.
7,.

■iJ*
,* Sd/-xx\xxxx.\xxx.>ocx 

District Health Officer 
Pesha^var

\T

■ ■»•IIt
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iA Copy is'forwarded to thc:-
1. Aorouniani Genera! Khyber PakhtunKhwa Peshawar.
2. I'rovincial Coo'rdinnior LI IWs Program Khyber PakhtiiiiKIu\-n Peshawar.
3. District Coordinator I..MWs Program Peshawar]
4. Uiigaiion OITiccr DHO Ofiice Peshawar,
5. Onicc Assistant.'
6. Esieblislmicni section lo updnlc the retired personnel list.
7. Account section'

Forlnfonnaiion an n/action.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE• 5^

TRIBUNAL. PESHAWAR

SERVICE APPEAL NO. 1742/2023

AppellantSiyara Begum

Versus

Respondents.Government of Khyber Pakhtunldiwa & others

Affidavit

I Dr. Shaukat All, Director General Health Services, Khyber 

Palchtunklrwa, Peshawar, under the directions of the Competent Authority, do 

hereby solemnly affirm that the contents of the parawise Comments on behalf of 

Respondents are true and correct to the best of my knowledge and belief and 

nothing has been concealed from this Hon’abie Court. It is further stated on oath 

that in this appeal, the answering respondents have neither been placed ex-parte 

nor their defense has been struck off / costs.

DR.M.SOHAILKHATTAK 
Director Litigation 

Director, General Health 
Services. Khyber Pakhtunkhv^^o

i



t oI DIRECTORATE GENERAL HEALTH SERVICES 

KHYBER PAKHTUNKHWA PESHAWAR
i''4

' > All communications should be addressed to the Director General Health Services 
Peshawar and not to any official by name 

Office # 091-9210269 Fax # 091-9210230

AUTHORITY LETTER

Muhammad Yousaf Jamal Focal Person Litigation Section 

Directorte General Health Services Khyber Pakhtunkhwa is hereby 

authorized to file / submit parawise comments in Service Appeal No. 

1742/2023 titled Siyara Begum versus Govt, of Khyber Pakhtunkhwa & 

others on behalf of the undersigned before the Honorable Khyber 

Pakhtunkhwa Service Tribunal Peshawar.

Director Genera! Health Services 
Khyber Pakhtunkhwa, Peshawar


