- 26.04.2022

‘

Learned counsel for the appellant present. Mr Naseer-ud-

~Din Shah, ASSlStant Advocate General for the respondents \

present. ‘
Learned counsel for the appellant requested for

adjournment on the ground that he has not made preparation’ -

for arguments. Adjourned. To come up for arguments on

22.06.2022 before the D.B.

— ‘ t r———_——.
f (Rozina Rehman) : (Salah-ud-Din)
; Member (J) Member (J)
. ;, .
: R 22.06.2022 + Nemo for appeliant.
: ‘Natgoa’ Aok Naseer Ud Din Shah learned Assistant Advocate

s Concad
./ .

01.09.2022

General for respondents present.

Notice be issued to appellant/counsel for 01.09.2022 for
arguments before D.B.

\ - Cy)

(Fareeha Paul) - (Rozina Rehman)
Member(E) Member (J)

Clerk of learned counse! for the appellant present.
Mr. Muhammad Adeel Butt, learned Additional Advocate

General for the respondents present.

A Learned Member (Judicial) Mrs. Rozina Rehman is
on leave, therefore, arguments'could not be heard.

Adjourned. To come up for arguments on 28.10.2022

before the D.B. 2: p

(Salah-Ud-Din)
: l\/leml'?er(J)




Y

s

-~
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18.10.2021 Junjortocounselforappellantpresent.‘ I

Javid Ullah, learned Assistant Advocate General

alongwdh Abbas Khan S.C for respondents present

Lawyers are on general strike, therefore, case is
adjourned To come up for arguments on 10.01.2022 before D B.

e
!

(Atig-Ur-Rehman Wazir) - ™ (Rozina Rehman).
Member (E) ‘A .7 < Member())
10.01.2022 Learned counsel for .the appellant present. Mr. Kabirullah

- Khattak, Addl. AG for respondents present.

‘Learned counsel fof the appellant requested for adjournm'ent on
the ground that he has not prepared the brief. Adjourned. "To come up' 3
for arguments before the D.B on 26.04.2022. '

(Atig-Ur-Rehman Wazir) . 'C W A

Member (E)

1‘ sienyd : v -
- [ LU




05.01.2021

$29.03.2021

29.06.2021

present. Mr.

- further proce

e

re
Khan, for appellant -is

Kabirullah Khattak, Additional

General, for the respondents is also present.

Mr. Taimur Ali. Advocate,

\Ad;Vocate o

L 'Learned counsel for appellant submitted‘tha‘t,’_che issue

involved in the instant appeal is up-'grada‘tion ah}d. fo'r"that'l

>purpose Larger Bench of this Tribunal has alre"a.dy' been -

constituted, therefore, requested for fixatidn of the ihstan_t
appeal after the decision of Larger 'Bench The request is
appropriate. The appeal rs adJourned to 29 03(2021 for

(MUHAM MAD JAMAL KHAN)
MEMBER (JUDICIAL)

(MIAN MUHAMMA
MEMBER (EXECUTIVE)

The concerned D.B is not ava|lable today, therefore, the .
appeal is adjourned to 29.06.2021 for the same.. .

Mr. Taimur Ali Khan, Advocate fer the appellant
present. Muhammad Rasheed, Deputy District Attomey for the
respondents present.

We being Members of Larger Bench, .rem.ained busy in
hearing arguments in the appeals fixed before the Larger.
Bench, therefore, arguments in the instant appeal could hot ‘

heard. Adjourned. To come up for arguments before the D.B

on 18.10.2021 : .

(SALAH-UD-DIN)
MEMBER (JUDICIAL)

(ATIQ-UR-REHMAN WAZIR)
MEMBER (EXECUTIVE)



2(6‘03.2'020".. ‘ Due to public hblidays on account of Covid-19, the case
‘ is adjourned. To come up for the same on 12.06.2020 before
D.B. |
fer
12.06.2020 Bench is incomplete. Therefore, the case is adjourned. -

To come up for the same on 25:08.2020 before D.B.

25.08.2020 _ Due to summer vécation case to come up for the
same on 29.10.2020 before D.B.

©29.10.2020  Junior to counsel for the appellant and Addl. AG  for
| the respondents present.
The' Bar is observing general strike, therefore, the
| matter is adjourned to 05.01.2021 for hearing before the
D.B.

L

(Ati'q-'uvr-Rehman Wazir)
- Member g




iew

| &
24209.2()19" o Counsel for the appelianf and Mr. Ziaullah, Deputy District Attorney
for. the respondents present. ':L_ea:lrnéed counsel for the appellant submitted
: rejAoinderi which is placed on ~1j_¢¢9td. Learned counsel for the appellant also
requestéd for adjoummenf;f’ifé’f‘ arguments. Adjourned to 09.12.2019 for

arguments before D.B.

é@% M '
- ep(Hussain Shah) - (M..Amin Khan Kundi)

Member o . Member
09.12.2019 - Lawyers are on strike on the call of Khyber Pakhtunkhwa - : '

Bar  Council. Acljdtxl'n. - To - come --up - for :further - -

-+t proceedings/arguments ém 12:02.2020 before-D.B,

s

Meniber Chairman
12.02.2020 .~ - Counsel for the appellant present. Addl:-AG for. . -

s respondents. present. Lgarpgq ~counsel, for the appellant
seeks adjournment. Adjourn&?f o come up for arguments
on 26.03.2020 re D.B.

i &

Member Member




‘ : >
© 07.03.2019 Learned counsel for the appellant present. Written reply
not submitted. Mr.- Abbas S.C representative of the =~
“respondent deﬁértment Apresent and seeks timé to furnish
 written reply/comments. Granted. To come -up for written

ﬁ\/

_ reply/comments on 16.04. 2019 before S.B.

-
2 .

I, oy

j

_ 16.04.2019 Learned counsel for the appellant and Mr. Kabir Ullah-
Khattak leamed' Addrtronal Advocate General alongw1th ‘
-Abbas Senior Clerk present. Written reply submitted. To come .
up for reJomder/arguments on 09.07.2019 before D.B-

L3 "i’

Member

09 07.2019- Learned counsel for the appellant present Mr. Zia Ullah,
~learned Deputy District Attorney present. Learned counsel for |
the appellant seeks adjournment. Adjourn. To come up for

arguments on 24.09.2019 before D.B.

Member




17.12.2018 - Learned counsel for' the appellant present. Preliminary
: * arguments herd.

T ‘ - . The appellan‘t‘(SLiB Engineer) C&W Division Mansehra

o ST has preferred the present service appeal u/s 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974 for the grant of
Senior Scale (BS-16) from the due date.

Learned counsel for the appellant argued inter-alia that
similar nature service appeal No.983/2018 has already been

admitted for full hearing vide order dated 25. 09 2018 of this
Tribunal.

Pomls raised need consideration. The appeal is admitted

for regular hearing subject to all legal objections including the

5o <= siSs8E Of maintainability/jurisdiction. The appellant is directed

QI il ) < to deposit security and process fee within 10 days. Thereafter,
' notices  be 1ssued to the respondents,, for ‘. .written
: rcply/comments To come up for written rcply/comments on

11.02. 2019 before S. B
@ -

Member

| 11.02.2019 - Learned counsel for the appellant p%ese_nt. Written reply
' | not submitted. No one present on behalf of respondent
department. Notice be issued to the respondent department

with direction to furnish written reply/comments. Adjourh. To

come up for written reply/comments on 07.03.2019 before

S.B.
\
N
_ @Eber
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s Form- A
. FORM OF ORDER SHEET
- Court of
" Case No. 1436/2018
’ S.No.- _Date of order Order or other proceedlngs wuth sugnature of;udge
- | proceedings

1 2 3

1 28/11/2018 The appeal of Mr. Muhammad Jamil prgsentéd today by Mr

- ‘ ' Taimur Ali Khan Advocate may be entered in the Institution Register

and put up to the Worthy Chairman for prtKer order please.
RéGlﬂﬁKﬁ »‘“\ 1S
' A This case is entrusted to S. Bench for prellmlnary hearmg to
2 2ol e €. Lo

be put up there on l7lf}h«°f8 w BITES ww b

Cotemtw v L

!
CHAIRMAN
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Gy BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

APPEAL NO. “’{?Dé /2018 |

Muhammad Jamil V/S - C&W Department
INDEX
S.No. | Documents Annexure | P. No.
1. [MemoofAppeal . | - 01-03
2. | Copy of Rules’ A 04-06
3. | Copy of Judgment B | 07-10
4. | Copies of judgment dated 02.03.2016, C,D&E- ///o?cy ‘
13.02.2017 and notification dated )
130.64.2018 ]
5. | copy of notification dated 07.03.2018 F 3G
6. | Copy of the departmental appeal G 3]
7. '| Copy of order dated 04.09.2003 H 32
8. | Copy of order dated 05.12.2009 I 33
9. | Copy of Service Tribunal’s Judgment. J 134 34
10.| VakalatNama -~ | b 37
APPELLANT
"THROUGH:

TAIMUR ALI KHAN
ADVOCATE HIGH COURT

&

. - &
ASAD MAHMOOD .
ADVOCATE HIGH COURT
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- BEFORE THE KHYBER PAKHTUNKH\I?VAW_ )
SERVICGEFRIBUNAL:;sPESHAWAR.

Appeal No. C[ 3 é /2018 Khyber P"ekhtukhwa

T Service Trivunagl

Dnu\ No. ’ %

| Muhammad Jamil, Sub Engineer, /A 7
C&W Division, Mansehra. i '

APPELLANT

VERSUS

1- The Secretary, Government of Khyber Pakhtunkhwa. through
Secretary C& W, Civil Secretariat, Peshawar. {

2- The Chief Engineer, C& W Khyber Pakhtunkhwa, Peshawar.

3- The Secretary, Government of Khyber Pakhtunkhwa| Flnance
Department, Civil Secretariat, Peshawar. .
RESPONDENTS

...................

- APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 FOR GRANTING SENIOR SCALE
BPS-16 UNDER 25% QUOTA TO THE APPELLANT FROM
DUE DATE FOR HAVING 10 YEARS SERVICE AND ALSO
PASSED DEPARTMENTAL EXAM AND AGAINST NOT
TAKING ACTION ON THE DEPARTMENTAL APPEAL OF
THE APPELLANT WITHIN THE STATUTORY PERIOD OF

‘F\e ato- &ayNINETY DAYS.
albi
O el

REgesei =2

THAT ON ACCEPTANCE OF THIS APPEAL, THE
RESPONDENT DEPTT: MAY BE DIRECTED T(TGRA—NT\
SENIOR SCALE BPS-16 UNDER 25% QUOTA TO THE
APPELLANT FROM DUE DATE FOR HAVING 10 YEARS
SERVICE AND PASSED DEPARTMENTAL EXAM WITH
ALL BACK AND CONSEQUENTIAL BENEFITS. ANY
OTHER REMEDY WHICH THIS AUGUST TRIBUNAL
DEEMS FIT THAT MAY ALSO BE GRANTED IN FAVOUR
OF APPELLANT. ‘

.....................

|



N
\
ok

RESPECTFULLY SHEWETH:

FACTS:

1-

That the appellant joined the C&W Deptt on 17.03.1988 as Sub
Engineer and also passed departmental exam in the year 2016. Thus
the appellant has more than 30 years service at his credit with good
record throughout. All the dates are mentioned the departmental
appeal of the appellant the copy of which is already attached as
Annexure -G

That according to the rules 25 % of the post of senior scale sub
engineers are to filled in on the basis of promotion from amongst sub
engineers who have ten years service and also passed departmental
exam. The appellant possesses the said requirement, but despite of
that the appellant has not be granted Senior Scale BPS-16. (Copy of
the rules is attached as Annexure-A)

That the august Service Tribunal has also decided such similar 15
appeals on 11.12.2012. As the appellant is the similarly placed
person, therefore the appellant is also entitled to the relief under the
principles of consistency and Supreme Court’s judgment reported as
1996 SCMR-1185, 2009 SCMR-01. (Copy of judgment is attached
as Annexure-B)

That similarly this Honourable Service Tribunal also accepted 52
connected appeal on 02.03.2016, against which the department filed
CPLA which was also dismissed by the Supreme Court of Pakistan
on 13.02.2017 and on the basis of that decision the respondent
granted Senior Scale (BPS-16) w.e.f 04.09.2018 to all appellant vide
notification dated 30.04.2088. (Copies of judgment dated
02.03.2016 , 13.02.2017 and notification dated 38.0%2018 are
attached as Annexure-C,D&E)

That recently the department upgraded the post of Sub Engineer from
BPS-11/12 to BPS-16 for having 10 years service vide notification
dated 07.03.2018. (copy of notification dated 07.03.2018 is
attached as annexure-F) e
That the appellant filed departmental appeal on 15.08.2018 for grant
of Senior Scale BPS-16 from due date and waited for 90 days but no
reply has been received so far. Hence the present appeal on the
following grounds amongst the others. (Copy of the appeal is
attached as Annexure—G) '

GROUNDS:

A-

That not granting Senior Scale BPS-16 from due date under 25%
quota and not taking action on the departmental appeal of the
appellant within the statutory period of ninety days are agamst the
law, rules and norms of justice.



That the appellant has attained-eligibility for senior scale BPS-16
much earlier but despite the appellant has deprived from his legal
rights in an arbitrary manner. :

That the appellant has not been dealt accordmg to law and rules -
and has been discriminated by not extending the benefits of senior
scale BPS-16 from his due date, which is violation of Article-25 of
the Constitution of Pakistan.

That even the respondent Deptt; has granted B- 16 to many officials
vide order dated 04.09.2003 and dated 05. 12 2009. Thus the
appellant is also entitled to the same relief from his due date under
the principle of Consistency and equality. (Copies of the orders
dated 04.09.2003 and dated 05.12.2009 are attached as
Annexure- H&I).

That the treatment of the respondent Deptt: is agamst the spirit of
Article 4 and 25 of the constitution. |

That the rules regardmg B-16 are still in field and '[hlS august
Tribunal has also granted the same relief in appeal No. 27/09
decided on 23.04.2009. (Copy of judgment dated 23.04.2009 is
attached as Annexure-J)

That the appellant is also entitled to the same rehef accordmg to
the principles of consistency and equality.

That the appellant seeks permission to advance other grounds and
proofs at the time of hearing.

[ :
|

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPELLANT
Muhammad-Jamil

THROUGH:
1
TAIMUR ALT KHAN
ADVOCATE HIGH
&

ASAD MAHMOOD
ADVOCATE HIGH COURT
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BETTER COPY

. Annexure-A @
COVERNMENT OF NORTH vesT FRONTIER PROVINCE .

SERVICES AnD GENZRAL ADMINIST RATION, . /-/
TOURISM & SPORTS Dz ARTMENT :

NOTIFICATION
=LA TION

Pesnawer the i3 Jancery, 1980

Nd.SOR-l(S&GAD)I.-1‘2/74 -‘Inexercise Of the Powers CCnrerrec by Sectfon 26
of the.North West Frontier Province Civil Servants Act, 1973 (NWFP Act XVIII of

A - ©1973). In Supersession of aj previous rufes on the subject .n this behalf the

;‘overnor of the North West Frontier'*'Prow’nce IS pleased to ‘make the fo!fowiqg
“ules, namely:- S : L

1. (1) These rules may be cajled ine Communicztion and Work ,
Department(Recrui,tm'en't and ADCointment) Rules, 1970, T,
They shall come into force a+ once, ., - o
2. The Method of recruitment, minimum Gleiifications, age fim;s and
Other matters related there to for the Posts sSpecified. in column 2 of
the Schedyles annexed shall ge és given in column 3t 7 of the said

-9 . e

.
s \ ) ‘ ) i .
14 SRR P
B \ . .
i A
- :f C o .

. B v L
N E . (I -
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. ' COMMUNICATION AND wopps DEPARTMENT R
o o o SCHEDULE - 1

?Tls".}?{ﬁ‘mﬁai":?hﬁaﬁdri?éf il
FeCrntment or by teangfer

R
Auabfication for
M0Intment ang

N S b

e S T e -~--~-~~_---~“_-N..-______% e
Age Y for inntial Method of tecnntmgeny . ) T
fecimtiment . >

fiomcn('.l:mc of lA'o>t'

B R .f’LQ'!‘.‘?!".‘L‘R‘ —— ] Lo - K\~\~\-H
2 S 1 3 6 ' '
A T ——— h-_-__-h-....-\--\&_%.%___ - ‘
L Chidt B

Slll)(‘lidllcll‘d-u;f;“ e
Engineer

T - e e~ -“"\‘“R\*‘. \\“ﬁ’\-
Uy selection on et frony Imongst four senior most officers of (he Ocpa tmeny, Wilh at least seventeen yegsg

expericnce as Governmeny scrvant, scniority being Consitlerey only in the case of officers of praclically the Same

l.’nginccaing from
N iecognize

Uniygr_g@y. -

standtased of menn,

Exccutive cnginees ™™

H p + T
Quivalent posts in Conmumic.mon and

: Works Dep,y tmer, with 5t least twelve YCas scivice iy Grade-17 ang 18, scniority being considered only n the
£ase of officers of Riodlically the same standard of nerit, R
Oy sclection on ment with dye reond (o senlority from Mongst assistant Engingers of _(_‘ommunlcation and .
) i ! - ' . . .

it
| Works Dc;gmtmcgg_\_v:gl N Ieast six yoas ox 261160¢e 35 stich, -

() Senionty Mesent by Initiag feCruilment . o .

) 10% by Dromotlon, on 1he basis of senlority cupy fitness from IMONGSt tha Syt Englneess holding a
tegree s Emﬁnccn‘nq, <enlority to be determined from the dale of acquiring degree or Initia)
Appaintmen] which ever is Iater, ' .

() Tvienty peicent by selection o merit with gue f€03rd to'senloity from amongst the Senior Scale syb
Engineers of the 0¢p.ulmcnt who hold 3 diprgma and haye Passed Depay tmental Professlona)

BT —— M‘%\rﬁmmﬂ-
By sclection on merd frony 3mMongst the Exccutive Engineers of holder of ¢

T e e el

_.‘-'_5,;.;»—_;___

e e L ———aaa..

Assistang ?nq necer

-chrcc or Diplomy
in Eng:nccn‘ng
feom ccognlzed. ...
Unlvcas:ly or
msh‘h:lions, as
edified in -

Deoree n Giog Clectrical or
Mechaniea) Enginecring from o
ecogniey University as 3y be-
‘peafied by Governmeny for the
s.

rezpective post

N —— —‘,.—..---.—v——--oqo- corl'n"" r-,“m;nat"mx

Sewior Seaia S —Di-pfal-ﬁln Twenly five percent of ihe lota) Number of pogls of e dipfoar.za holders Sup Engincers shop from Whe cadre of

Cngineer g,,g_;nm;ng from Senlor Seale Sub Cngineeors and shalt pa fited by sefection on Mer with due ¢ard lo senfority from amopgst

. Arecognizey Sub Engineers of the Ocmtlmcnr, who.have Passed the Depmtmcnra! Examinalion and have ot least ten yoars
Institute, service 23 such, - : - —
M TTTTTe— ; Oy <efection on ment volh dug eadrd lo seniority
—————— e " n
: ————————

.g.,l,«;mcndoﬂj_squﬂnlcndmls In the pe
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. COMMUNICATION AND WORKS DEPARTMENT _ .
. '
. \ L , SCHEDULE -~ 1 . - s :
TETII e e L . T _.__,_‘___ﬁ‘_-*_.;_._h AT e e L _;__,._:____,_...7.__._._ﬁ—~—-—--~ g T e B T e T
[ S.No. Romeotlatag yf ot T, Quahfication for initiol Mininan Age it for wtidl #cthod of fecrutment C
. weanlment o Ly transfer fedhilication for fecntiment .
. Ppoistvent ang ;
HOIMEhGH I ——— __.ﬁ._h‘...—%_"‘“xﬁﬁa___““,
T-—“ '-:2- e IR EEET P e — ——— J]—-—' - ‘5‘”“‘*"‘ 6 e ————— - _‘_HEA.%_% i
I R TR IC T B A__.....__-__..«-_NN T e e AT ]2 AT s . '
1. Pringipa Ingaeer M.Sc in Refrigeration I Air 3010 48 years By initial recrntimernt,
Relrigeraten 7 i Conditioning figiy tecognized N .
Conthtioning Univeraty witly 10 years . . '
S el ffl%‘}[fﬁ'lﬁ‘ﬁ__h&'h____.m e T — . TTT——— " . T T
. 8y MHechanical Cngineer wilh 15 . ’
’ YOS Cuperience with Nationa] or L ’
\ ' Intentionay Organization of o
epule in Desigy Instatiation ang . : .
nning of Air-condatfoning and ' . . : '
Refiigesation, : . ' ~ “““_'_“*—-—'_""h-\‘.— .
D It PR *-H_M. ————— —Srim———————— By o 3 . - ) ST |
. H.SCIn Highwayps Engineering 301015 years By initial recruntment . ) . o S )
from A recognizeqd University with ' , i
aleast ten yoars professtonny el IR e . ’
openence in g Nationat or fnrer ) S ’ :
ntlony| Orqanization, = *‘“-——-———_‘*—“-—ﬁ—-\ R
—_— ~_.-~.-.._.-._~...._~.. —ee O e ——— _—_——— ATTT———— ”
. Hasters Degree In crug _ 301045 years By Inithat reeemtment ) ~,
Ingincering from o recognized : ‘ - ' , -
Unlversity wihy alestten years ’ . ) :
: piefessionst experienca jn a . : *
o M3konal of tnternationay . ‘ )
—— _C190nia3tlen, l__._“_______ —_——

:
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- Appeal No. 994/NEEM/2004

. . . v
ES'A;A . ' !

Date of Iristitution. ...~ 03.12.2004.
Date of Decision ... 11.12.2012.

Naushad Khan, oub Engineer O/O Deputy Director- I ' - A
Wo: ks & Scrv:ces Department Peshawar. . - . 7. . (Appellant)

'VERSUS' _ ‘
LT hc Secretary, Government of Khyber PakhtunKhwa Works & Ser\uccs
Department, Peshawar.
2. The Chief Sn.cretary, Government of Khybel Pakhtunkhwa ClVll Setretanate
~ Peshawar. - '
‘3. The Departmenta! Pl‘OlTIOthﬂ Commlttoe through ltS Chalrman (Respondent K
“No.1). =
Mr, Zafrullah Khan, Sub Engineer, Works&Servaces Department Nowshera ;
“Mr. Tarig Usman, Sub Engineer, W8S Department, Khyber Agency Jamrud.
.- Mr. Muhammad Javed Rahim, Sub- -Engineer, W8S Deptt. D.I Khan '
Mr. Jamshed Khan Sub Engineer, W&S; Department, Buner.
Mr. Misal Khan, Sub’ Engineer, presently Assistant Director Works & Services
DcpaltmenLTank (S W-Agency). L s T (Respondent.,).

-l oy Ui A

R

- SERVICE “APPEAL - UNDER SECTION .47 OF THE KHYBER . o

T PAKHTUNKHWA  SERVICE TRIBUNAL -ACT 1974 AGAINST THE =~ .
"INIPUGNED ORDERS DATED 4.9.2003 AND 19.4i2004 PASSED BY =~ - =

13— HESPONDENT NO. 1 ON THE RECOMMENDATION; OF RESPONDENT,

LA\ NO. 3 THEREBY GRANTED SENIOR SCALE (BPS-16) 'TO

S RESPONDENTS NO. 4 TO 8 IRRESPECTIVE OF THEIR INELIGIBILITY

24 AGAINST WHICH HE FILED DEPARTMENTAL; APPEAL DATED.

J 13.8.2004 BUT THE SAME \WAS NOT DISPOSED OF WITHIN

STATUTORY PERIOD OF NINETY DAYS.

\r—ﬂ‘:’)

P

" MR. MUMHAMMAD ASIF YOUSAFZAI, S
‘Advocate \ T .. For appeliant.

MR. SHERAFGAN KHATTAK, S L
Addl. Advocate General © 7 - For official respondents

MR. DJAZ ANWAR,

Advocate C - S, For prwate res;johgknts No. -
, Lo . 4B 78S o
(SYED MANZOOR ALLSHAH, ~ -~ . ,'.MEM:BER.,—f
MR. NOOR ALLKHAN, . = "+ v 1. MEMBER
JUDGMENT

SYED MAN?OOR AlI SH/\H MEMbER-- ThlS appeal has been f‘!ed by

Nauqhad iChan; the appeliant under Sectlon 4 of th(, Khybt—.r Pakhtunikhwa Suwce
Tribunal Act 1974 agalmt the 0|dcr dated 4.5, 2003 and on:ier dated 19.4. j004

!




.~

passed uy rcspondent No. 1, whereby on lhe recommendatlcm of Departmental

Promotion -Committee, prlvate rcspondents No 4 t0 8 had bcen granted Senrm

Scale (BP5-16). It hat been prayed that on acceptance of the appeal the lmpugnecl

- ovders-may be set aside reapondent No. 1 may be: CllleCtn.d to COﬂSlder name of the
appeltant for Semor Scale (BPS 16). - '

. '4

* Brief facts of the casc are - l:hat the - appellant jomecl the lespondent
clepaltment as Sub Cngmeer on 28.5. 1980 and in-the year 1991 qualxﬁed Grade B
and A exarninaticn in the yeals 1996 and: 1997 redpectnvely Fmal qemorlty list of

Sub Engineers as it stoocl on 31 12: 1998 issued wherem name of the appeliant .
appeared at S

7..

S.No. 50 while ‘the names of prxvate respondents No. 4.to'8 wele'
placed at S.No.- 52, 61, 63 72 and 236 It shows that the appellani was, senior to
private respondents No. 4 to 8 who were allowed Senlor Scale BPS:16 by
respondent No. 1 through ordcrs dated 4.9.2003 and 19. 4 2004 while thc appellant
‘has been discriminated. When the appellant came 'to know about the 1mpugnecl.
| orders, so he’ lmmedlately filed departmental appeal on 13 8. 2004 Wthh elruted no

‘ r=sponsc wrthm the statutory per:od of ninety days, hence he'ﬂled service’ appeal
No. 994/2004 before this Trlbu_nal . : -

LT

3. The appeal was admitted to. regl..lar hearlng on 6 1. 2005 and notices have:

been issued to the lespondents The respondenl's have ﬂled theu:—wrltten replies: and'
contcbtecl the appeal. The appellant also filed" rejomcler in rebuttal Vide order dated |
27.3. "007 the case was cllsmlssed by this Tribunal. Feelmg aggrlevecl the appellant
filed Civil Petition No. 312-P of 2007 before the-august Supreme Court of Pakistan.

Vide order dated 4. 3 2010 the case-has been remanded in. the followmg terms -

—

+  “Learned counsel appearing, for the partles, after havmg argued the
' _case at length contended that as the points involved in this case have
" hot been elaborately discussed: by the Service Tribunal including th
\:e whether the Tribunal can dismiss the appeal on the question of
isjoinder of causes of actign and whether withoutimaking calculation

\”\ in yespect of period of filing and disposat of departmental appeal, the ™’
Ny Tritunal can come to the conclu510n that the departmental appeal isi

R case be remanded. to the Servrce Trlbunal for - decision afresh after

ns t<hhearing to all concerned. g :

: '\@\ red by tlme, therefore, on settingaside the impugned- judgment,.

decision afrésh, after providing equal opportunlty of hearing’ to both.’

" the sides, expeditiously, as far as possmle Wltl‘lll’l a perlod of thlee
! months, after l‘l..CEl[)l. whereof

. .
petition is converted into appeal and allowed ‘as @ result .
o whereof ‘that case isvremanded to.the NWFP Servlce Tribunalfor- . - -




4
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4. Af ter receipt of the appeal from the august Suprome Court of Pakistan. and

parties and therr ceunsel were summoned for alguments Argumenls heard at -
length. Record perusod

.5.

¢

The learned counsel for the appellant argoed that the appellant was
apporntod by the lcapondent de partment as Sub Englneer on 28 5 1980 and passed

Grade A & B examination. aenronty list oerub Englneers as it stood on 31 12,1998

lS:.-UCd wnorcln name of the appellant appeared at S.No. 50 Whlle the™ names of

private lcsoondcnt., were -at S.No. 52,61, &3, 72. and 236 respectlvely‘ The p¥ lvate

lespondcnls were cons sidered for Senror Scale BPS: 16 whlle the appellant has not

been con.,rdercd and |gnored The appellant was not cOnsrdered by the DPC due to o

his incomplete record It was the: responsrbrlrty of the respondent department to

piOVldc official record of the appellant and sent hlS cgse to the Departmental"

Promotion Commrttce for consaderatron of hls name agalnat Semor Scale BPS- 16. if

thc record was not avarlabre, the’ appellant could not be sufferred for the lapsos and
,l ult of the rcspondcnt dcpartment Junior to the appellant had been promoted B
while he has been deprived of his legal right for no fault on his behalf The' learned

counsel for the appeliant further argued that the beneﬁts of Senlor Scale’ BPS 16 o

have been granted to similar ly placed person and the appellant is also cntrtled to

the same treatment undcl the prlnc.pres of r'orrsrstr*ncv The- learned counse! for

the appeliant relied- on.2006- SCMR—lOBZ 2007 PLC(C S) 683, 1996 SCMR-ilSS and<

2007 PLC(C S) 152 and Judgment dated 7.5.2009 of this Trlbunal in srrmlar appeal

Mo, 70 1/2008 decided in favour of appellant The le-rrned counsel for the appellant ’
further argtmd that in the matter of promotron and pay, questron of lrmrtatlon does . _
| rot avise. He relied on 2007- -PLC(C.S) 1267, 2002~ PLC. (CS) 138&and 2003 PLC (CS)
o 178 Ina lcpmtod judgment of the- auguat Supreme Court of Pakrstan as roporled

. in PLD 2003-Supreme Court 724, decusron of the cases on merits always 1o be' |

- Jepcouraged instead of -non- surtlng the litigants for technlcal reasons rncludmg
e Emef N

\:_ui{mtta jon. He requested that the appeal nny be accepted as pr ayed ‘for.
,‘.‘,71 . . : . H .

2

L} . . .
L«o The learned counsel for pnvate .espondents on the other hand argued Lﬂu
: (-\ h‘ nrivate respondents No. 4 to 8 have been granted Senlor Scale BPS 16 or

recommendations of the Dep'ntmental l“romotlon Cornmlttee vide' orders dated ‘

4.9. “OOJ and 19.4.2004. The appellant was not consrdered b\/ tho DPC due to his
rncomprcte service record. The appellant dld. not challenge the: senlonty earllcr' _
. senlono/ lists nor selection grade/Semor Scale at the 1elevant trrne and the plesenl_ :
‘ appeal is hopelessly time barred. Now. the facrllty of Selectron Grade/ Move ovcr has
: alread‘ been w,thdrawn by the Provindial Government w.ef. 1.12. 20t1 vide
‘ . Finance Department lettels dated 15 11.2001 and 6 47003 and in the prevalent_

cntumotancea, the present appeal has becorhe rnfructuous He rcquestec that the



tearned counsel for the DHVaLeIeSPOHCIenL:; S -

7. The. Tribunal obse ves being, teim and concht&on of ser\nce, this Tr\bunal has

amp\e JHllSLllCUOﬂ to enLerLam the present appeal In the matter of pcomotxon and '
pay, quest ion of limitation does not arlse The august Supreme-eourt of Pakistan m :
a Juocmon. as- -reportedin PLD 2003- Supleme Court 724 decision of the cases on
merits d\\N&\/a to be encour aged instead of nm su.urg'the 1-fsgants for techmcai
reasons m(ludmg lm.Lat:on Prlvate responder»ts have been granted Senlor Scaie.
' BPS-16, the apoouant bemg smlarly placed pezson aiso enutled for the same’

‘benefit as per ]udgmonb of the august Supreme Court as reported ln 1996-SCMR--
1185. : '

8. . In view.of the above, Lhe appeal is .accepted and the’ respondent: are

d:.e_cked to ailow the' appel\ant Semor Scale BPS 16 from due date. Pames ate leﬁ Lo
bear their own costs. File be‘COHSlghE,d to the;ecord L e

-t

T

9, It 15 to-be noted that there are other connected appeals filed in the fyears'.

70]0 und 2011 fixed for arguments to-day, vide: Serv:ce Appea's {1 - No.

lOo/"OJ.O l\anmullah Khan, (2)° No 107/2010 qul Maiook, (3 No 510/2010
Sanaul tah, (4) No. 511720107 Syed Muhammad Tanq, (S) No. 512/2010 Mahk-

Shakir Pervez, (6) No. 579/2010, MuhammaS/Z«ahxr Shah 111, (7) No. 1014/2010

\ Ve
N‘uhammad Zahu Shah, (8) No. 1230/2010 Muhammad Athue Fargoq, (9) No.

181772010, Tauq Yousaf, (10) No. 1818/2010 Muhammad Na]eeb (11)

190{8/77010 AJI'ﬂEJ\ Anwar, (12) No. 3121/2010 Jamal Khan (13) No. 1254/2011,
{75
tashal Khan, and (14) No. 1673/2011 Nausl

fad Khan II Our this )udgmenL waii'
A % © Qaiso dis r\ose of the afor emenUoned semce appeals in the same manner
;;)I _ RN &NNOUT\!CED . c S . .- : ‘;-"
1 S 11.12.2012. . b S

MEMBER MEMBER

v 7 J o
T L © (WOOR AL KHAN) ( (SYED MANZOORL\ IoHA-ﬂ

SUVITE h;‘*“f‘i “qﬂﬁ

'{ﬁ »'!;"nf



- PESHAWAR.

B3l ls)i?l“ KEHYBER, l’/\KliIUNI\HWA SERVICE TRIBUNAL,

SnkvunzApmmugNo:13nymnu

_ Date of institution ... 01.07.2010
- o Dateofjudgment ... 02.03.2016

i\’luh"unmad Shatiq S/o Kala K han,
bub Engineer C&W DWISlon Tehsil & l)l:.lml
/\bbot_la_lmd o (Appetlant)

VERSUS

Government ol Khyber Pakhtunkhwa Peshawar,
throtgh Secretary C & W Peshawar.

2. Chief Engineer Centre, C & W, KPK Peshawar.

30 XEN,C & W, Abbottabad. ‘
4 <§upt.1mlumlmg:] ngineer, C & W, Abbottabad.

5. A!\1 amultah S/0 Nasrullah and 8 othms (Respondentsy

>
Prasaod

P
Mﬂj

/ - : M/S Aqil Naveed Sulemani, Muhammad Asif Yousalzai,
_ 1J|dhd Rehman, Adam Khan, Muhammad: lsmatl Alizas,
oo Saidar Al Raza, Rizwanullah and Abdul Salim: Advocales

B or uppellant ‘s) K"l‘ /

uf,k’\f.(

M. Muhammad Adeel But,

Additonal Advocate General ' . ) For oflicial respondents
‘Nemo : ‘ For private respondents
‘ /'\']L‘ Muhammad Azim Khan Alrudi Chatnan
: L Mr. Pir Bakhsh Shah : ' Member (Judicial)
,,71 Nir, Abdul Latif ‘ : ~ Member (Bxecutive)

Juuquml | | o o

e

AZIMKHAN AFRIDUCHAIRMAN:  This judgument - is
wmed at disposal of instant servicc appeal No. \33(')/20'1 0 us \\"l'.‘” as service appeals No.
(213 21/’7011 lllllkd FKhalid Naceni-vs-Govt. ol. KPP lemgh Sceretwry C & W ete.

(ﬂ 124872012 tlllc(l Ddulal Khan-vs- -Govt. of KPIK through Seerétary C-& W ete. |

. H) 8“-‘|-:"J/",?.Ql3v titled  Sueedutlah-vs-Govi. of KPK -through Secreiary C & W el

'
B

(ﬂ&@%ﬁﬂ%dMMMW&@MWHMWQHWKmm@ﬁmmmyC&Wém

i

(()) ‘)7 272 Ul; titked Ghulam (Luh: -vs-Gove: of KPR dwough SLL. sary C & W el

(7) 10097201 3 miul Riaz /\hmcd vs-Govt, ol I\l K lluough Sceretary € &‘W eic.

: ) e / . . oo ol B D N N oo
% 015/2013 titled l\luh..lmm‘.;ut Tdress-vs-Cove, of KPR lhr(mgh Secretary G & W oete.




"

,
v3 . Y )
P -
o
Ty

) II'SL'EJ'ZUVl 3 utled Abdul (‘)El)’}lll-ll}—\fS-GU\/l. ol KPK. through Secretary ( & W ele.
tlU). L185/2013 titled Sarfaraz Alum—vs-(imf{: of KPK, 1hr6ugi1 Secretary C flKL.W.'elc.
(I 1186/'2()13 titled Muhammad I~‘1alnid Zia-vs-Govt.of KPK through SeL:relary C& W
(2t 188/2013 lilléd Shad 1\/‘Iuhz-l.n1mud Khan-vs-Govt.ol KPK through Secretary (.‘.&\K"
- :.(1'3) ! 18'9/2613 lillécl Syed Abdll“ﬂh.lSh'a'lh-\’S~G(.l\fl. of I(‘PK‘ll'n'ough Sccrelm’)" C&W
v(fh‘l) 1190/2013 titled Nawazish Ali-vs-Govt. nl"_l’\'l’l(f!u‘uugh Seuélnry 'C. & W etc.
(15‘) 1 191/2{,)‘i3 1i.tleil Niaz Muhammad-vs-Govt. of KPK through Secretary C & W et
(16) 1'139/26;3 tiled  Zin-ud-Din -vs- Govt: of KPK through Secretary C&w AeLAc.'
'(17_) 13-00/2013 titled Qﬁser Shah -vs- Govt. of KPK ll“n'mhlgl‘a Secretary C & W elc,
(‘I 8) 133‘8/2013 titled  Auvrangzeb -vs- Gév(. of KPK 1hmug'h Secretary C & W ele,
(19) 143172013 titled Habib Ullah -vs- Govt. of KK through Secretary € & W etc..
(20) 1446/2013 titled Mian Jehanzeb Kllzm;lk—vs‘('_iuvi.oI"l{ PK through Secretary C& W.
-(?_1)_ lSGl/?.UB tled Yousaf Aly -vs- Govt. ol l'\f‘l)l‘;, through Sccretary ( & W oelc.
(22)!63!/;.2()!3 titked Muhammad Shukcei Athar -vs- Sccrcl'zn'_y ¢ & W KPK ctu »
{23) 1632/2013 titled ‘[\/l‘fl“k Ant Saeed Di)_’ilt—VS--(-,.iO\J'L of KPK throvgh Sec{‘elur'y C&W
(2:hH1 (533/2013 titled Muhammad Khalil Noor-vs-Govt.of KEPK. (hrough. Secretary C&W
(25) 9572014 titled Mubamimad Saced-vs-Govt. of 1{1’[%_ tln’-ough Seeretary C & W ele,

(26) 96/2014 titled Zahir Gul -vs- Govt. ol KI'K il';l‘()llgh Secretary C & W etc.

27) 22472014 titled Muhammad Zubair-vs-Govt. of KJ-’K through Sccrclary C&Ww

(28)‘246/’;’_014 tiled Abdul Rahim -vs- Govt. of KPIK through Secretary C & W ele.
(29) 365/2014 litigd Zulfigar Alinad-vs-Govl. of KPK through Se'crelary C & W elc.
(30:) 366/2014 titled Nascem AI1}1‘1¢:Ll~\'s-(30\1l.| of KPK through Secrelm';f C&W ctc..
(31) 36772014 tled Mazhar K.hap -vs- Govt. of KPK through Sceretary C & W ele.
(32) 39372014 lilfed-f\"lllh‘cl‘lnl‘l'lild Juved-vs-Govt, of I:fLI’K: theough Secretary C & W elc.‘
(33 471/20‘14 titled Said-ul-thrar -vs- Govt. of KPK through Secretary € & W etc.
(34) 47772014 titled Lal Badshuh -vs- Govt, of KPK ll\n'(mgl'{ Seeretary C & W etc.

;LJ,SS) 484/2014 titled Abdul Khahl -vs- Gov

0.z Lol KPK through Secretary C & W ete
Vedys '&"?36) 48972014 titled Abdn! Farooq -vs- Govl. of KI'K throtigh Sceretary € & W ete
i 5 th
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(W) 5”/20!4 tilied' Irshad Ahmed i(l'\znll-'w's-(i()vl. of IQI’KA through Sec‘re{afy C & 'W‘ '
(38) 699/2014 tilled Muhammad /\-krmn-vs-(_'i'o\:'1.":JI"I_{PK through Sccrclkzn.'y C&w
39) 760/2014 titled lAbdui Qayum-vs-Govt. of KPK ll’l.I.‘Ol..lglll Secret;{ry C& Wete,. .
“(40)' ;122/201i4jtit‘1ed Faiz Ullah Khan-vs-Govt. of KPK through Secretary C & ':W etc,
(41)749/2014 titled Zamnir Jang -vs- ‘G_()vl. of KPK through Secretary _C"'& W elc.
(;32) ;170/2(JI¢I titled Syc—:d "I.‘m"iq E\flilll]\'IFIO(!*\’S’-S-(TJO\’I'. of KPK.tl’m‘)ughSccretary C&W
(43) 85212014 titled Ghulam Rahim-vs-Govt. of KPK. thiough Secretary € & W ete.
'(é‘ltl)907/201.4-litled Liagat Shah -vs- Govt of KPK Ihr(;ugll Secretary C & W elc.
(43)915/2014 llllLLI Noon ul-Basar -vs- Govt. oi I\I K tlnough Secretary C& Wele. .
(46) 9’30/70H titted S\brl Khan ~vs- Govt. ot KPK through S(-:crcl:jlry & W elc.
(47).].03 512014 titled Marrz.oor Hahi -vs- Govl. ot i\ PIC through Se(l;rel‘m‘y"(i'ﬂ &,‘_W ele.
.(4'6 1100/7014 tuled l azal Mehmood-vs- Govl of KPK tlnougi \cuchuy C & W dc
. (LI9)1H')/20| i ttled Nisar Ahmced -vs- Govt. of I\I’l\ llnoug,h Secretary ‘C-, & Wete. .
(50) 1132/2014 lillecl Taj [\"'Iuluunmud—vs--(jovt.‘ol‘ KPK tlll'al.lgl'l Secremry C & W el
(51y 122372015 titled Sardar Nacein .f-\hrne;l—vs--(idvt. of KPK through Secretary C & W
jc:l(:. and (52) 128472015 titled Muhammad Za-l\:u Khun-vs-Govt. of KPK tl'n'ough

secrelary C & W ete as common questions of law and facts are involved therein.

2. In appeal No. 1330/2010, Mubammad Shalig appellant has prayed for grant of
BPS-16 being senior to private respondents No. 3 o 13 e Akramublah /o Nasrullah,
- Sher Wali Jhang s/o Amirzada Fhan, Misal Khan s/o Yousal Khan, Hidayatllah-1 s/o

Anayatullah Khan, Sandulluh Tajori-l s/o Muslim Khan, Zatlarallah Khan s/o

Ahbebullah, Tariq Usman s/o Noor Zahib Khao, Muhanimad Javed Rahim sfo Abdur

Rehim dnd dlll\hld Khan-1 -s/o \(ul -ur- I{Lhnmn According to his stance the said

]'CS])OI'I(ICl'llS were granted Senior Scale and appcllunl ignored despite the fact that he

N 4

was senior and it an l futhlling the prescribed mtum

{‘Tj“a fn appeal No. 132172001 jnstituted on 11.7.201 I, appellant Khalid Naeew is

a‘, ) |
zsx,d\lm, huulmns ol lhl Tribunal so as to gmnl him li 16 as he has ;mncd 1I|L C&W




~ Department as’ Sub-Engincer on 9121981 and has passed B-Grade Departmental

- Examination in the year 1994 and has more than 30 yeurs service to his ¢redit including

k]
)

good service record and entithing hiim (o the grant of Senior Scale on the strengtl ‘of

25% of the tolal numiber ol posts of Sub-Engineers.

4. tn appeal No. 1248/2012, appellant Daulat Khan has prayed for grant of BPS-16
as per pules with all consequential benefits from due date as he hias qualified the

“preseribed examination and rendered more than 10 years service.

in

In appeal No. 845/2013, appeltant Saeedutlah has prayed for ‘gralii of Sci‘niur
Scaic'(iBi’S-IG_) ll‘l'df-liiil); .on the ground that lhis.‘f‘ribluwl has grzmléd the SCI:]i(H' Scale to

stimtlarly placed employees vide judgment L[-‘:lli'lti 1 1.12.2()]2 and as such he is cnlitlecl 1o

Jtlal\c lledllﬂ(,lll' Similar praycrs are lllddL. by appdhms in appeals No. \48/7()1
I(}(J9/”(Jl 3, 1184 10 1186/2013, IISS to 1_19]/2013_, 1139/2013, 130072013, 1338/2013, .
l4|(/2013 1361/2013 22472014, 74()/7014 36572014, 366/70]’1 489/2014, 513/2()1!

(199/2014 700/20]4, 72212004, 7492014, '0’52/"UI-’I. 907/2014, ‘.)lS/}Z()ItI, 920/2014,

1035/2014 and 1132/2014 .

0. bivappeal No. 972/2013, appeltant Ghalam Oadir has prayed lor grant of BPS-16

- . o :
with all back benclits on tie ground of Julhillipg the prescribed criterta apd on the rule

ol alike teatment extended 10 similarly placed emplayees. e has also_ prayed for

special cost on the ground that he was deprived of his due right by e respondents and
. i : Cwe o
compelled to litigate for his right as similarty placed Sub-Engineer weie éxtended

benéttls ol liigation white appellant was discriminated for no fault on his part.

I appeal No. 10152013, appetlant Muhammad Idreey Alizai has prayed for

grant ol Senior Scate (BPS-16) with buck benelits and jinposition of Special Cost as

7 }l pite his entitfemant to the said scale and judgment of this Tribunal in service appeal
LR . ‘ ..u:f

}'31;-‘-’. Lﬂ A o u »—d"”‘}
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titled “Noshad Khan-vs-Govermment of KPK”, he was deﬁrivecl of his cntitlen.ienl o
S;eﬁior Scale"ancl lorced lilig'dlt_“:..

8. in zn;}])ézll No. 163172013, appeliant Mubumimad Shakéel Athar has pray'ccl for
grant of Senior Scule Qn the grovund that junior to lin namely M/S Mashal Khan, Misal -
Kheuvll aidd Syed Sardar Shah were gramlcd.- the same whﬂe he ignoied clespi[e.
glan_lil-lenlent on the unaﬂugy 0 l‘gimilur irealm&nl exl'cndud to-simitardy placed émployecs.

9. ln appeal No. 1632/’-j()l 3, appellant Malik Aril Soced I')iyalll has brayed for g;‘ém
of Senior S‘cale (BPS-16) on the grum'ul that his jl‘llli'Ol' colleagues were granted the
same and he was discriminated. Similar prayers are made by thé appeltants in uppczﬂs
Nq.-lctjuzolj, 95/2014, 96/2&14, 39372014, 47 s/zmqi 477/2014, 484/2014, 7702014

: un(‘.I'HOQI'ZOIZL' | |
10, - ln‘nppeal No. l‘)}')’/‘l(}i}. appellant [\/lul‘unmnlu“l Khalid Noor has impugned
order Cl':.lled )252013 \’-\lilh a prayer that the same be set-aside kll];i he may be \L__fl‘:ﬁ'llﬂ(l
Serior Scalé (1:31?8416)- with cffect from ‘lhe‘ :t:lznlc of qualifying  Departmental

Examination and'10 years qualifying service with all back bencefits.

bl In appeal No. 367/2014, appeltant Mazhar Khan has prayed that his junior

colleagues were granted Senior Scale and he was ignored and discriminated. Ie has.
also prayed for grant of Senior Scale (BPS-16) on the rule of alike {reatment as
N . . i

extended 1o similurly placed employees in appeals by this Tribunal vide judgment dated

PLA2.20020 A similar prayer is made by appellint Nisar Almed in '31'11)'6&1[ No.

C11E2/2014,

e . ) ’

i l, Ny g o . - .

[N B < e I PRSI | B8 AP T et ~ \ .
C;L!_. hv appeal NOf 122372015, appellant Sardar Nacem /_—\ln'ned has prayed for Senior

same and he was ignored.

le has also prayed for grant of Senior Scale (BPS-16) on the rule of wlike treatment as

extended o simitarly placed employees in appeals by this Tribunal vide iucluli'lenls-

7
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dated 23.4.2009 and 11.12.2012. A similar prayer is made by appellant Muhanunad

Zaka Khan in appeal No. 1284/2015.

13. Learned coumsel for the apﬁellunls as well as appellants argued that accofding to
Schedule-] of Comtnuniculi;jm and Works I)_épzu‘lm@nl {Reermtment and /-\‘;ppoi!n{mqﬂ,)
. Rules, 1979, al'.)pelian‘!.s were entitled to appointment as Senor Scale Subu-l'rl]11giﬁ.ee|“§»~as
they were fulfilling lilC pre-requisites aud prescribed criteria. That even junior civil
servants serving as Sub-Engineers were promoted and even zﬂ)pUian as Sub hvisional
Officers in their own pay scale while appeltunts i\g,nored for no fault or oniission on
“their parl. That c:arliertl'hi_s Tribunal l"nasl‘gramml‘ _Sc-:rlinr Scale to the ziggrieived civil
servants u-pproachiug this Tribunal and that keeping in view the cri'leria I;iifl downi for
arant .ol’ Senior Scale and judgments of l‘his ‘Tribunal, tl‘u: appellants are entiilgci lo'.alikc
7 tcatment. Reliance wu‘s placed on case-law reported as 2009 SCMR 1 (Supreme Court
ol 'E’akis{an), 2002 SéJM R _7l (Supreme Court of Pakistan), 1996 S(.Z-Iv'l R 1185 .(Supremc
Colrt oﬂl‘ Pakistan) and PLID 2002 Slipremel‘ Courl 4(’).1\5 well as judgments of this

v Tribunal dated 23.42009 and 11.12.2012.

14, Learned Additional Advocate General has argued that the C & W Department__
was obliged to restrict grant ol Senior Scale o the extent ol criteria taid down ar $.No.5

ol Schedule-l of the said Rules and that on the strenpth of the same 25% of total

g‘nnclioined ivosl's were treated as Senior Scﬁie posts (BPS-16) ‘:-m(:l the concerned civi[ ‘.
servants uécorQingly up-graded al, the 'rcl(-:lvanl times as per laid down él’i.lél‘iZI. He
“ﬁ-!rlher argued that dbe 1o il;'qtn'(.r[n'iclics, undue favours, incorrect inlcrpretzﬂibn of rulés
la'n-d‘_c.rr‘()deous' irllel‘pre_tz‘ui‘on of the judgments of this Tribunal and the rule 01'; alike - |
: Alreatlrrienl- the 's_aAid scheme of grant of Senior Scale was frustrated at dilferent levels and

- times and as a conscquence thereol Senior Scale (B-16) was granted 1o Sub-Engineer in

, ha}:xéhequqr was exposed Lo sustain buge
7] '
rd

4

esq of 756 S the Sainetoed . @ 2 eyt ) > ] H
cess of 25% of the sanctioned strength of sub-Engineers and, therefore, Provincial

and constant financial liability. That since the

-z

cs_ponde‘nt—depzu'lmcm lhas exhausied the prescribed 25% of total number of sanctioned

&l
vt .
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posts-meant for Senior Scale Sub-Engineers and the scheme of grant ol the satd Senior

Scale stood abolished under thie Pay Revision Riles, 2001 by December 12001, as

such the appellants were not entitled to the Selection Grade claimed through the insiant
. . i i R o . . ‘I

service appeals. He further argued thiat the authorities involved in illegal appointment(s

and grant of Senior Scale were accountable o Provincial Government and nregularities

carried out in the process were liable 1o be decled null and void.

15. We have heard arguments of the learmed counsel for the parties and perused the
record.
160 Keeping in view the pleadings, record pluced belore us and arguments ol

v

reler to and reproduce the Notili

- ATTESTED

lcaal'tlccii'ényLll}scl lor the parties and appcllzu'ns:-lhc lL:Iluwihg emerging conuﬁvcrsics and
points need determination:
. lmpact of R‘cAcn.lilmcm and Aﬁpuinlnwnl Rules, I;J7,9 and its life c:.y(;l-t'
ViS-a-vis claims of uppellaa_:lls.
L lBl‘!lil[{:'meﬁl ol appellants to Senior Scale on the r‘ulés ol alike _[ll'i‘:{lll'l'leni
and g-vranl ol the same 1o ¢ivil SCI‘V‘LI!‘![S tenored despite setiiority.

i

Legal status of appointments against higher posts in Own Pay Scale.

T .
>/ ] l? W Impactof judgiments of this Tribunal dated 11.12.2012 and 23.4.2000.

17. [Foranswering and determining the points in issue, we decm it appropriate 1o

‘

cation of the then Provincial Government. Services,

General Admn, Yourism and Sports Department dated Peshawar, the 13ih January,
. » ’ o .
3 or qer syl (g [ T YR S / - : Y
F980 on the basis whereol Communication and Works Department (Recruitment and
o : ‘

Appmnlmem) Rules, 1979 were promulgated and which reads as under: )

s <o
e Pt gt A g P o



matlers related thereio for the Posts specifi

N

GOVERNMENT OF NORTH WEST FRONTIER PROVINCE ¢ o
S_EI VILLS & GENERAL ADMINISTRATION, TOURISM & SPORTS
' ' DLI”\RIM[ NT. - '

NOTIFICATION

Peshawar the 13 January, 1980

" No. SOR-IS&GDI -12/74 -1 exercise of the Powers confeired 'l)y.'S'eclion 26

ol the North West Frontier Province Civil Servant Act, 1973 (NWEFY Act XVII of

L973), tn supersession of all previous rules oo the subject in this behall the Governor of

- the North-West Frontier Provinee is pleased 1o make the following Rules, namely:-

THECOMMUNICATION & WORKS DEPARTMENT
(RECRUITMENT AND APPOINTMENTS) RULES, 1979,

() ”I(_SC rutes may be called the ¢ nmnmmmlmn and kas Departiment
{(Recruitment and /\pmmltmn[) Rules, 1973,

(2) They shall come it loree at -uncu.

The Method of recruitment, minimum qualificarions. age limit. and other

cified in column 2 of the Schedules annexed

shall be ay givenin cofumn 3 (o 7of the said Schecules.




: i
1
COMMUNICATION & WORKS DEPARTMENT
SCHEDULE-
S.NO. 'i‘\lon'ncnéialurc Minmimum  Qualifications  for | Age foi ° _ Method
T of post Appointiments o initial Recruitment Recruitinent
» , Initial Promotion Minimum | Maximum
S o 1 Recruitment by
Transfer
I - 2 3y 4 5 6 ST
104 Irrelevant ' - ‘ - - - Cs -
3. Senioi Scale o Diploma in Tiventy” five po
' Sub- o lingincering by
e C C e B , . of e total nus
Kiigineer : from a o ) '
recognized _— . - | of  posts  of
Instituie : A . ‘
A ‘ ~diploma hol.
- Sub-Engincers
from the cadr
Senior  Scale
Engineers and
‘ be filled by scle
4 on mecerit. with
. / ) - ] «
é , vegard to  seni
from amongst
Engineers  of
Department,
¥ have  passed
Departmental
IExmmination
have ‘at  least
L ' : ' ‘ ' Vears service as’.
6 and frrelevent .- {‘ m_i'"_"'__'_-m““"““ "_'_'_""’"““"'——‘ ""‘-'--“-“ ‘ e e
onwards | , e e o




o N | )
- L . ' |

18. A plamn reading ol the text appearing at serial .No.-5 of the schedule
reproduced above would sugpest that a civil servant aspiring for the Senior Scale Sub-

It nmnucn bhd” hold a Diploma in [ ns,mecnug [rom a recognized Institute; shall mnI\

AR VP d

@senior among his colleagu= shull hold a posmon Liilm within domain and sphere of

o ) Vs ol thc total numbel ol posts of the Sub-Engineers, shall have at least. 10 years
, ia\ g

—— i,

service as Sub-Lngineer and bhd“ havc paqsul the. plth.llb(_ A dqmmntnml exa mmallon

. - e et et e s el e e crafor T e

al the releve ml lunc In other words a Sub-I: nginecr L]L\’L)}(l of the above ullum and

traits would not be cnlilIeLI to claim Senior Scale. The said rule and schedule has

v

explicitly curtailed the magnitude, size and sphere of the Senior Scale Sub-Engineers-to
25% ol the total sanctioned posts of Sub-Engincers and, therétore, no authorily was
! - l. [y N

v

empowered to exceed or surpass the said number of Senior Seale Sub-Lngineers.

»

19,

The operation 01 the s,ud rules .1pplluhla to Sub-k numcc with velerence to
~grarit of Sc_nior Scmle o’ 25% ol the total nun'nl_mer

of posts has come to an end with

elieet from December 1, 2001 in view of notification dated 27.10.200] whereby the

scheme of selection grade and Move-over stood discoutiniied as luid down in pura-7 of*

') ~ the said Pay Revision Rules, 2007

20. Itis, theretore. held and concluded that the Senior Scale admissible to Sub-

Bugineers could only be grapted and restricted 1o those Sub-I3 ngineers who were

fultilling the preseribed criteria in the nbove manners on or belore December 1 2001,

21, Re ul(i placed betore us in dillerent’ appeals would suggest llml to. 1mplt_m<,nl

the said rule in Icllu' and spirit, the l,slal)llshmcm i)qmltmt nt was constrained (o issue

letter No S()(l’bB ED/1-23/2002 dated Peshawar, the 3.7.2004 wherein cut ofT date for

processing pending cases was extended 10 31.8.2004 with cet{am observ auons 1e|c mt

portion whgreol is reproducccl herein for facilitation and ready relerence:

", g ; _ll . . -“ -y ) N .
All lefi over' cayes of Government Servants who ere elieible for
) . .

Selcumn (nade//\'lcm.uw; before 1122001 may be placed before PSE




UESHAYRr

- directing the respondents to extend similar treatiment to equally placed employees by

-granting them Sentor Scale.

. :24.' Section-5 of the Khyber Paklitunkhwa Civil Servants Act,

DPC for consideration as per fnstrucn'mf.s";’lr?‘oligf on the subject at the
latest otherwise strict Adi.s"c:'ip!inAary' action would be raken against the
defaulting (gﬁicic'tl under the N:lfVi-"P Removal from Service (Special
Powers) (_)rdinw‘ice, 2000."

22, Authorities at the helm of atTairs were conscious and cognizant of the facts and

Jaw that a civil servant otherwise entitled to Sentor Scale could not be deprived of the

same because of imcomplete service I‘t:(;()l'(l inctuding Performance Evaluation I.g(épor[s
(l’l}‘]&s) Aetc’."und for reasons not ;lll‘l‘ibkltzll)ie to such a civil servant.. 'l'b'z}gl1i§\/e lhc
righ{éous outcome and Lo avoid irregl.liariiies the defaulting 'nificers were \-«;ﬂfned to be
proceeded against under |1'1el punitive rules then in-vogue. Miseries of the aspiring and
ﬁgservir'ng Sub-Engineers came to surface when instead of compeling.anld submitting
the cas_es,‘junior ‘ofi’lcers were favoured and clevalgzd to the Semor Scale prom'pting
ihos;c- ignofed to approach this Tribunal for redressal of their grievances and this

Tribimal, vide judgments dated 23.4.2009 and 11.12'2012 granted the relief by

prescribed 25% limit of posts and bound to raise concerns over such irregularities and

state of affairs simply granted Senior Scale lo Sub-Engineers in excess ol 25% of the

i

tol;ll munbcr of posts in disregard of the rulcs. The grant of the suid Senior Scale has

A pu,sutbcd lmit of 25% ml.ludmg the time frame cndmgD on i)eucmbu I“'. 2001, lhe

overburdening the public exchequer offensively.

1973 hereinafter

|i, st n connection with the affairs of the Province shall be

i’«ﬁ?

The department and authority responsible to restrict Senior Scale to the ©

not come lo an end till date for Ue reasons that the same is gre anted by wm.mnc lhe"

!

* practice adopted is not only condemnable but also worth taking note ol because of. .



made in the prescribed manners Ly the- Governor or .hy @ person au@horiged by the
K C‘;OVC‘:I’UOI‘ in that behall, Khyber Pakhlun‘ld'l-wa Civil Servants (‘./—\ppoin.tr;'i:enl,
: ‘I’r‘omotion-and ’I"rzu-'lsfer) Rules, 1989, hereinafier referred 0 as APT Ruleé, 19'89
framed under the provisions of section-26 of the ;f‘\cl, 1973 restricts but empowers the ‘
Compelenl"autl'loril.y to make appointments, in case of exigencies prescribed-in Rule-9,
-on actil-ng or current charge basis in the public interest. ‘Appointmen'l t0 a higher post in
“own pay scale 15 a practice ruinous o Service !_{_uies and structure of civil service'and
1s Ol'Llil;zll'il.y -aclopled by the aulhorﬁy to either ["a\"nur their nears and dears 01 to distant
the desclrving civil servants due for pramotion or to delay or beat timely inductions
‘through. initial appoinl_mel.ns. This practice is [requently adopted and applied by ll;e
E‘zn.ltlloritie&;, despile the fact that the same is illegal and condenmable. We, therefore,
_110](1 that appointment of civil servant in his own pay scale against a h'igher |:1()sl is°Q
- practice  derogatory o law _und rules and good governance and we, therelore,
accordingly clired thut the same be discontinued by the alulhorilies concerned forthwith
bu;l not beyond a period.of one month. We further 1'65;01\/8 and hold that the autharities

Tailirig 1o discontinue or pursuing such unlawful practices i future be dealt with under

the relevant punitive laws and that departmental action against such incumbents for -

misusing and abusing authority vested in them by virtue of their office shall be
initiated and concluded to logic end.

25. We are conscious of the fact that giving definite findings about the validity of

Judgtinents of this Tribunal entitling appellants in the s{uted appeals to Senior Scale are

not warranted at this stage as (he said matier is not agitated belore us in the manners

~ preseribed by law. We, therefore, direct that iri case a Sub-Engineer not falling within

the parameters of selection Lo Senior Scale on the above criteria but availing the

privileges of such scale on the strength of any office order-or judgment of this Tribunal

be dealt with in accordance with law and subject 1o legal process and if so permitled

>

,maby law, recoveries be made from their persons. ‘

. : ~
‘ t’1‘12‘5- We furthier hold and direct that slots at the prescribed ratio available (or grant

(D] A B
’,’2:23 } E .’I. - :' o ‘ “L‘:‘
I“ff'j Lol W ey o

prosd:



. .
| . - .

of "Senior Seale at the relevant times be caleulaled by the department and those
: ﬁdﬁllling the criteria for Senior Scale but ignored due to lapses not atwibutable .to
ignored/leltover officers be granted the Senior Scale from the date of entitlement 1.e

'
4

aceruing 0‘!' vncan.cies in the Senior Scale but s‘ubjcq to the provisions ol the' Pay
Revision Rules, 2001, We also direct that (he Provineial Government shall Iu,n'_l_nur ilsn
directive and shaﬂ take cli.scipl'irmry action against those responsible l:(n' nuxirﬂai11i1’1g
updating und completing the record of the oflicers, but ignoring their resp-on:'sibiliiies‘ _
and s wiving space to ii‘rcgulzu'iliﬁs anid illugz_:.xlAitic‘s; thereby causing and iuﬂ-icti‘légb
losses on public cxchcdue;z

27. We are alive to the situation that while computing the seats of Sub-Engineer in

the Senior Scale and eligibility of the senior oflicers against the same the authorities
, P ,‘ . ' . ) . " . .

concerned may I:“m_cl arant of selection grade u!io\,ved“iu excess of the preseribed limit
""d]lgl'.liﬂlid.:AV\"C, -lhcrcll)rc, direct that the situation be uddre;ssed by the anthorities
,co_nccn'lcd by resorting to legz,;] course and in case aﬁy ofﬁcé{graméd Selnior Seale in :
i;kccss-L‘)l"'l')fescril.)'ecifl. l]:tl‘lil 18 lound pr(ﬁ'e«:[u‘d by any law, rules or judgment.of the
Cowt then, in such eventuality, the ollicers gl' ‘lhe adminislra_livé .titrparlm_cnl o

- tesponsible for handling -the afluirs relating to grant of Senior Scale at the relevant

‘

o time be sorted out and be proceeded against for realization of monclary foss caused 1o

Beiore parting with this judginent we deenm it our duty 1o discuss the case law

cited at the Bar at the time of arguments by the learned counsel lor tie parties.

29, b case of Hameed Akhtar Niuzi reporied as 1996 SCMR 1185 and Sameena
Perveen reported as 2009 SCMR 1, the august Supreme Court of Pakistan has

“observed that if the Service Tribunal or Supreme Court decides a point of law relaling
o the terms and conditions of service of a civil servant which covers nat only the case

ot civit servant who Hitigated but also ol other civil servants who may have not taken .

any legal proceedings, in such a case, the dictates cll]d rule of goo(l governance

._.




Dy
32.

(PIR BAKI]

f!@m;uu;l that the benefit of such judgment by Service Tribunal/Supreine CoAur‘t. be
e:étendecl to other civil servants who may not be parties to the litgation insteaAdlof‘
compelling them to e;ppmach the Serviée Tribunal or any other forum.

;“10. o 'l"hldugh adéquélc number of Sub'-Enginceré sceking Senim.‘ Scale are present
belore us but there is likelihood that certain civilzservams might not have a;ipr#mcl‘nccl

this Tribunal to.litigate for their claims. We, therefore, direct that the benetit of this

judgmcnt be extended to those Sub-Engineers who fulfilled the criteria of becoming

ScnimLSub-Engineer at the relevant ime.
. ~ }. . ) . P -y N - -
31 fn case of Pida Hussain reported as P11 2002 Supreme Court 46 and Abdul

Samad reported as 2002 SCMR 71-it was observed by the august Supreme Court of

Pakistan that rule of consistency must be followed in order to maintain balance and the

doctrine of” équality before law. That dictates ol law, justice and equity required

exeteise of power by all concerned 10 advance the cause of justice and not 1o thwart .

Devving wisdom Trom the mandates of taw, judgment ol the august Supreme

‘Court of Pakistan and 0 advance the cause of justice and to frustrate efforts and

atteinpts ol thwarting just and fair-play we direct that the judgment e giving etfect by

the respoudents in L2tter and spirit..

‘o
11
)

The appeals ave dispused of in the above terms. Paries are, however, lefl o
bear their own costs. File be consigned to the record room,

34 Inthe end we direct the Registrar of this Tribunal to-circulate a copy of this

Judgment” among all concerned departments of the Provincial Governiment for

guidance and compliance.

3,
N\

- (MUJ1AM 3D AZIY KHAN AFRIDI)
, . EmAN

SH SHAH)
MEMBER

02.03.2016
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N THE SUPREME COURT OF PAIUISTAN
(Appellate Juris¢liction)

", PRESENT: | , ,
“MR. JUSTICE EJAL AFZAL KHAN |
MR. JUSTICE GULIAR AHMED.  * *-

e Civli rellions No. 223-F, 3@3-P 19 353-P7391-P 1o 374-P gnd 49:
|Cn oppeo! agatrut Ihe judgrment dh 02.01.7016 posad by lw Khphar Pukiiluntimo Service IOl Meshower 1 Sarvica Appedl
: No. 1330 of 2010 1321114, 1240/12 045713, G40/, *1U1% 1009713, 10ES1X 1404723, 711571, T183713 1100/1X nnvn; 115612
(P17 1139752 1300713 130711 143142 1446413 ESOHIA 1823713 183213 16N 95714, F8/I4, TTI4 M8/t ST . 4
268714, 38214, 39314, 41N TN A0, 40714, €19714, 607 14, 2007 14, 723114, 740014 TTON A, 3244, T{14, 9I3/14, Lz 742N .
1035714, 1100714, $12{ 14, 1132414 1723713 ond 1304730 8L, | ! )

Governmeni of KPK. through secretary (C & W), Peshawar and othars. : i
o _ S ’ . Patitioner(s) {in all cases) - o )
1 . N } - L . w ) . . va..t."r,_.'.
R . Muhammad Shafiq and othefs. .
T Khalicd Naeem.
Davlat Khan.:
Sazeduliah. : :
‘ Mudassir Sahgir. a ‘
R Ghulam Qadir and others. '
' . .  Rigz Ahmad, -~ - - ) . . B A
‘Muhammad idreés and athers. ' . T : )
a-ud-Dln, - , ) . . C g, e i v
Abdul Qayyum-t. o ; o B
‘Sarfaraz Alam. : ' -
Muhammad Hamid Zia. . , .
‘shiacl Muhammad Khan, : . : .
Syed Abduliah Shah..
‘Mawazsh All Shah. T
Niaz Muhammad. : ' . oo '
* Quaisar Shah. ' .
- Aurangzeb. . *
) . Habibullah, . : '
R - Mian Jehanzeb Khaltak. -
Lo ~ Yousaf Ali-iil,
" mMuhammad-shakeel Athar,
- Malik Arf Saeed Diyal.
muhammad Khalic Noaf.
. - . Muhammad Soeed-il
Lo © o lohrGul.
C . mMuhomimad Zubdir, - - ,
Abclur Rahimi. . ! _
- 7 ulfigar Ahmad. - .
o ' Noseem Abmad. -
ewe o bagiahlrKhon and another. . ‘ : ‘
o : . Mbhammaod Javed and ofhers. T . .
" Saidui lbrar.and another. ,
S ‘Let Badshah. , ST o B
Rt ' T Abdul Khalil. - . : : , '
s ‘ ‘Abdul Faroed. ‘ . . . N -
S o . 'irshad Ahmad Khan. :
: o ' Muhammad Akram. ' . : .
' . Abdul Qayun. o ' Tee T e
falzuiiah Khareli, .
. l(‘Jmll' JGng. . . . . ' L Va0
. Syed Tanq Mahmood. ' : oo :
© Ghulam Rahim. : .-
. Liaqat shah. o , o . ,
@"ﬂ " .- Noar ul Basar, . ’ :
7 sabitkhon.. - , ‘ g

R
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Manzoor Elahi.
Fazal Mehmood.

Nisar Ahmad. L
- 1qj Muhammad, B
sardar Naeem Ahmad. :
Muhammad Zaka Khan. ' ‘ . L
A -Abdul Hameed. - - ' . o v
/-’ Co o . syed Aot Alishah, -
",f ’ - . - |nomul Had. ]
IR imtioz All Khan, S ' ‘
~'5c:lf~u;:[§ohmon. ’ ) o .'..Respondenﬂs] . . )
' for the potifionerlsll - Mion Arshad Jan, Addl A G KPK. | . ‘
" : ’ . Mian Scadulioh Jandol, AOR. (Absent) » _ _ ‘ i
for the respondenﬂs]-: Mr. oz Anwar, ASC. ) i :
: - Mr. M.S. Khattak, AOR. o C
Daie of Heaing: 113022017 ' o o
QRDER Twet L
¢JAZ AFTAL KHAN, .- These oeitions for leave 19 appedl have
; arisen .out of the judgment dated 02.03.2016.0f the KPR Service Tribunal, CE
E Peshawdy whersby it allowed the appect fled py-the rasponden’ts,
*; e 2. . The Jearmned Add. A G o'ppeoring on wehalf of the”
e ' - : )
petitloners contended thot he does not tend to question the impugned e
‘ : judgment on the questions of tow and fac! ail fhe some he would have.
he mode suggesied fherein 10 resolve the -

very serlous reservations about !

e T

. cmc}moﬁes;.-
',3.' ‘,};.ec:jrned ASC appewing o"n behélf of ihe respo‘nd.e'n!s
' cqntended l‘\ho;, the impugned 'gudgmem ;esol\'ing anornalies created on
" azcount of éiceed‘.ng quoto p:escr'\bed~tor gront of .sen‘tor scale 1;
erefore. It is not open to

perfecily in .cic'corcidnce with the relevant naas,

“any excepiion,

4, We have gone through the record corefully ond considered -
. ' p .
~he Sul;missfong ot \ne leamed Addl. Agvocale Genefq\-'oppeoring'on_'

slemed ASC for Ihe respondants; Sl

pehalt of the petitioners @3 well @

5. A look at the impvgn'_éd judgmenl would revedl ‘i,-ho!'-'f: ’fﬁij:

. Bench of the Sarvice Trbunal took peins 1o retaming .ol ine eXCeIses and’
x . N 4 -
n the grani of senior scale to many in derogalion‘ .

. - ) . .'
jeat iregularifies commilted I

AN
‘-?%»'Fe“wi-‘ R

IHAEHRIS g Lk ‘,‘,\,'w- i
i ’L’.cx@ﬁéihéaﬁ?ﬁﬁ%%a@:




. . competent quthority to make oppoinlments, n case

. . .
Gt fousonm e T R+ w330 o Jpa-P ond AT W N

‘ .Of (slevant’ rules. Not only that i also Issued directions 10 undo them.

" paragraphs o5, 24, 25 and 2
teprodoc\_\bn for taciity of reiérencé which read S under.:-

w93, The depqﬂment and-authodty responsible to restict senior
scale lo the prescribed 25% limit of posts and bound to ralse
concems over sveh jregulorities and state of offates simply granted
sentor scale 10 S‘ub—Engineers In excess of 25% of the tot

) at number
of posts In disregard of the rules. The grant of the said senlor scale .
an

only condemnable byt atso worlh foking note of

overl:urdening Ihe public exchequed offensively. ”

g4, Sechon 3 of the Kpyber pakhtunkhwa CIV servants Act
1973 hereinafier refered 1o 93 the Civil servants Act, 1973

. mandates that appolntment 1o o civil serv: ce of the province O to
a civil post in conneclion with the olfaicstof the Proyince s
made In the prescdbed ynanners bY the Governor or b}
auinorized BY the Govemof In that behplf. Khyber pokhtunkhwa
Clvll Servants {Appolnlmen!. Promotion and Transler) Rutes. |

hereinafter relered 10 as Rules. 1989 rramed under Ihe

provlslons of sevclicn-26 of the Act, 1973 r;estrlcis but empowers the

.

0

practice rulnous to service Rules and structure ©
.ordlnorlly.adopted by the authority 1o eliher fAvOYr thei
' dears of 10 distant the deserving civil serven{s d

e we,
Iherefore. hold hot oppointment of o civil servcnt' In his own pay
scale aguinst @ tigher post Is @ practice gerogatery iow on ‘
rules and goo gove once and we therefore secordlngly direct
\hat the sarne D€ ,dlsconhnued by the authorifies concernne

“ forttwith buf not beyond ¢ period of one th. we further

resolve ond- nold 1hot the guiharities (ailing fo
pursuind sucnlun:awful procllces in fulure bIe dealt wilh under
relevant punllive jaws and that deponmenlol aclion egainst sV

Incumbenis for milsusing and ghuzing culﬁorlhf vested In them by

vldve of their olfice shall'be initigted and co(ucluded to leglc en j.

. Wweare conscipus of 1N% tgrt thal giving definite findIngs
abovut he validlty ©f 1udgmenis of this Trbund! enliting appelionts
In the stoted appea's 12 senior scale Or¢ not wapranted 9! tHfis
stage ' Of the sald matier is not ggiioted pelore us.in the manners
rescribed by 1a¥. we, thereforé direct that In case @ Sub-
gngineer not faling within the pcrometers of selecti
scole on the above: criteria but gvaiing the privileg€
on the strength of any office order of |u¢gmeni of 4nis Tribunal be.
dealt with i accordance with law and sublec! jo legal process
and If s@ perm-iied by low, recovernes pe made from their persons.

’ 4 4 RN
26 we futher hold -and direct that slots ot the Pre: crived ratio
i ' e relevant fimes be

. Count hssoctdle
Sapreme Coutt ol Pam‘p}an g
“ ot .

/»‘" Q.(T‘nab 3¢

4 of the impugned judgment ‘merit @ 77

oA

’i!\“ ' -|."|'.rv-r-
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S .
J{_x’ . - malnlaining, updating and compleling the record of the officers,

but ignoring thelr responsibities and 1HUs giving space fo

rrregu!cnhes and ilegalifies thereby causing and Infiicting losses on
pubHc exchequer."

- 6. l-i‘cving read the. pcrogrophs reproduced cbove from the

impugned Iudgment we-don'i ﬁnd anythlng cmorno&ous or lnconsnsient
“with the relevcmt rules and dlspenachon it in our vlew suggested a -
balonced moda-io resolve the anomdalies and’ redress the grievances of
those who ore-vtchms of unfair and unjyst apporhonmem When this being
the ccse the bener course forthe petitioners is to lmpnemerﬁ the lmpugnﬂd
judgmen! tather t_hon questioniton cny hyper 1e.c,hn!ccl grqund paricularly | B .-,,- —'

“when none of the persons aggheved by it has fied any petition.

-

jhereagalnst in this Court. We, thus, don't feel persuaded to Interfere

. therewith, e
- - . . e

7. for the reasons dlscussed Gboye, these petitions being

//’ : Mﬂwouﬂ' meilt are dismissed 6hd the leove dsked foris refused. .
S < Eraz Afzal Khar, ) S
s Sd/-Gulzar Ahmed,J LY
\ S ~) : Cartified to be Yrue Copy // .
]SL,°N\ABAD,/ ‘ . (7

13.02:2017.
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© Judgment dated 02.05.20%9

‘_“},' "Q;J rsr‘n h\u r
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GOVT OF KHYBER PAKHT
COMMUNICATION 8 WORKS DEPARTMENT

Dated Peshawar, the April 30,

INKHWA

+ et

2018

2osuant o Khyber Pakhiunkhwa Service Tribunal

™
4

upheid oy Supreme Court o

aw :'}emaﬂme

caecunn grage 3516 i respect of the foliowing Sut
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sdynammad AKram
Abdut

ah

Farcog

8 Muhammad idress Aizal

54 Munhammad Saghess
14 Munammad Saeed
17,  MNaseem Ahmad.

4 niaz Muhammad
73 Syed Abduiiah Shah

26 Syed Nawazish Ali Shan

24, Mian Jehanzebd.

a7z . Murammnad Shakee! Athar

a5 Muhanﬁmad Shafig
33 Sabit Khan {nd)
47 Muhammad Javed
ac  nameul--ag Babar
47,  Saif-ur-Rehman
50  Abdul Khalit

51 gjaz Rasood (died)
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Seorantany General Knyber Pakhitunkhwa Peshawa:
“ecountard Gensral DR i’s'u's omw“f Peshawar

Batre :_« te Gow of i«’hy =3 ammnkhwa Fmancw&m“wmm Bashawar.
Secretary Admn, infrastructure & Coord FATA Sectt, Warsak Road, Peshawar.
Chief Engineer (North/Centre/CDO). C&W Peshawar
Chief Engineer (East) C&W Abbottabad
‘Chief Engineer (FATA) W&S Peshawar
Managing Director PKHA, Peshawar
All Superintending Engineers .concerned
. Section Officer (FR) Finance Department, Peshawar- | -
. All Executive Engineers concerned. ' ‘
. Accounts Officer C&W Department, Peshawar
. Registrar Knyber Pakhtunkhwa Service Tribunal Peshawar
. District Accounts Officers concerned.
. Agency Accounts Officers concorned
. Officials concerned

18/PS to Secr ary C&W Dzpartment, Peshawar.
19.PA o Additional Secretary C&W Debamr?ent, Peshawar
. 20.PA to Deputy Secretary (Adrfm), C&W Départmem Peshawar. ;
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT
{REGULATION WING)

Mo SOFRVFLHT 120170203
Datoe Pogtigwm the 07.03.2016

In pursunnce o acinmendaiions  of  the

upgradaﬁon esmmmee and approval granied by Comipaienl Authorly, sanclion Is
hereby -accoried 10 the upgradation of the post of Sub-Engmoers lrom
BPS-1112 to BPS-16 (one time) as parsona! 16 e ncumbents having 10 years
of .more “service at their credit In the same sesie in all the Government
Daparim@nts of Khyber Pakhlunkhwa, vith Imimediatz eflect

SECRETARY TO GOVT OF KMYBER PAKHTUNKHWA
FINANCE DEPARTMENT

i
Endst No. &' Oa legven.
DY & 'vm above'ls forw*‘:rdogi for information ami necesaary action to the; -

PS1o Addifional Chief Secretary, FATA.
All Admnmstralwe Secretaries Government of Khyber Pakhiunkhwa.

1
2
3. Semm Membef, Board of Reven w8, Khyber Pakhunkhwa Peshawar
4. Adcountant Generai, Khyber Pakhtunkhwa. Peshawar

5. ~Secretary to Govemor, Khyber Pakhtunkiwa, Peshawar

8, Pr:ncfpal Sece'etary to Clnef M«m!ster, Khiyber Pakhiunkhwa.

7, Secreia)y Provincial Assembiy; Kh yoer Pakhiunkinwa,
8. All:Heads of Attachied Departmenis in Khyber Pakmunkhwa
A Regrsb;ar‘ Peshawar High.Court, Peshawar.
. 10 'Reglstrar Senvice Tribupal Khymsr Pakhtunkhwa,
1. The Treasury Officer,. Peshawar ‘
12, AN D:stneUAgency Accounts. Ofﬁ"ers in-Khyber Pakhlunkhwa / FATA.,
13. Durector‘Local Fund.Audi; Khiyber Rakhlunkhwa Peshawar.

14 PS 1o Finance. - Secretary.
15, All Section’ Oﬂ?cerslaudget Off’ agrs m Hnance Deparlment- >
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~The Secretary ‘ =
Communication and Works Department
Government of Khyber Pakhtunkhwa
Peshawar

Subject:  APPEAL FOR GRANTING BPS-16 ON PASSING B & A-

GRADE “ PROFESSIONAL” EXAMINATION HAVING
10 YEARS SERVICE.

Respected Sir, .
Most respectfully it is submitted for your kind perusal that I

was appointed as a Sub Engineer inw Building Division Mansehra and
joined my duty with effect from 17/03/1988.
I had complained my 10-years service as a Sub Engineer on 16/03/1988.

[ have passed my “B & A” Grade Professional Examination on 1996/2016.

| want to draw your kind attention your office Notification issue vide No..

SOL/C&WD/4-2/2018  dated 30/04/2018. In which 54 Junior Sub
Engineers were awarded Senior Scale (BPS-16) with effect from
04/09/2003. thus under the principals of consistency and being similarly
placed person , 1 am also entitled to the same béneﬁts.

[t is therefore requested that 1 am also be granted BPS-16 with effect from
()4/()9/2003 on the basis of passing B & A-Grade / Professional
Lixamination and having 10-years service with all consequericé bene-ﬁts

from my due date.

Dated: 15/03/2018 e : Applicant

Muhammad Jamil
Sub Engineer.
C & W Division Mansehra.
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L ??.f'"écjv R:\'rvu\" OF NW.E.5.
WORKS & SERVICES DEPARTHMENT

Daned Deshavxar the 04 09 2003

4 .

M - ———

O|f\f§R ,."_. !

Consequent upen s the

No.SOe- \fv&SS/~—-7/7OOo/S S
Promot:on Committee of the

r'e\.or*mmdauon ‘Of the Depzrinental
Works & Services Department olenj its m eetmg held on 12.03. 2003,

the competent aumout\/ has boen pleased to the grant of Scmor
Scale (BS-16) in respect or the 1 oHo/\mg Sub Engineer (BS-11) of the

VWorks and Serwces Departmcnt w:L.. zmmcd:ato cffect:

1. i, Muhammao Aru Sub E =Jme°r O/O the XEN. Dev; C&W

Division M Mattani at Chot
. Mir. Missal ‘Khan, Sub L.ﬂjIﬂCL. O/O thc >\L_N Dev; C&w

D:ws:on SWA aL fank G '
. , : ) Sdy/-
: S S S T SECRETARY TO Govr.:
| o OF NWEP A
R ' WORKS & SERVICES
o S DEDARTM::NT

- B :dst No. SOr: V'IUS/:} 7/7003/5 S

Copy fOf“/al’de LO uhe

l Accountam CeneraJ, I\WFD Desnc.. ‘ar, ST K
. Chief Engmeer works & Ser‘vrces "Joshc war. Etc. etc. ¢
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SR . BETTER COPY

- GOVERNMENT OF Ny
COMMUNICATION & WORKS DEPARTMENT

Dated Peshawer, the Dec 05, 2009 |

.I‘.‘O.SOE-J(C&W) 4.2/91 ' the fecommendations of thg
Oepartmcata: Promotion committee during its meeting held on 16.11.2009, ‘
the cocmpeter: euthority has been.pleased to grant Senior Scale 8PS-16in .|
respect or Syeq Serdar Shah, Sub Engincer of the C&w Department form j Q
the date from which his juniors were awerded 8P-16, i order to implerent .
the decision O the NWFp Service Tribunal ip Service Apoea] No.27/2000.

Consequern- upon

3 e =T

' - Sd/- .
~LCRETARY TO GOvT. o NWFP-
COMMUNICATION AND

WCRKS DEPARTMENT

£ndst of aven Number angd cate,

~ Copy s forwarded to ther, ~ '

1. AG NWEP, Peshawar,
2. Chief Engg; caw Peshawar, |

- 3. Ex. District Officer, wes Kohat, ‘

4. Dy: Director Works & Services Kohat, gec. etc. .
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L BUFORE THE NWTP SERVICE TRIBNUNAL PESHAWAR
v ) ’ .
Appeal No. 27/09
Date of instituiion - 27.09.2008 A
Date of decision  -23.04.2009 "
' Syed Surdar-Shab, Sub‘Enginecf, Works and Services Kahat ooooooeeed Appellant.
. VERSUS
» e R PR i
I I'he Chicl Secretary NWTP Peshawar.
2, The Scerctary Works and Services Depit: NWFP Peshawar.
3. The Chief Engincer Works and Services Deptu :
4 The Scerctary Finance Deprin NWEP Peshawar..ee SRR Respondents.
¢
. o . P f
: © Appeal U/S 4 of the NWF Service Tribunals Act 1974 for granting B 16 as per
! sules and noainstnot taking aclion on the Denarimental appeal of the appellant.
: . T T
M. M. Asil Yousaf Zai, Advocate..... FUUVRUTIURUPITOPI RTTTUPIURPI For Appehant.
My, Ghuolam Mustafa, AGTP. UURTUT TP TRTIR PP PPRY e For Respondents.
., ARCABDUL JALIL JUTIPIPRI MEMBER.
MR SULTAN MEHMOOD KAATTARK MEMBER.
! q RS ’
JUDGMENT o
,’ ._a - ’ S .
, AN ABDUL JALIL. MEMBER: - This appeal has been filed by the appellant for grant
' ~ . . - .
=~ of 13- 16 as per rules and against not taking action on the- departmental appeal of the
_ appetlant. He has prayed that'the Respondents imay be directed to grant BPS-16 to him on
\ : : . . :
\\, ‘ “acquiring Diploma and B-agrade examination as per Rules from his due date.
& S ! ; .
2. Biiel facts of the case as narrated in the memo of appeal are that the appellant was
appointed as Road Inspector in the Respondent Departinent vide order dated 17.4.1982.
‘ The appeliant was promoted as Sub Engincer (B-11) vide order dated 28.3.1990. The
, w ' ‘,@ appetiant has also passed B-grade departmental examination on 17.11.1991 and has more
44 Wi b Enal
- : than 10 years service at his credit. Some junior Sub Engineers Were aranted B-16 on
492003 and 19.4.2004. The appellant filed a deparimental appeal against those order on
v . I .
1.5.2004 which was not responded, therelore the appellant fled o scrvice appeal bearing
Na. 60772005 in this Tribunal. The said appeal was finally disposed -of on 1:5.12.2006 in
, wriss that the appeliant be considered for BPS-16 ifrhe othenwise eliaible and qualified
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s o under the rules, Afier the directions of the Tribunal the Respondents wanted to file CPLA
: ’: ) ' { : - N ' ) : .
i i the Supreme: Court bui (e same was dedhled unti by the Law Department on o
2202007 Thereafier the appellant fiied implementation petition in this Tribunal! The said .
’ s .

implenentition petition was filed on 28.4.2008 after receiving the decision of the

“Pepariment in negative on 28.4.2008. Then the appellant filed a departmental appeal and

waited for 90 days but no reply has been received by the appellant so far. Hence the

present appeal. i
3. The respondents were summoned. They appeared thotigh their representatives,

submitied writien reply, contested the appeal and denied the claim of the appellant,

4, Arguments heard and record perused. ]

The learned counsel for the appellant argued that not granting BPS-16 10 appellant

oo T s per rudes and not taking action on the departmental appeal of the appellant within 90

days is agi

nst law, facts, 'and norms of justice. The appellant is fully entitled 1o B-16 d§

: - per Rules of the departiment from his due date. The said. rules are still in field and the

0 - \ : t . .
Juniors cmiployecs 1o appellant have been benefited by these riles. Similar appeal has

“albready been aceepied by this Tribunal and as such the appeliant is also entitled to the said

benelit under the principle not’ correct .

of consistency. Decision of the department s
. ¢

because the said rules are not being superseded so far, The appellant has been

discriminated as the benefits of B-16 have been griited to the Jjunior employee but denied

appeal may be accepted as prayed

4

o the appetlant on flimsy. grounds. He prayed that the

for, .

, '

0. The Teamned AGP -argued that in light of the recommerdations of the standing

Service: Rules Committee, the W&S Department has “bgen. issued Notification  on

(S 19.4.2004, whercin all sq:niér scale Sub Engincers (B-16) in the W&S Department, shall,

Cwith immediate cffect, be re-designated as Sub Engineers in' their existing pay and scale

, and shall be merged with the cadre of Sub Engineers in the Dépaﬂhuent,.provided that for

- ;m:—.» N

the surpose of maintainifle . their inter-se-seniority, they shall rank senior to the existing
: =) 5. _ =3

' o Sub Engincer. On the basis of above Notification, WS Department amended the service

rules of the Sub Engineers on 04.01.2005. Some senior Sub Inspectors junior to him have

cbeet granted senior scale (B-16) on the recommer.dation of Departmental Proinotion

&




[99]

’

Commitiee ar that time. The Government allowed seleciion grade (B-16) to 25% of the Sub

Fngineer (13- ) and the basic condition for the grant of selection grade wasl years

Service and passing of B. Grade examination, The appellant wag hot considered by (he

PPC due 10 his incomplete record. The fa:ilit\-’ of selection ‘arade - has already been

discontinued by the Provingja] Governmyent w. ¢l 01, 17 2001 vide Finance Dc artment’s
a7 Y

letier No kD (PRC) !~l/01 dated 15.11.200] and dated 6 2001 and in the prevalent

circumsiances the plea m!\cn by the appellant hag been igfractous. The Services Tribuna]

NWEP has dirceted in his decision dated s, 122006 that the appeal is disposed of with the

dircction 10 I\cspondt.nts No 1103 that the 1ppz.]f:mt be consu:Iu for BPS 16-if he has

o[huwm qualified and entjjed for same under [hu rcILv

the department and the appel]ant was not enutfed to Ihe grant ofse!ecuon grade BPS-16 on

thc r'xound that accordmg to the semomy posmon at thL nme the appellant was at serial

No. ”»H As per service record to the Respondent Sub Engineers who have already granted

sc!cclion nmdc are senior 1o him. Moruover the Govcmmenl has discon: inued the grant of

sc[u.uxon grade to all the Govemmem servants’, grade. He prayed that, the appeal may be

“dismissed,
After hk,armg arnumc-ns of the qumd counsel tor the parties, the T ribunal

is of the view that . thexe IS sufﬁment wuﬂht m the arauments put forth by, the learned

) counxui for thu appellant. 1t was the. I'CSpOl‘lSlbl]lt) of the departmcnt as per mstmctxonon

pcriommnu Lvaluatlon report comamm<7 mstruptlon | 0 and 1] 4 The appe]lant cannot be

~deprived from grant of BPS-16 dye to incomplete record.

O

It,was the respon&biiity of the
department 1o maintain his record.

In view of the above the appeal is accqm.d and hls grant of BPS-16 may be antedated from

the date it was due 1o him. The parties are, hcwevu left

consigned (0 the record, % oA Lﬂ%
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