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1. Chlef Secretary Khyber Pakhtunkhwa, Peshawar.

2. Secretary Mines and Minerals Department Civil Secretariat Khyber Pakhtunkhwa,
Peshawar.

3. Director General Mines and Minerals, Khyber Pakhtunkhwa, Peshawar.

4. Secretary  Finance  Civil  Secretariat KHYBER PAKHTUNKHWA,

Peshawar......Respondents

i
@

JOINT PARA WISE COMMENTS ON BEHALF OF RESPONDENT NO. 1 TO 04.

RESPECTFULLY SHEWETH: -
Preliminary Objection:
1. That the appel]ént has got no cause of action to file the instant appeal.
2. That the instant appeal is not maintainable iﬁ its present form.

3. That no vested right of the appellant has been infringed as such the appeal is liable to be

dismissed on merit.
4.  That the appellant has got no locus standi to file this appeal.
5. That the appellant has not come to this Hon-orable Tribunal with clean hands.
6.  That the appeal is not tenable and is liéble to be dismissed.

7.  That the appellant is estopped from filing the instant appeal. That the appeal in its

present form is bad, defective hence liable to be dismissed.

8.  That the appellant is barred by law and limitation. Q\/

REPLY TO FACTS.

1.  Pertains to record.

2.  Admitted correct that the appellant was promoted from the post of Surveyor (BS-11) to

Survey & Drawing Officer (BS-16) on 04.12.2013, while the respondent No.5 was’

promoted from Draftsman (BS-11) to the post of Chief Draftsman (BPS-17) vide
Notification dated 30.10.2013.
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3. Pertain to record. However, it is quite clear that the appellant was promoted from BPS-16 to

BPS-17 as Assistant Director Survey & Drawing vide Notification dated 18.05.2022, whereas
respondent NO.5 Muhammad Farooq was promoted to the post of Chief Draftsman (BS-17)
vide notification dated 30.10.2013. (Copy of notification dated 18.05.2022 and _.dated _
30.10.2013 are attached as Annexure-A&B). ‘

4. Incorrect. The appellant concealed facts from this Honorable Tribunal. According to section
8(5) of the Civil Servant Act 1973, the seniority list prepared under section (I) shall be revised
and notified in the official Gazette at least once in a calendar year, preferably in month of
January, accordingly after fulfilment of all codal formalities and’ approval of Cémpefent
Authority. Final seniority list of Chief Draftsman and Assistant Director (S&D) (BS-17) of
‘Mines & Minerals Department issued on 07.02.2022 stood on 30.11.2021. It is pertinent to
mention here that at the time of final seniority list the appellant was serving in BS-16 as S&D

Officer. (Copy of final seniority list is attached as Annexure-C).

5. Incorrect. The promotion of respondent No.5 was processed on notified/final seniority list and
after proper recommendation of PSB and approval of Competent Authority the promotion
Notification dated 13.12.2022 in respect of respondent No.5 (Muhammad Farooq) as Deputy
Director (BS-18) was issued as he has completed the required length of 05 years’ service and

also covered the efficiency index required for promotion to (BS-18).

6. Incorrect, Respondent No.5 (Muhammad Farooq) was promoted to the post-of Deputy Director
(BS-18) by respondent department after fulfilling the required criteria. Q\

7. Pertain to record.

8. Pertain to record, however, it is necessary to mention here that the respondent No.5

(Muhammad Farooq) was promoted on notified/finals seniority list.

9. Incorrect. Final seniority list of Chief Draftsman and Assistant Director (S&D) BS-17 of
Mines & Minerals Department was issued on 07.02.2022 stood on 30.11.2021 and as
e Py

respondent No.5 (Muhammad Farooq) was promoted to (BS-17) in the year 2013 and the
appellant was promoted to BS-17 in the year 2022 and undisputedly the respondent No.5

(Muvhammad Farooq) is senior than the appellant and the appellant has no cause of action to

file the instant appeal.

-~

GROUND.

A. Incorrect and denied, final seniority list of Chief Draftsman and Assistant Director (S&D)
BS-17 of Mines & Minerals Department issued on 07.02.2022 stood on 30.11.2021 and the
respondent No.5 being senior to the appellant was promoted to the post of Deputy Director
(BS-18).
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It is correct that the appellant was appointed in (BPS-11) as surveyor in the year 1986, whereas
the respondent No.5 was appointed as draftsman (BS-11) in the year 19991, but the appellant
was promoted from the post of Surveyor (BS-11) to the post of Survey and Drawing Officer
(BS-16) on 04.12.2013 and then promoted to Assistant Director(S&D)(BS-17)on 18.05.2022,
whereas the respondent No.5 (Muhammad Farooq) was directly promoted from draftsman
(BPS-11) to Chief Draftsman (BS-17) on 30.10.2013 as promotion criteria to BS-17 of both
Surveyor and Draftsman is different. Moreover, according to rule 17(3) of APT Rules 1989
seniority in various cadre of civil servant appointed by initial recruitments vis-a-vis those
appointed otherwise shall be determined with reference to the dates of their regular
_appointment to a post in that cadre read with sub-section (4) of section of KP Civil Servant Act
1973 seniority in a post, service or cadre to which a civil servant is promoted shall take effect
from the date of regular appointment to the post. Thus the appellant was promoted to BS-17
as Assistant Director (S&D) on 18.05.2022 while the respondent No.5(Muhammad Farooq)
was promoted to BS-17 as Chief Draftsman (BS-17) on_30.10.2013, which means that
respondent No.5(Muhammad Farooq) was promoted earlier than the appellant in BS-17 and

became senior to the appellant. (Copy of rules are attached as Annexure-D).

Incorrect, the appellant was treated in accordance with law and no fundamental rights of the

appellant was violated by the respondent department.

. Incorrect. The respondent department has issued the final seniority list by following the law,

rules & regulations.

. Incorrect. As explained in para-B above.

. The respondent No.5 (Muhammad Farooq) also seeks permission of this Honorable tribunal to

advance other grounds and proof at the time of hearing.

Prayer:

In view of the above stated position, it is therefore, most humbly prayed that the

Honorable Tribunal may very graciously be pleased to dismiss the instant service appeal with

cost in favour of the respo

Minerals Development Department

B s {Respondent No. 1) ' Khyber Pakhtunkhwa, Peshawar.
NA—bEE MASLAM C FMUDHﬂQr (Respondent No. 2)
Ot VAT 1Y i: : RN
e sa el
Amen S ol M ‘ LU AL )
Secrétary Finatce Bikbctor General)/ direetcT GCaeTe:

Department, Khyber Pakhtunkhwa

(Respondent No. 4)
SECRETARY

Govt: of Khyber Pakhtunkhws
Finance Department

Mines & Minerals <8 ané Miner:

y (Respondent No. 3) Khyber Pakhtunkhwa ;3s7 ;:“‘ o8

MUSTAFA KAMAL SHAH



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

SERVICE APPEAL NO. 1174/2023
Muhammad Rafiq.....coocveriniiniiiiiciiiiii e e, Appellant

Versus

Government of Khyber Pakhtunkhwa, Peshawar & others............. Respondents

AFFIDAVIT

I, Mr. Mustafa Kamal Sha Director General Mines and Minerals Khyber Pakhtunkhwa (BS-20)
do hereby solemnly affirm and declare that the contents of the accompanying para-wise reply is true
and correct to the best of my knowledge and belief and that nothing has been concealed from this
Honorable Tribunal. It is further stated on oath that in this appeal, the answering respondents have

neither been placed ex-parte nor their defense have been struck off.

ire¢tor General
Mines & Minerals

Khyber Pakhtunkhwa
(Respondent NO.4)
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i :’:& © . KhybérPaklitunkhwa
CeSEs Mmerals Development Departm.nt

| | S L?azcd Pe.st*awar tsﬁ’ May. 2!722 t
NOTIFICATION | |

No,S0(1 -tm ,QGZZ- | _ The Compctcnl Aulhomy onthc n:commcnnm as of the

Depsmmentat “mmutmn Committet: i pleased: to- promate ‘Muhamnied  Rafique,
Survey & Draw:m G‘Urceu (88-16) Yo the' posl of Assistant: Director (Survey & Drawing)
BS-17-in the Directorcts .ngar_al, ‘ﬂmcs&; Mineials, Khyber -Pakl_)lupgl_gwa,\oa regulor basis,
viith itnmediate effect.. R . ' '

2 On his gmmotxon, the .above named. Assxs:anl Director (Suwey & Dmmng)
BS Powall rcmam on pmbahon fora period of one:year exicndablc (‘or another one year in
terms of Sectton 6. (2) of Khyber Pakh!unkhwa, Civil Senranls. Act,’ 19?3 read with Rule-15
(1) of Kliybes Pakhtisikhiwal Civil sérvant (Appointment; Promotion and Transfer) Rules, 1989.

3. Consegueit upon the above p,rbmotedg'éﬁ'@cé;_'is,dﬁowed-i to .actualize his

promotion‘against the post-of Assistat Director (Survéy & Drawinig) BS:17 i the Directorate
General of Mines & Minerals, Khyber Pukiitenklivd, being sinpié cadrepost.

 #Sde
Secrétary to'Govtsof Khybcr Pakhtunkbwa,
. Minerals Dev:. Dcpartmcnt
“Nosomfmnnrz-anozz lgf(u( "”()‘-2_ Dated !’csin\sar, 18" May, 2022 §
Copy forwarded to:: ; o d ‘\\\
1. Accouritant General, Khyber Paldxtunkhwn Pc;hawar.
2. The Ditectorate General of Mines, Khyber Pakhtunkhwa, Peshawar. 1 )
‘3. PSto. Advisor to:Chief Minister for Mines & Minerals; Khyber Pakhtunkhw
4. PS to Secreiary Establishinent Depantment Khyber. Pakhtunkhwa, I?eshawar o
5+ PS-to Secretary Minerals Dey: Department Khyber-Pzkhtunkhiwa, Peshawar o
6. Officer. Concerned o o _ &g{ Q.
7. Persond] Fi File. N _ &S
8. Office: order file: . ‘- : : o &
A Master File! < 9 S
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IR GOVERNMENT OF
, &lf» R KHYEER PAKHTUNKIHWA
/, \i& :"\ MINERALS DEVELOPMENT DEPARTMENT ~
) - L-'
{ 4&.@%’
Dated Peshawar, the 30" October. 2013
. NOTIFICATION
/ _Ng_,SfO-Admn(MDﬁ-6!91N01-XV.— The  Compelent Authority, Cen  th
' recomimendation of Deparimenlal Promolion Commilize, (S pieased to promota ' 4
Mr. Muhammad Farooq, Drafisman (BPS-11) to the post of Chief Draftsman (BPS-17)
in the Directorale General, Mines & Minerals, Khyber Pakhlunkhwa, Peshawar "*’
regular basis with immediate effect. 4

2. The officer, on promolion will remain for @ periad of one year in terms of

section-6 (2) of Khyber Pakiitunkhwa, Civil Servants Act, 1972 read with rule-15 (1) of
Khyber Pakhtunkhwa Civil Servants {(Appointment, Promotion and Transfer) Rulzs

1989.

3. Consequent upon the above, t4r. Muhammad Farooq, on promotion to
BPS-17 as Chief Draftsman is hereby \ransferred from the office of Assistant Directos
Mineral Development, Abbottabad and posted as Chief Draflsman (BPS-17) it
Headquarter's Office, Direclorate General, Mines & Minerals, Khyber Pakhtunkhwz

peshawar against the vacant post with immediate effect,

Secretary to Govt. of Khyber Pakhtunkhwa,
Minerats Development Department

>
;aés-es .
Ends: NoASO-Admn(MDM-6/91NOI-XV Dated Peshawar the, 30™ October, 20

Copy is forwarded to: -

1" The Director General, Mines & Minerals, Khyber Pakhtunkhwa, Peshav
2. The Accountant General, Kiwber Pakhtunkhwa, Peshawar.

3. The District Accounts Officer, Abboltabad.

4. PS to Secretary to Govt, of Khyber Pakhtunkhwa, Minerals Developme

Ll

Department. .
The officer cancemed. *
The Manager, Govt. Printing Press, Peshawar. 7
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Government of Pakhtunkhwa Khyber
Mineiral Development Department

==

'/ NOTIFICATION
" No. SO (EVMDD/2-372021
Transfer) Rules, 1989, the competent Authority is pleasc to notily/circulate ﬁllial seniority list of Chief Draftsman {8517) &

S-17, in Directorate General of Mines & Minerals, Khyber Pakhtunkhwa, (as it stood on 30.11.2021) for general information:
_ _ N . \

[}

ad
\34'5 § :

S e

| Dated Peshawar, the 07* February, 2022

?

In pursuance of section 8(1) of the Khyber Pakhtl."l!nkhwa Civil Servant Act, 1973 read with Rules-17 Civil Servant (Appointment, Promotion

Assistant Director (Survey & Drawing)

/

Date of Bieth Date of 1* ent Regular appointnient /promotion to the )
Name of Officer | Qualification \V'. o into Government presecnt post Present place and date of
ith Domigile Service - posting Director Licensing -
_ Date BPS | Method of Rec:/Appt
FMuhammad ‘
A Earooq DAECiil | OO 0021000 |ont120i3) 17 By Promotion Office of ADM Abbottabad
_, Chilef Draftsman ' / '
: Ms. Shahid Farooq . 11.02.1962 k H/Q Office Peshawar
I 2 | gs;:;!;nl Director Matric Peshawar 05.10.1982 17.01.2019 { 17 By Promotion 16.10.2016
SECRETARY MINERAL DEVELOPMENT DEPARTMENT
KIIYBER PAKHTUNKHWA
$ D/2-3/2021:/ Dajed Peshawar, 07.02.2022
Copy ferwarded to; ;
1. Director General, Mines & Minerals, Khyber Pakhtunkhwa, Peshawar, i “ C\0$ | &
2. Private Secretary o Secretary Minerals Development Depanment, Khyber Pakhmnkhwaf, Peshawar, Sy & !
%ﬂ_é wh::ném Gﬂ;l;immem Printing & Stationary Depaniment, Khyber Pakhtunkhwa, Peshaway. év\‘;‘@ &g&‘;@“ ‘ e
-\\G'. - ‘\!"\‘ - -
\3&?‘&&‘@@* W / 1afE Abunt-dat
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a1m the
Iate of

pointing
ce, cadre
1y vested

vil servant
or é[cadre]

!« prescribed, shall

{1}

‘specifically to serve jn

3) Seniority on initial appointment to 2 service,

: “[cadre] or post shall be
' determined as may be prescribed,

4) Seniority in a post

) » Service or cadre to wi
. take effect from the date of r

hich a civil se

C tvant is promoted shalj
egular appointment tg that post;
Provided that cjyil Servants who are selected for promotion to a higher post in one
atch shall, on their Promotion to the higher bost, retain their inter-
a5t,

5)  The seniori

- ty lists prepared under sub-section(1), sh
in the official G

all be revised and notified
azette at least once jn a calendar yea

T, preferably in the month of January.

"9, l’-romotion:-(l) A civil servant possessin

g such minimum qualifications ag may be
be eligible for promotion to a °[higher] post for the time being reserved
departmental promotion in [ ] the service or cadre to which he

- under the rule for
belongs.

(2) A post referred to in sub-section (1) may either be a select
selection post t

ion post or a nop
0 which promotion shalf be made as may be prescribed:

(@) inthe case ofa selection post, on the basis of selection on merit; '

and
(®)  inthe case of non-selection post, on the basis of seniority-
Posting and Transfer:- By

or outside the province, in any
- Government or

Government:

[]
cum-fitness,

ery civil servant shall be lia

post under the Federa) Go
Local authority, or a corporation or body set y

» 2.
ble to serve anywhere withii !
vernment, or any Provincia!

'P or established by any syci
Provided that nothing contained in this secti
a particular area or region:

11, Tevinination of service:-

i
1
(1) The service of a civil servant may be terminated
‘without notice- '

During the initial or extended period of his probation:

'0m one {serwce], cadre or post to
inated so long as he

The word “grade™ substituted by NWFp.
Sub section (4) of Sec-4 substituted by
Sub seetion (5) of See-8 added by NW
* . The word “higher” inserted by NWF|
‘The words *'(he higher grade of’

Ordinance No. 1V ot 1985,
NWEP Ordinance No, v of 1983,
FP Act Na. For 1989

P Ordinance No. jv of 1983,

omitted by NWFP Ordinance No. IV of 1935,




{f} For promotion & N ‘tion posts, the officer on the panel securing
maximum marks will be recommended for promotion. Thirty marks placed at
the disposal of the Provincial Selection Board In such cases shall be awarded
for technical qualification, experience and accomplishments (research
publications relevant to the field of specialism).

(g).Since three of the aspects of performance i.e. moral integrity, intellectual
integrity, quality and output of work do not figure in the existing PER forms,
the grades secured and marks scored by the officer in overall assessment
shall be notionally repeated for the other complementary evaluative aspects
and form the basis of quantification. .

()  The performance of ofﬁcers' shall be evaluated in terms of the following

grades and scores:

Upto 11" June, 2008 | From 12 June, 2008
1. ] Oulstanding - 10 Marks
2. | Very Good 10 marks 8 marks
3. | Good 7 marks 7 marks
4, | Average 5 marks 5 marks
5. | Below Average 1 mark 1 mark

()  The outstanding grading shall be awarded to officers showing

exceptional performance but in no case should exceed 10% of the officers
reported on. The grading is not to be printed in the PER form but the reporting

officer while rating an officer as “outstanding” may draw another box in his |

own hand in the form, initial it and write outstanding on the descriptive side.
Convincing justification for the award shall be recorded by the reporting
fcountersigning officer. The discretion of awarding “outstanding is fo be
exercised extremely sparingly and the award must be merited.

()  The quantification formula and instructions for working out quantified
score are annexed.

Promotion of officers who are_on_deputation, long leave, foreign
training.

a) The civil servants who are ors long leave i.e. one year or more, whether within

or outside Pakistan, may be considered for promotiog on their return from

leave after earning one calendar PER. Their seniority shall, however, remain

intact.

nwip.gov.pk
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b) The civil servants who are on deputation abroad of working with international
agencies within Pakistan or abroad, will be asked to return before their cases
come up for consideration. If they fail to refurn, they will not be considered for
promotion. They will be considered for promotion after garning one calendar
PER and thelr seniority shall remain intact.

'¢) tn case of projects partially o fully funded by the Federal or Provincial
Govemnment, where PERs are written by officers of Provincial Government,
the condition of earning one calendar PER shall not be applicable to officer on
deputation and the officer on return to his/her cadre shall be considered for
promotion.

d) The civi servants on deputation o Federal Government, Provincial
Government, autonomouslﬁemi-autonomous organization ghall be considered
for promotion and informed to actualize their promotion within their cadres.
They shall have to stay and not be allowed to go back immediately after”
promation. Such stay shall be not less than a minimum of two years. If hefshe
declines his/her actual promot‘ldn will take place only when hefshe returns 10
histher parent cadre. His/her seniority in the higher post shafl, however, stand
protected.

g) The cases of promotion of civil servants who have not successfully completed
the prescribed mandatory training (MCMC, SMC & NMC) or have not passed
the departmental examination for reasons beyond control, shaft be deferred.

f) Promotion of officers still on probation after their promotion in their existing

" Basic Scales shall not be considered.

g) A civil servant initiafly appointed to @ post in a Government Department but
retaining lien in a department shall not be considered for promation in his
parent depariment. However, in case he retuns to parent department, he
would be considered for promotion only after he earns PER for one calendar
year.

hy A civil servant who has resigned shall not be considered for promotion 1o

matter the resignation has-yet fo be accepted.

y. Deferment of Promotion:

Deferment of TTOMULT2,
{a)y  Promotion of a civil servant wilt be deferred, ¥ addition to reasons
given in para-lV, if

{i) His inter-se-seniority 1 disputed/sub-judice.

-

nwip.gov.pk
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e Mid-Career Management, Course at | stitute  of
Management (NIM) for promotion to BS-19

» Senior Management Course at National Management College, Lahore
for promation to BS-20

« National Managemeni Course at National Management College, Lahore
for promotion to BS-21 !

() This condition will not be applicable to civil servants in specialized
cadres such as Doctors, Teachers, Professors, Research Scientists and
mcumbents of purely technical posts for promotion within their own line of

specialization as envisaged in the existing Promotion Policy.

{(¢)  The qualifying thresholds of quantification of PERs for nomination to

these trainings are as under:

- MCMC 60
SMC 70
NMC 75

(d)  There will be no exemptions from mandatory trainings. An officer may,
however, request for temporary exemption in a particular moment in time but
grant of such exemption would be at the discretion of the competent authority.
No such requést with regard to an officer would be made by the Government
Departments concerned.

(e)  Three officers shall be nominated for each slot of promotion on the
basis of their seniority. Those unwilling to attend will be dropped at their own
L . expense without prejudice to the rights of others and without thwarting or

minimizing the chance of improving the quality of service.

(fy  Officers failing to undergo mandatory training in spite of two time

A\
nominations for a training shall stand superseded if such failure was not for 5‘7 (;‘ Q’é’ !
the reasons beyond the control of the officers concerned. Q“Qg,

'~ I Development of Comprehensive Efficiency Index (CEI) for promotion: 4

(a)  The Comprehensive Efficiency Index to be maintained for the purpose

of promotion is clarified as under:

()  The minimum of aggregate marks for promotion to various

°

! grades shall be as follows:

' ri
: Basic Scale Aggregate marks of Efficiency Index
18 50
19 50 g
20 70
x . 21 75

nwip.gov.pk
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Government Servants Appeals Ry les

_y NORTH WEST FRONTIER

ROVINCE CIVIL SERVANTS
:.\PPE.—\L)RULESJ%G.

1
sNo

Section 22 of the NWEP Civil Servants Act,1973

Right of Appeal or Representation:-(1)Where a right to prefer an appeal or
apply for review in respect of any orde

r relating to the terms and conditions of his
service 1s provided to a civil servant under any rules applicable to him, such

appeal o apphication shall, except as may be otherwise prescribed be made
within thirty days of the date of such order.

(2} Where no provision for appeal or review exists under the rules in
respect of any order or class of orders, a civil servant aggrieved by any such order
may, within thirty days of thc communication to him of such order, make a

representation against it to the authority next above the authority which made the
order; v,

/

-

Provided that no representation shall lie on matters relating to the

N
. Q}. '.\-
determination of fitness of a person to hold a particular post or to be promoted t N & g&‘\ ,
dhigher post or grade, Q&Q{.’? ‘ Qﬁ»\,
o3
$No.2 é,{v\w}‘ &
™
. &
l. Short title, commencement and application:- (1) Thes{i liiulisggay be < ¥ ngq;
? .. L . —
called the North-West Frontier Province Civil Servants (Appeal) Rules, §
(2) They shall' come into force at once and shall apply to every person

i i vil
Who is a member of the civil service of the Pr.ovmce or1|s.l;he1 ho:ier] oi; Da (;3: !
POSLiIn connection with the affairs of the Province and shall also apply

A . ice in conneclion.
elation 1o q person in temporary employment in the civil service In ¢
WHh the affairs of the Province.

|
1

|

: l

- " t Pages 1290-93 |
* Published in the NWFP Government Gazette, Extraordinary, dated 2.6.1986 at Pag :

o~
Section-3 E g)é % | /J’f’";’m"i £
Sec |

P e ———



*
-

3 <&

DIRECTORATE GENERAL, MINES & MINERALS PESHAWAR

Attached Department near Judicial Complex, Khyber Road, Peshawar Cantt
PHONE NO. 091-9210275-9211140 FAX NO. 9210236

AUTHORITY LETTER

Mr. Said Muhammad Superintendent (Litigation) BS-17 of Directorate General
Mines & Minerals is hereby authorized to submit affidavit to the Honorable Service Tribunal

Peshawar, in Case Titled Muhammad Rafiq “V/S” Government of Khyber Pakhtunkhwa

Directoég ’Eeneral Mines é;neral

Khyber Pakhtunkhwa
| ?UOth.’ General,
" <3 and Miner; |

I -
<08 Sekhiyskhuwg

& others on behalf of Government.

o



