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a.
REPORT ON IIVIPLEMENTATION OF THE 

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
JUDGMENT DATED 27.07.2021

EXECUTION PETITION NO. 238/2022 piary No.
IN SERVICE APPEAL NO. 946/2018

The Khyber Pakhtunkhwa Service Tribunal, Peshawar passed the 
following in Service Appeal No. 946/2018 on 27.07.2021 (Annex-I\ ):-
1)

“Henceforth, the reason of pendency of inquiry, it was attributed to the 

appellant in deferment of his promotion on 28.12.2016, has now vanished. 

As cumulative effect of the said discussion, the appellant is held entitled 

for proforma promotion from 10.05.2016 when his name reflected in the 

working paper for the first time came under consideration before PSB 

necessitating its actualization of his proforma promotion under due course. 

This Appeal stands disposed of in the given terms with direction to the 

respondents to issue necessary corrigendum of the notification dated 

21.01.2021 according!/.

The Khyber Pakhtunkhwa Service Tribunal was already apprized about 
the view point of the Government of Khyber Pakhtunkhwa through para-wise comments 
submitted in the titled service appeal that the case of the Appellant for promotion from 
PMS BS-17 to PMS BS-18 was discussed in the following meetings of Provincial 
Selection Board, but the same was not considered: -

2)

L'"-'DECISION 01= PSBSR# DATE OF
PSB
MEETINGS

PSB deferred his promotion as he was not undergone 
mandatory training.
The name was placed between the names of Mr. Abdul Hameed 
Khan and Mr. Javed Ali._____________________________
His name was at Sr. No. 12 between Mr. Abdul Hameed Khan
and Mr. Javed Ali and the Board was informed that he has now 
undergone mandatory training, however an inquiry is pending 
against him, therefore, PSB deferred his promotion due to 
pendency of inquiry.

10.05.20161.
29.06.20162.

3. 27.07.2016
29.08.20164.
28.12.20165.

Note: His colleagues i.e Mr. Abdul Hameed Khan and Mr. 
Javed Ali were recommended for promotion and their 
promotion Notification issued on 13.01.2017.

30.1.20176.
PSB in its meetings deferred his promotion due to pendency of 
an inquiry against him regarding embezzlement in payment of 
mitigation package amounting to Rs. 43.44 million to the flood 
affected land/crop owners of district Malakand.____________
PSB deferred his promotion due to pendency of an inquiry 
against him and also a Show cause notice was issued to him in 
an embezzlement case.____________________________
PSB was informed that a penalty of “dismissal from services'
was imposed upon the officer and Peshawar High Court, 
Peshawar vide Order dated 11.04.2018 dismissed the Petition 
of officer and directed to act up as per law, therefore, Law 
Department was asked for opinion, which was awaited. 
However, PER of the officer for the year 2018 is also not 
available.

19.05.20177.
8. 08.11.2017
9. 15.05.2018

10. 17.09.2018
26.12.201811.

19.04.201912.
17.05.201913.

14. 23.09.2019

PSB deferred his promotion.
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m: 15. 09.06.2020 PSB was informed that he was appeared for personal hearing 
before Secretary, Administration Department, but the case Is still 
under processed and not yet concluded.

PSB deferred his promotion.
16. 30.12.2020 PSB recommended him for promotion to BS-18, on regular 

basis, with one year probation period.___________________

Establishment Department, being aggrieved to the above judgment dated 
27.07.2021, filed CPLA before the Supreme Court of Pakistan against the said 
judgment.

3)

4) However, the case for proforma promotion of the Appellant was also 
placed before the Provincial Selection Board in its meeting held on 18.11.2022 and the 
Board decided to recommend granting of proforma promotion to Mr. Asadullah Khan 
(PMS) to BS-18 w.e.f 13.01.2017, when his erstwhile juniors were promoted to BS-18, 
subject to final decision of the CPLA pending in the Supreme Court of Pakistan. 
Consequently, Establishment Department issued necessary notification on 12.01.2023 
(Copy enclosed).

Since, compliance of the Khyber Pakhtunkhwa Service Tribunal Judgment 
dated 27.071.2021 has already been made, therefore, it is humbly requested to let the 
Supreme Court of Pakistan decide the case and the Execution Petition in hand may be 
dismissed with cost.

5)
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KHYBER PAKHTUNKHWA 
(RESPONDENT No. 1)



J.
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

E.P NO.238/22 in S,A No. 946/2018

Mr. Asad Ullah Khan Appellant

Versus

Govt, of Khyber Pakhtunkhwa & Others •Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

AFFIDAVIT

I Sultan Shah Superintendent (Litigation) Establishment Department do hereby

solemnly declare that contents of Implementation Report are correct to the best of my knowledge

and record and nothing has been concealed from this Honourable Tribunal.

Deponent

(Sultan Shah)^ 
Superintendent (Lit)
E & A Department

CNIC.17301-1286739-5 
Mobile No. 0333-9391493



GOVERNMENT OF KHYBER PAKHTUNKHWA^ m
ESTABLISHMENT & ADMINISTRATION DEPARTMENT

AUTHORITHY LETTER

Mr. Sultan Shah, Superintendent Litigation Section-I, Establishment

Department, Government of Khyber Pakhtunkhwa is hereby authorized to submit

Implementation Report before the Khyber Pakhtunkhwa Service Tribunal,

Peshawar in connection with E.P No. 238/2022 in Service Appeal No. 946/2018

titled Asad Ullah Versus Govt, of Khyber Pakhtunkhwa & others, on behalf of

Respondents.

(SHAHIDULLAH)
Secretary to Govt, of Khyber Pakhtunkhwa 

Establishment Department 
(Respondent No. 03)

(NADEEMASLAMCHAUDRY) 
' Chief Secretary

Govt, of Khyber Pakhtunkhwa
(Respondent No. 02)
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.’Service Appeal No. 946/2013 

Date of Institution ./.
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: 31.07.201'8

■;. • 27.07.2021

oedion Officer Honne Department; Civil Secretariat, Peshawar.

••• .(Appellant)
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YGR^
Th.-
.........Establishment

(Respondents).fn^enf;

AM.IAD ALT,
• AdvocoO'

Mui iammad adeel Burr 
Additional Advocate General ■ ' '

— . Bor Appellant.

For respondents.
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®*AN;iThe appellant
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appeal described above in

recommendation of Provincial Selection Board

Phffiorhng the same being against the ■

of this Tribunal through service
Os •- l.hc li'^s-iding challenging thereby the

(' ol3) a.': lo.deferment of his

/ Jiici.s .-md lavv'

;sV..
promotion ands

"trA
die subject.nn

02. The I;

™« 0.. 10.03,2016 ,,„a

?rfrilv«

•erfUV-
icer (BS,^;,,..'?), TIuiPSB 

'■’< file appellant to tl
T^eling, the promotion case

le post of BSr 18 was deferred due to lackofmand 

RJOnd,mts offered 14 weeks traini,3 r

oiJcce.ssfully completed vide

atory training.The re.s

vvhicfi he
letter dated'06.12.2016 ■ (^n 28.,12.2016, 

was deferred due io
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ifUjiiiVy him. Peeling aggrieved, he filed departmental appeal

• As a matter of next

on
fi’-lM. ’01 / which was rejected vide order-dated 18.07.2018

'enicd}'. present service appeal was preferred add admitted tpr fitll hearing with

"'tiicc to the respondents. They Hending the proceedings have filed writtenon a

-nlv/c.umme„ts relbting the claim of appellant for the
relief as sought by him in (he

memorandum of appeal.

01 Wc liiive heard the arguments and perused tlie record, 

h vvas .ngued on behalfdfrhe appellant that the facts

appeal were sufneierit for

01
and grounds brought to 

setting aside the 

as to deferment of appellant’s promotion but in view of

fmv in the memorandum of 

recommendation of P.S.B 

the changed circumstances, no need is left to argue the appeal on its facts and 

.promoted during pendency of this appeal. The 

;-d his arguments for amendment of the

ground; when the appellant has been 

learned counsel for the appellant extended 

appeal. He argued that this Tribunal is 

‘'nil in ca.se
competent to allow the amendment in appeal

................ . i. wa,
'-oujse ot litigation. However, learned 

'■ippellaiu's counsel with submissions that the 

^fhe main relief as sought has been' 

luither submitted that th 

^ by seeking amendment i

A.A.G opposed the anarguments o.f the 1; 

appeal has become infructuous when //
H

granted to the appellant out of 

ee appellant is not entitled to p
court. It was

for proforma promotion '[(
■:v.z

ress

HI present appeal.

(kS, In view of the facts noted herein above,it is ah undeniable facts that name

ibc a|ipellani; was included iHI the working paper for promotion fi
i*om BS-]7to B.S-18

lor consideration of PSB in its 

serial No. 12 of the table
meeting held on 10.05.2016. His name is listed at

containing the recommendation of the PSB

subject of promotion of PMS 

minutes is available

as part of the
minutes of sajd meeting of PSB on the

(BS-J7)
f^lficer 10 BS-I8. Copy of (he said mi

file, According toon
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» rec«'iiinf:ndnt)on of PSB-

diblc. ir i
^>gaii,st name of the appellant

at serial No. 12 in (Jie said 

meehng held on 10.05.20J6,'flat the Board in its
29.06.2016,'^^■07.1016 and 29.0y.20l6 tecomiiiendecl lo.defer his promotion as he hadnot

'"idi'rgonc training mandatory for

'-l^'Sonc ,„andn.o.y Gaining for promotion, 

pending. PSB

aggrieved fj-Qm ■ the

promotion. PS^. fnrihcr noted that lie has 

hoAvever, an 

pi-omotion. The

now

enquiry, against him is
leconimended to defer his

appellant became 

departmental
said ‘■econitnendation and preferred 

is here through
appeal‘''"'io.isly in vain and thereatter, he i

service appeal at hand. Duringdie eourse of pendency of this 

"'hich was
appeal, he submitted a civif miscellaneous application

pui up to the court with relevant appeal on 08.03.2021. as
yet awaiting 

copy of notification dated
die formal order ^5 to its fate. We have noticed that a

21 01.2021 ha.s been anr
annexed ivith the-snid application as annexure-K at page 23.Accordingly, the appellant 

-^■12.2020 has f ■

on recommendations of the PSB in its .neeting held on

‘^mong others on regular basis with immediate effect.

having taken place during pendency of this

■’een promoted

^^'citainly. this i 

^vhich by its i

•s a, new event
appeal.

impact has changed the
“ of Appellant hnpelling him to seek

amendment in the memorandun, of appeal. Therefore, I
It has become expedient to 

to application
this Changed situation for its fo„ess 

principal to prevent the likelihood of Ot molding relief
"'■i-ltiplicity of proceedings..!! The .fitness for

prerequisites.

npplication of said 

Accordingly, if there i

Piinciple dependent
upon existing of certain

subsequent occurrence, of anIS a

event, wliich has the potemial"firnpaciing the relief sought by the

"'■""■''--liarge to mold the relief in the i
Parties to the suit, the court can lake cognizant

interest of justice even though it is not strictly ^

Parties. This ajjproach 

principle is applicable i

10 con.soiiiince wi(h die relief sough! hy the
adopted by the' as -bnoiding relieff This nri IS.V/

'0 civil matters and'' so back to history .of its
W^ication, the inPther judgment on its application is 

Melier GI,u/amD„st.
in the case of Afy. Amina B j/s.

«gir (PLD J97a SC
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220). Reliance upon the said judgment in the precedent law is quite odnstant, where 

the applicalion of moulding of relief in view of changed circumstances isdeenied 

necessary by the superior courts. However, application of this principle is subject to 

eertuin condition.s as deducible from the jiirispfudence having so far developed

tinder (he ptecedeni law relating to the said principle and may be enumerated as 

t'ollovv:-

I. That the relief, as claimed originally has, by 
of subsequentreason events,

inappropriate or cannot be granted.
become

2. That faking note of such subsequent event or 
changed circumstances would shorten litigation 
and enable complete justice being done to the 
parties; and

3. That such subsequent event is brought to the 
notice ot the court promptly and in accordaiice 
with the rules of procedural law so that the 
opposite party is not taken by surprise.

06. Testing the case of the appellant on touchstone of the condition'necessary 

ior application of moulding relief, die relief as sought by the appellant originally in

Ins pre.sent appeal lias, by reason of his promotion through notification dated' 

21.0!.2021, hasbecome iiifructuous. On the other hand, tlie Appellant is still

aggrieved helieving that he should have been granted promotion from the date when
his case ivas suhmitied to PSB for the first time and deferred.

laking notice of Appellant's promotion by the'said notification 

21.01.2021 coupled with his grievance, we are constrained to observe that this

subsequent event if taken in

07.

to account for the sake of jusiice. a question is made out

wlielher the appellant was entitled for promotion from the date when his case for the 

hist time was -deferred by PSB or from the immediate.effect as given to him vide 

noiificaiion dated 2l.0l.2021..1f,his quesiion is Icfi undetermined and the appclhin. 

‘ippeal at hand IS dismissed having become infructuous. it will result into
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# ,
niullipliclly of proceedings including thal the appellant lias to tile departmental

appeal for seeking proforma proniotion from the date of his first deferment, and if 

he lails to get redressal ot his prayer in departmental appeal; he will have to file the 

SCI vice yppeal which consequently will 

reply/comments and then it will

engage the depariniePt lor written 

engage this Tribunal to decide the said appeal 

Liliimatcly by determination of the same question having no come up here before us.

So. we are of the considered opinion that if the stated question is taken for 

dclciminalion here in Ihis appeal, it will necessarily resultin shortening of the 

liligation^nnd enabling complete justice being done to the parties. Moreover, the 

le.spontlents are also not being taken' by the surprise for determination of the said

question when the appellant has already moved civil miscellaneous application for 

amendment of the service appeal in pursuance to the subsequent event of promotion 

noiification dated 21.01.2021 of the appellant. Again it will result in to multiplicity

ol Hie proceedings if we go after disposal of the said application asking the 

respondents to file their reply, hearing the arguments then passing the order

certainly at risk of challenge by either party feeling aggrieved! Therefore, 

il ill interest of the parties and to avoid multiplicity of proceedings to restrain

we deem

ourselves horn disposal of the application for amendments of appeal 

remain part of the main file; and
albeit it will

will prefer to take up the question formulated 

ubovc for determination as to justifiable date of promotion of the appellant.

we

os. It is an undeniable tact that the concerned department extended the benefit to 

appellant by including his name firstly in the working paper presented before 

i SB on Kl.05.2016, 29.06.2016, 27.07.2016 and 29.08.2016 but his 

deterred mainly tor the reason that he had not

Ihe

promotion was

undergone training mandatory for

I’l-ottiotton. However, the appellant was found fit for promotion in meeting of PSB 

on 28.12.2016 after his having undergone the training whicli previously 

promotion but at this time, his promotion was againresulted in to deferment of his
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cld^nx'd clue 10 pendency ofan enquiry against him. The given accouht of determent 

0l Jippellant's promotion successively leads to 

was owing *to the ci 

circumstances changed, he 

immcdiaic effect,011 21.01.2021. It i 

lo Rule-17 of the 

Rules 1989 that the

♦
an infereiice that the same in his case 

circumstances beyond his control. However, when the

now has been promoted to, the higher post with

IS a matter of law in light of second explanation 

Kliyber Pakhtunkhwa (Appointment, Promotion and Transfer) 

person strips, him off from the right ofsupersession of a senior

seniority over a junior person promoted in consequencaof supersession of the '

former notwithstanding the effect that he ii.e. former was also subsequently
piomoicd but (here l.s n rider in 

been deem to have superseded
the same e,-ipl,ination that the junior person have not

a senior person, if tlie case of a senior person is 

delerred ftir the time being for want of certain information
or .for incompietion of 

to his fault or demerit.
lecord or lor^any other reason not attributed

When
JUNlaposing case of the appellant to the said rider, the nomination of a government 

servant for mandatory training for promotion i 

compelcnl aulhority and a civil servant

ntuniiiatioii.

matter of discretion of the 

cannot compel the department for his

IS a

In this eventuality, the 

tihributabie to the civil servant. How 

civil servant i

such eventuality is at risk

pmmotion and if in the matter of such 

clereiTetl; he mi

fppclkim before us is one

I ot absence of the mandatory training is

ever, there can be anolher eventuality that a 

■S nominated for training but he fails to avail the c^nee; he in case of

reason
not

? Prof attribution of lacking of the necessary training for 

eventuality, the promotion of a.civil servant is
may not brable to claim proforma promotion. Anyhow, the case of

attracting the fir.si eventuality that he was not nominated 

workable to deprive him

colleagues who got A'^’Ttj^STED

tor iraining.Therefore, his deferment
on such CO,uni is not

the right of seniority at his right place with those

promotion when the promotion of the appellant 

of his mandatory training,'As for as the'defemtent of
for the first time deferred forwas

A l\
'■'Cc 'ri-Oums,/. 

ill'
appellant promotion, ^
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linked with enquiry pending against him, is concerned; his exoneration from the 

obviously paved the way for his 

21.01.2021. Henceforth, 

appellant in deferment of his

cumulative ellect of the said discussion, the appellant is held entitled for proforma 

promotion fiom'10.05.2016 when his

same promotion made vide notification dated 

the reason of pendency of enquiry,'if was attributable to the 

piomotion on 28.12.2016., has now vanished.As

itame reflected in the working paper for the

first time came imder consideration before PSB necessitating its actualization ofois 

pi ofovma promotion under due ..This appeal stands disposed of in the gi

necessary corrigendum of the 

is no order as to costs. File be

course ven
terms with direction to the respondents to issue

notification dated 21.01.2021 accordingly. There i 

consigned to the reccrd room.
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