16.09.2020  Nemo for appellant. -
* Mr. Kabirullah Khattak learmed Additional Advocate
General for respondents present. o

Case was called time and again but none appeared on

behalf of appellant. Consequently, the présent service

appeal is dismissed in default. No order as to costs. File

be consigned to the record room.

Announced
16.09.2020

- (Atiq ur Rehman Wazir) - (Rozina Rehman)
Member (E) ‘Member (J)

S
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B : '
S : __Li 2020 Due to COVIDl9 the case is adjourned to
A ‘*_f-‘ o Q—Z/_Z/ZOZO for the same as before.

- respondents present.

Former requests for adjoui'nment_ in order to seek fresh
instructions from appellant. Adjourned to 16.09.2020 for hearing
before the D.B.

. (Aftig-ur-Rehman)

|
|
-27.07.2020 ‘ | Counsel - for Athe appellant and Addl. AG for the
Member
|




@

- 17.01.2020 . Due to general strike on the call of Khyber

Pakhtunkhwa Bar Council, instant appeal is adjourned
to 06.03.2020 for further proceedings/arguments before

DB,
- Member Membe :
, 06.03.2020° < Counsel for the appellant present. Addl: AG

alongwith Mr. M. Arshad, ADEO for respondents
present. Learned counsel for the appellant seeks
adjournment. Adjourned. To come up for arguments on
07.05.2020 before D.B.

¢ ..

Membe %



| 'j. 3

h 12.09.2019 - Counsel fdr the appellant and Addl. AG alongwith Arshad
= Ali, ADEO for the respondents present.

- Written reply on behalf of 'res'ponde,nt No. 2 furnished.

Représentative of the respondents states that respondents No.

1 & 3 rely on the written reply submitted by respondent No. 2.

The appeal is posted to D.B for arguments on 19.11.2019. The

appellant may submit rejoinder, within a fortnight, if so

ad‘\)ised.
).
Chairman
| 12.11.2019 . Junior to counsel for the appellant present . Mr. Riaz

Paindakhel learned Assistant Advocate General for the
respondents present. Junior to counsel for the appellant
submitted rejoinder which is placed on file and seeks
adjournment. Adjourned. To come up for arguments on
17.01.2019 before D.B.

, <
‘*(Hussiin Shah) : (M. Mn Kundi)

“Member o Member

17.017

- Council, insta

Due to general strike on the ¢
.appeal is adjourned to
e D.B.

. proceedings/arguments B

Member




30.05.2019 Counsel for the appellant present.

Contends that the departmental proceedings against
the appellant were undertaken under the provisions of Khyber
Pakhtunkhwa Government Servants (E&D) Rules, 2011-while
the suspension order of appellant was made on 08.07.2009. By

.}}a .
S

dint of the said fact, the respondents were obligated to have .
proceeded under‘ the provisions of Khyber Pakhtunkhwa
Removal from Service (Special Powers) Ordinance 2000 against .
the appeilant The culmination of departmental proceedings
"y [+ ¢ 2 Y into” |mpugned order dated 24.09.2013 was, therefore, void."
‘ ‘ Speaking about the delay in submission of erantm,ep;al appeal
learned counsel contended that as the appeal was decided on
merits, therefore, any delay in filing of the same was |mplled|y_
condoned.

In viewlef the arguments of learned counsel}instant__
- appeal is admitted for regular hearing but subject to all just -
_‘ exceptions taken from other side. _'The appellant is directed to
deposit security and process fee within 10 -days. ‘Thereaf'ter
notices be issued to the respondents. To come up for wrltten
reply/comments on 24.07.2019 before S.B.

24.07.2019 ‘ Counsel for the appellant 'ahd Mr. Usman Ghani
| District Attorney for the respondents present. |

Learned District Attorney requests for time te
procure. written reply of the respondents. Adjourned to
12.09.2019 for submission of written reply/comments of
the respondents.
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i Form- A ’
FORM OF ORDER SHEET
Court of :
Case No. 531/2019 '
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 25/04/2019 The appeal of Mr. Muhammad Ziaullah resubmitted today by Mr.
Fazal Shah Mohmand Advocate may be entered in the Institution
Register and put up to the Worthy Chairman?r proper order pIea;e.
REGISTRAR -5\ \\\ \Q
- This case is entrusted to S. Bench for preliminary héarih to be
> | 24])1g . t g
, put up thereon _ 3 0/ oX ’ 19
CHAIRMAN
;
a2
o




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Servrce Appeal No *537 /2019

MUGMMAd ZIaUNAN.eeeeeeereereeieseeeessssssssenenes _..,,-."..- ....... Appellant

DIrector and OtherS....eeuereeeeesesseesesesereeeseane S Respondents ”

Application for condonation of delay with afﬁdavrt . o B
Copy of FIR ' o

Alw|N[En

Copies of Applications & Suspension Order dated
08-07-2009

Copy of Notification dated 24-09-2013

Copy ofAcquittal Order dated 16-01-2019

Copy of departmental appeal

G“NU:W?
o
0

Copy of letter dated 27-03-2019

©|0| Nl

Wakalat Nama _ | I /6

Ll

_ Dated-:21-04-2019. S Appellant--'f'y.'. "
S Through . | | —

Faial Shah“Mdhmand
Advocate Peshawar

.No | Description of Documents T Annexure Pages
Service appeal with affidavit I e

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841 .. Y

Email:- fazalshahmohmand@gmail.com



mailto:fazalshahmohmand@gmail.com

o //

w , BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Servrce Appeal NOgi j[ /2019

-~ Muhammad Zia Ullah S/O Rizwan Ullah Ex Prlmary School Teacher,'.f,_.;,_’f
‘Govt. Primary School Mohalla Islamabad, Mian Gujar, Tehsil.and -~
District Peshawar..............................................;.-...;....;...Appellant T

. Khyber Pakhtukhwn
Su—vuce Tribupa)l -

"VERSUS ..o ey éé:ﬁ;i’_—f—f‘

ﬂaz'cd
1. Director Elementary and Secondary Educatlon Govt of KP, e
, Peshawar. o D
/2. District Education Officer (Male) Peshawar. : ST e
3. Secretary, Elementary and Secondary Education, Govt. of KPK-.".’;,'. S
Peshawar. e ' .’..'."....Respondents U

APPEAL uzs 4 OF THE KPK SERVICE TRIBUNAL ACT 1974 - - '

AGAINST THE ORDER COMMUNICATED VIDE LETTER NO = -

- [E.No. 162/Vol-XI KC Appeal of PST (M) General DATED - .- . - '
- 27-03-2019 WHEREBY DEPARTMENTAL _APPEAL OF THE .- =
APPLLANT FILED AGAINST THE ORDER DATED 24- og 2013 ..

|

- HAS BEEN REJECTED.
PRAYER:-

Filledto-dayOn acceptance of this appeal the lmpugned Order'-»
commun:cated vide LETTER NO /F.No. 162/Vol-XII KC Appeal
lstrar of PST dated 27-03-2019 and Order dated 24-09-2013 may = .
%‘\ \1 kindly be set aside and the appellant may klndly be ordered to.*_ s
- be reinstated in service with all back beneflts S T

_ Respectfully Submltted -

1. That the appellant was appointed as PTC on 01 10 1990 o
~ remained posted to various Schools and: s:nce then he.
performed his duties with honesty and full devotion w1th"‘;;,{f
spotless service career which was latef on named as Prlmary,'-.'.' B
School Teacher herein after referred to as P.S.T. - ‘ v

2. That in the year 2009, the appellant was" mvolved ina false

murder case vide FIR No 346 dated 27-05-2009 U/Ss .| -~ .
302/324/34PPC of Police Station Chamkam (Copy of FIR is
_enclosed as Annexure A). .







A 3. That in the circumstances and the appellant in order to save his
" life, was unable to have performed his duties, on the following. =~ .
day the appellant informed the respondent vide Application -~ """
, dated 28-05-2009 and 09-06-2009, upon which the appéllant "~ " . -
. was suspended vide Order dated 08-07-2009. (Copies of . - -~ .
| - Applications and Order dated 08-07-2009 is enclosed as -
) | Annexure B & C). A SRR

4. That inspite of this, the appellant was removed from service by"'.
. , respondent No 2 vide Notification dated 24-09-2013 from the = .. "
| date of absence. (Copy of Notification dated 24 09 2013 ls,;r';f',".__*_; R
enclosed as Annexure D). . o

5. That the appellant was acquitted from the charges by the Courtﬁ‘ L
of competent jurisdiction vide Order/Judgment dated 16-01- - -
2019 (Copy of Order/Judgment is enclosed as AnnexureE).. - -

6. That the appellant preferred departmental appeal, ,:_before ‘
respondent No 1 which was rejected and communicated to'the
. appellant vide letter No F.No. 162/Vol-XI KC Appeal of PST. (M) .~ .. .
- General dated 27-03-2019 (Copy of Departmental ‘Appeal .
and letter dated 27-03-2019 is enclosed as Annexure F &aG). -

7. That the impugned orders dated 27-03- 2019 of respondent No__' S
1 and Order dated 24-09-2013 of respondent No.2 are against . .
the law, facts and principles of justice on grounds mter alla as,. e
follows:- L

'_GROUND&Q

A. That the impugned orders are illegal and VOld ab |mt|o.

B That the impugned orders are void bemg passed under-__‘éh.-i_:.j_-"_ A
the law WhICh/IS not applicable in case of the appellant S

C. That the appellant had duly :nformed"_the respo._nden;ts, L
upon which he was suspended but even then respondents =+~
instead of waiting for the decision of the crlminal case Lo
removed the appellant from service. - o

D. That the malaflde of the respondents is proved from the . -
fact that the appellant was suspended on the ground of . =
involvement in criminal case while he was removed-on the .7
ground of absence and even the involvement in case was )
| : not even mentioned in the |mpugned order

E. That no Charge Sheet and Show Cause Notice was
communicated to the appellant.




/5/

F. That no inquiry was conducted in the matter to have
found out the true facts and cnrcumstances WhICh |s
mandatory in case of major penalty. .

G. That the appellant was not afforded the opportumty of, R

personal hearing.

H.That even otherwise the perlod of - absence was
regularized by treating the same as wnthout pay and'
penalizing the appellant on the same- ground amount to
doubIeJeopardy

I. That even otherwise the absence from ‘duty was not willful
and deliberate rather the same  was because of
circumstances compelling in nature and were beyond the
control of the appellant as well.

J. That even the brother of co-accused servmg in the same
department and involved in the like case after acquittal,
was reinstated while the appellant |s denled such
treatment.

K. That mandatory provisions of law and rules have badly
been violated by the respondents and the. appellant has'
not been treated according to law and rules

L. That there is no omission. or commlssmn on part of the
appellant, thus the appellant was’ |Ilegally removed from'
service.

M.That exparte action has been taken agamst the appellant
‘and he has been condemned unheard |n wolatlon of the
principles of natural Justlce

N. That the appellant has about 23 years of serv:ce wuth
unblem|shed service record.

O. That the appellant seeks the permission of this honorable.
tribunal for further/additional grounds at the tlme ‘of:
arguments

It is therefore prayed that appeal of the appeIIant may kmdly be
accepted as prayed for in the heading of the appeal 3 :

- Dated- :21-04-2019. A pellant

Through

Fazal Sha hmand
Advocate Peshawar
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Service Appeal No, /2019

: Muharﬁmad ZlaUIIah ..... Apﬁéllah,t:t_u-

Director and Others...cceesseseseerseecserscenesrenraneeas «eeee.Respondents. - .

AFFIDAVIT

I, Muhammad Zia Ullah S/O Rizwan Ullah Ex Primary School Teacher; ;.. /"
Govt. Primary School Mohalla Islamabad, Mian ‘Gujar, Tehsil and ... = -
District Peshawar, do hereby solemnly affirm and declare on oath-that, -~ =
the contents of this Appeal are true and correct. to the best of my =
knowledge and belief and nothing has been concealed from thls-',-i.'_
honorable Tribunal. D ‘

~ Identified by | . DEPONENT .' L
& 2

Fazal Shah Mohmand
Advocate Peshawar




'BEFORE THE_KPK SERVICE TRIBUNAL PESHAWAR =+

Service Appeal No /2019

Muhammad ZiaUIIah....;.-.....................................".-....Appellantf PR

‘Director and others.........................................'....Respondents o B
Application for the condonationof delav if any.

Respectfully submitted:-

1. That the accompanying appeal is being filed- today in Whlch no
date of hearing has been fixed so far. - : T

2. That the grounds of appeal may be consndered as mtegral PR
Part of this application. : ST i

3. That the |mpugned order being void ab- |mt|o |llegal and tlme'} ey
factor becomes irrelevant in such cases. | o

4. That the law as well as the dictums of the superlor Courts also.}i“fjfi‘;"'j'f'f SR
favors decisions of cases on merit rather on techmcalmes R
It is therefore prayed that on acceptance of this appllcatlon thef AR
delay if any in filing of appeal may kindly be condoned — ‘

Datéd=:21-04-20_19. | Appellant

Fazal Shah Mohmand' R
Advocate Peshawar T

AFFIDAVIT

1, Muhammad Zia Ullah S/O Rizwan Ullah Ex Prlmary School Teacher'fﬁ_n, e
- Govt. Primary School Mohalla Islamabad, Mian Gujar, Tehsil and - % e -

- - District Peshawar, do hereby solemnly affirm and declare on oath thatf’-"""‘f--”-'-~

~ the contents of this Application are true and correct to the best of
my knowledge and belief and nothing has been concealed from thls- RPN
honorable Tribunal. , » R R
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/ DISTRICT EDUCATION dFFICER(pf\lALmPESHAWAR.J_E l 9 X

A

NG TIFICATION:- ' ‘

WHXEREAS Sub Divisional Education Officer (SDEO) Male, Peshawar reported vide memo No.
3196 dated 11/12/2012 and memo No. 3316 dated 19/12/2012 at S. No. 33 that Mr. Muhammad Zia
Ullah PST, Government Primary School Islamabad Mian Gujjar Peshawar was involved in a criminal
case and was suspended {rom service vide this office No. 838-40 dated 08/07/2009; and that he was
absent from duty with effect from 27/05/2009.

~ T ‘

2. AND WHEREAS Mr. Muhammad Zia Ullah PST, Government Primary School Islamabad Mian
Gujjar Peshawar was proceeded against under Khyber Pakhtunkhwa Govt: Servants (Efficiency &
Discipline) Rules 2011, for the charge of misconduct/wiliful absence from duty with effect from
27/05/2009 as mentioned in the show cause notice served upon him under registered post at his home
address vide No. 11856/Absent/Absconder dated 28/3/201 3.

3. AND WHEREAS the accused official did not submit his reply to the show cause notice

4. AND WIHEREAS abscntec notices were served upon Mr. Muhammad Zia Ullah PST, Government
Primary School Islamabad Mian Gujjar Peshawar through daily newspapers “MASHRIQ” and
“JIDDAT” on 10/7/2013 to attend the office and explain his absence period but he remained absent and
did not report for duty in response to the above mentioned notices. '

5. AND WHEARAS the competent authority, District Education Officer (Male) Peshawar, after having
considered the charges, evidence on record, and facts of the case is of the view that the charge of
misconduct/willful absence from duty against the accused official has been proved.

6. NOW THEREFORE, In exercise -of the Powers conferred under Rules-4 (b) (iii) of Khyber
Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules 2011, the competent Authority,
District Education Officer (Male) Peshawar, is pleased to impose major penalty of “Removal from
Service “upon Mr. Muhammad Zia Ullah PST, Government Primary School Islamabad Mian
Gujjar Peshawar with immediate effect.

The period of his absence with effect from 27/05/2009 til] 23/09/2013 is hereby treated as unauthorized
absence from duty without pay

/_\

) ABDUL BASIT
District Education Officer
3@ (Male) Peshawar.

1 <
Endst: No. }[l [& / Dated Peshawai"-the W ’ 1 2013

Copy forwarded to the:-
Accountant General Khyber Pakhtunkhwa Peshawar.

PS to Secretary E&SED Khyber Pakhtunkhwa Peshawar.

PA to Director E&SE Khyber Pakhtunkhwa Peshawar.

Sub Divisional Education Officer (Male) Peshawar with the remarks that necessary entry to this
effect should be made in his service bi?ok. .
ASDEO (Male) Chughal Pura Circle Peshawar. ‘ B
PA to District Lducation Olficer (Male) Peshawar. o
7. Official Concerned.
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FORM “A” - %
A " i ' ’

Case No_

FORV, OF ORDER SHEET e l "[ PLE

of

A -

Date of Order or

Order or other Proceedings with Signature of Judge oi"_"

Proceeding Magistrate and that of parties or counsel where necessary
2 3
W/ /2019

State...Versus... }'\AM ,

. .

Complete challan received. Entrusted to the

.

Court of learned Additional Sessions Judg’é W -
) i ——

Pesﬁawar for disposal.

[MUHBAMMAD YOUNAS]
District & Sessions Judge
Peshawar TL— 1\~ U8




IN THE COURT OF AZIMULLAH MISHWANI

ADDITIONAL SESSIONS JUDGE-VIII, PESHAWAR

Date of Decision

F /sC of 2018
14/01/2019

SYATZ —VERSUS- ZIA ULLAH

ORDER
16/01/2019

346
27/05/2009

302/324/34 of PPC
Chamkan:i, Peshawar

District & Sessions Judge, Peshawar. It

registercd in the relevant register.

Cn perusal of record it transpired that the
complainant and legal heirs of the deceased i.e.
Mst. Zakia. w/o Zahid, Mst. Kifayat Bibi w/o
Raees Khan (sisters of deceased), Mst. Mehra w/o

" Saifulleh (mother of deceased), Rahat Ali and
Farhad Ali both sons Saifullah (brothers of
deceased) have already effected compromise with
the accused facing trial namely Zia-Ullah. The

factum of compromise is also palpable from the
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STATE -VERSUS- Z1A ULLAH =~ [ 9\;—. ‘

bail order of the then learned ASJ-II, Peshawar

dated 02/02/2018 and learned ASJ-XI, Peshawar

dated 09/02/2018 wherein it has been mentioned

that the complainant/legal heirs of the deceased by

furnishing ~ compromise/affidavit mentioned -

Ex.PA, Ex.PZ and proforma effecting compromiée_

under Qisas and Diyat Ordinance Ex.PA/1 have

patched up the rnatter‘:with the accused facing trial .
and pardoned him by waiving of their right of +"
Qisas and Diyat. Copy of the referred order are

T
available on record.

TRV N
ML A ¥
S

In wake of the  peculiar facts “and

circumstances of the case as referred to in the afore
lined discourse, no case is made out against the
accused facing trial Zia Ullah to justify

summoning the accused or framing of charge

against him. Hence, the court is of the considered
view that holding trial against the accused in the
background of the case as dilated upon will serve

no purpose to the cause of justice. The ultirate

result of the case is the acquittal of the accused as -

W”D |
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—_ STATE ~VERSUS- Z1A ULLAH

- ..
T e T
S

W

the complainant/legal heirs of the deceased have

T,

B,
S

no interest to prosecute the accused. Car

paee
it ‘Kg"\.d"

£
LRI

The offence with which the accused facing
trial- is charged is compoundable while ‘the

perpetrator/complainant ~ of the case having

pardoned the accused is no more interested to
proceed against him. In peculiar circumstances, by
acceptingA the compromise already effected
between the complainant and accused, he is hereby
acquitted on the basis of compromise 1n absentia.

! _

The accused is on bail; his bail bonds stand
cancelled and his sureties are absolved from the
liabilities of bail bonds.

Case property be kept intact till the arrest

and trial of other :PO i.e. Khanimullah.

Requisitioned record be returned alongwith copy

of this order while instant file be consigned to - .-
L

record room after necessary completion and

compilation.

- Annourced:
Dated: 14/01/2019

%

RUECOPY

avicds

13 JAN 2019
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DIRECTORATE OF ELEMENTARY & SECONDARY )
EDUCATION KHYBER PAKHTUNKHWA, _ \L’l -
PESHAWAR ~

No._ /F.No. 162/Vel-XI11 KC
Appeal of PST(M) General
Dated: 9’\% /2019.

To

The District Educati-on Officer
(Male) Peshawar. C

Subject: -  APPEAL

r

I am directed to refer to your letter No'._15823 dated 20/02/2019 on the
subject cited above and to askybu‘tha_t the case/appeal in respéct of Muhammad Zia Ullah

PST GPS Islamabad Mian Gujjar Peshawar has been examined/analyzed by this office.

Hence inform the appellant concerned that his appeal has been rejected by the competent

. (SIS e
authority.
Fu- vt - - -— T - Rl e N e T e & e G N — iy p— P gt F—— — . ~—
S , Deputy Difector Estab (Male)
\Cb : ‘ Elementar & Secondary Education
/\0\ Khyber Pakhtunkhwa Peshawar
Endst No. / ' A : '

.o
LA T
e

Copy of the above is forwarc'l;eq to: - . LT R N
1. Muhammad Zia Ullah PST GPS islanrebad Mian Gujjar Peshawar ;_,

[

2. PA to Director E&SE local Office. .
3. Master File. o

DR
VR *
-

Deputy Director Estab :6 : &
: . A

Elementary & Secondary Edudti
Khyber Pakhtunkhwa Peshawar .
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/ _ -* BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

/7// .

N ‘SERVICE APPEAL NQ.531/2019

Muhammad Zia Ullah V/S Director (E &SE) & others

REPLY ON BEHALF OF RESPONDENTS. NO.1, 2 & 3.

_ _Respectfu]ly sheweth:

PRELIMINARY OBJECTIONS:

The Respondents submits bellow:

[S—

.- That the Appellant has got no cause of action /locus stand1
2. That the Appellant has concealed material facts from this Hon,ble Trlbunal

- That the Appellant does not fall w1thm the ambit of aggrleved person.

That the Appellant has been estopped by his own conduct to file the instant
appeal before this Hon’ble Tribunal. :

That the instant Appeal is badly time barred.

That the instant Appeal is not maintainable in its present form. :

That the instant Appeal is bad for mis- Jomder and non- joinder for the .
necessary parties.

That the Appellant has not come with clean hands to this Hon’ble Trxbunal
That the instant Appeal is barred by law.

ON FACTS.

1
2. That in reply to Para No.2, it is submitted that the Appellant was willful abs/

3.

2013 through register post at his home address and the Appellant did ]

That Para No.1 pertains to record.

from 27-05-2009 till 23-09-2013 without any information and he violated/
law & rules.

That in reply to Para No.3, it is submitted that the Appellant was w111ful
from his duty and the SDEO(M) Peshawar informed the DEO(M) Pesha’
letter No.024 dated 03-07-2013 regarding the Appellant absentee W
recommendation to take disciplinary action against the Appellant
District Education Officer (Male) issued him show cause notice on dat

his reply to the show cause notice then the competent authority serve
notice to the Appellant through daily news paper Mashriq and J iddf
2013 to attend the office and explain his absences period but j
absent and did not report for duty in response to above mentioned
(Copy of letter of SDEO(M), Show cause notice and Publication /
are attached as Annex: AB &C10)

That Para No. 4 is incorrect, misleading and against the facts
authority fulfilled all the codel formalities and the Appellant d
his service by the Respondent No.2 according to law & rules.



HJ‘

7

0.

5.

6.

>

FJU. QoW

. |

That in reply to Para No.5, it is submitted that the Appellant pardoned on the
~ bases of compromise by the complainant. Copy of order/judgment of court has

already annexed with the instant appeal as Annex: E)

That in reply to Para No.6, it is submitted that the Appellant removed from his
service on 24-09-2013 and he filed departmental appeal on 23-01-2019 which is
badly time barred. The instant Departmental appeal is already annexed as
Annex: F of the instant appeal. -

That in reply to Para No7., it is submitted that the said order is accordmg to law
and rules. Furthermore, the Appellant has no cause of action to file the instant
appeal in this Hon’ble Tribunal. |

" GROUNDS

. That Ground — A is incorrect, misleading and against the facts. The said order is

according to law, rules and policy:.

‘That Ground ~ B is incorrect, misleading and against the facts. Deta11 reply has
“been given in the above Para.

P

That Ground — C is incorrect, misleading and against the facts. The Respondent .

Department acted according to law, rules and policy.

. That Ground — D is incorrect. Detail reply has been given in the above Para.

That Ground — E is incorrect, misleading and against the facts. The Respondent

. issued him show cause notice on the home address of the Appellant and also

T o

L.

publication in the daily news papers.

That Ground — F is incorrect, misleading and against the facts. The Respondent '

Department fulfill all the codal formalities according to law.

. That Ground — G is incorrect, misleading and against the facts. Detail reply has

been given in the above Para.

. That Ground - H is incorrect, misleading and against the facts.

That Ground — I is incorrect, misleading and against the facts. Detail reply has
already been given in the above Para. :
That Ground - J is incorrect.

Department acted according to law, rules and policy.
That Ground —L is incorrect, misleading and against the facts.

M. That Ground — M is incorrect, misleading and against the facts.

N.

That Ground-N pertains to record.
That respondent also seek leave of this Hon’ble Tribunal to present case law
and to raise additional grounds at the time of arguments.

It is therefore, very humbly prayed that on acceptance of this reply, the

. instant appeal may very kindly be dismissed with cost. -

e -
District Education Officer
(Male) Peshawar

. That Ground — K is incorrect, misleading and against the facts. The Respondent 4'
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SUBJECT:

Memo ;

p—
-

/C)VTVLisz L_ J )¢g%;; -
o p “_' [ (Z. /}'

Sub DlVlsmonal Eduuatlon Offlber
~ (Male) Peshawar,

No. -,5[? s
Dated f%/;j - /20134
/ . SEAe

The Dlstrlct Education officer
(Male) Peshawar,

SHOW CAUSE NOTICK/ABSENT ARSCONDAR

‘ref; your letter No.38 datad 2-7-2013 on the subject

noted above,
The father names of the followxng abgent abscondera PST

(Male) who have recommended by tnis office for disciplinary action

is submitted for further necessary.action as desired, ' ',}

Sr.No. . Names _ Father pame. Name of school

1«  ‘Naeem Khan Payao Khan nPS.Arat Baba

2e Rehmat sher - Kachkol Khan GP5e. PIr Bala

3. - Arshad Khan Abdus Sadigq ~ GPS.Maghdar Zai

4, Muhammad Raiz Muhammad Qayum GDS.Khazana-Sugar Mill.

5.  gzulfiqar zli = pParhad Ald CPS. ‘Jatti Payan o

6. Sarfaraz xhan Said Muhammad GPS. larama,

Te Abbas Khan Shamandroz Khnan GPS« Shaghali rayan

8. ‘8alim Khan Feroz Khan - GPS. zirat Koroona

9,.  ~ sajjad yllah Rizwanullah GPS.Seithian Peshawar

10. Muhammad Rdaz Shamsher Khan - GPS«Zargar abad Peshawar

1.4 Nadeem Niazi 5iddiq wiazi GPS. ‘Akhoon apad peshawar

12, % Mukhtiar gul Akbar Khan " GPS. Peshawar ganttf

13. Saleem whan ﬁiuzga}}xuahammu& ;Izlifaii Muhammad Noor

14. . zia nllah Rizwanullah "PR. Tglam abad Mian ”uiar
. Peshawar, .

tEx -

LR P o '
Q_b Nivisional 7#ducation Office:

(Male) Peshaw?é}i/
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LEETL | EGISTERED POST. -~ :

DISTRICT EDUCATION‘OFFICER_, ‘
(MALE) PESI;if\ AR, . .
NO. //R ) /Absent

/Absconder (@ )
Dated /' 2 /2013

To,-

Mr.M. Ziaullah,

PST GPS Islamabad Mian Gujjar, ‘

Moh.Islamabad Mian Gujjar,Chughal Pura Peshawar.
Subjéct ' §L-l0W CAUSE NOTICE ON ACCOUNT OF WILFUL ABSENCE FROM DUTY.
Memo: : - L

I am directed to refer to tha subject noticed above and forward herewith show cause notice
in duplicate duly signed by the éompetent authority for necessary action with the remarks that one copy of ' .

the same may be returned to this office duly acknowledged by you as token,

-~ Encl-as above,

o . : p(y: District Education Officer
| ‘ {Male) Peshawar.

AEnd_st': No. /1 X 57—)/?

Copy for information to the :-

1. Sub Divisional Education Officer (Male) Peshawar.
2. Assistant Sub Division Education Officer (Male) circle Chughal Pura.

T L gic- -
. o Pyt District E

A

ticﬁ}l Officer

(Male) Peshawar.
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SHOW CAUSE N QTICE. (Eg?

1. (Mr. Sharil Gul. DEO (MALL) Peshawar, as competent authority, under the Khybcr.
* Pakhtunkhwa Government Servants (Etliciency and Discipline) Ruin,s, 2011, do hereby serve you,
Mr. Zlaullah PST GPS Islamabad Peshawar as follows:

i

//

Your immediate officer has reported that you have been
willful absent from duty since 27-05-2009 1ill date.

Lam satisfied that vou have committed the following acts/omissions specified in rule 3
of the said rules:

(a) Abscnt [rom duty since 27-05-2009. {

you the major penalty ol removal from seevice under rule 4 of the said rules.
2. You are, thereol. required 1o show cause as to why the aforcsaid penalty should not be
imposecd upon you. ' '

P 3. If no reply (o this notice is received within seven day$ or not more than (ilteen days of
: its delivery. it shall be presumed-that you hcwc no defiance to put in and in that case an -
ON=PUNTE G lmn shall be mben against you.

AUL )

[ ' ( SHARIF
HON(MIKIR

| ' : I As a resull thereol 1L as competent uulhority have tentatively decided to impose upon
DISTRICT EDU
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( . ' , ‘ -District Education Officer 1/}%
T (Male) Pes%war

. ated 2018
"l'o, , %ﬁfv

The Director
(E&SE) Khyber Pakhtunkhwa Peshawar.

N
£
N N

Subject: DEPARTMENTAL APPEAL.

Memo:
Reference your letter No0.4434/F.N0.162/KC/Removal from Service/Kohistan dated

© 26/02/2018.
| | am directed to refer to the subject cited above and it is submitted that Sub Divisional
| Education Officer (Male) Peshawar had reported vide memo No. 3196 dated 11/12/2012 and Memo
No.3316,dated 19/12/2012 that Mr.Muhammad Zia Ullah PST,Government Primary School Islamabad Mian
Gujjar Peshawar was involved in a criminal case and was suspended from se(v:ce vide this office No.838-
40,dated 08/07/2009 and that he was absent from duty with effect from 27/05/2009,
Mr.Muhammad Zia Ullah PST,GPS Isiamabad Mian Gujjar Peshawar was proceeded against under
Khyber Pakhtunkhwa Govt: Servant (Efficiency & Discipline) Rules 2011, for the charges of misconduct/
- Willful absence from duty with effect from 27/05/2009 as mentioned in the Show cause notice which was
served upon hém under registered post at his home addAress vide No0.11856/Absent/Absonder dated
28/03/2013.

The accused official did not submit his reply to the show cause notice.

Absentee’ notice was served upon Mr.Muhammad Zia Ullah RST,Government Primary School
Islamabad Mian Gujjar Peshawar through daily newspapers “MASHRIQ” and “JIDDAT” on 10/07/2013 to
attend the office and explain his absence period but he remained absent and did not report for duty in
response to the above mentioned notices. .

- The competent Authority ,District Education Officer (Male) Peshawar after having considered the
charges ,evidence on record and facts of the case,was of the view that the charges of misconduct/willful
absence from duty against the accused official had been proved.

In exercise of the powers conferred under Rules-4(b) iii of Khyber Pakhtunkhwa Government

Servants (Efficiency & Discipline) Rules 2011, the corlnpetent authority District Education Officer (Male)

Peshawar has imposed major penalty of “Removal from Service” upon Mr.Muhammad Zia Ullah PST,GPS

Islamabad Mian Gujjar ﬁeshawar with immediate effect vide Endst No.3647-53,dated 24/09/2013. The period

of his absence with effect from 27/05/2009 till 23/09/201;} was treated as unauthorized absence from duly
without pay. It is also worth mentioning that the appeal of the teacher concerned is badly time bard. |

Report is submitted for perusal and further orders please.

ation Officer

{Male) Pe;@aw r

ek !\ ,’«r,mﬁi:?f;;{n... “




. BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

" Service Appeal No 531/2019

. Muhammad Zia Ulah «eeeeeeeeeseeeeeesnsssesesens eresteeaseennssnnnas Appellant.

VERSUS

- . Director & Others...ueeeeeenseess . eeenenineneene.RESPONdents

REPLICATION ON BEHALF OF THE APPELLANT.

. REPLY TO PRELIMINARY OBJECTIONS.

Al the objections raised by the respondents are incorrect and as such

denied. The appellant has got a valid. cause of action and locus standi to
bring the present appeal, which is well within time, not bad in law and in

- instant appeal all necessary parties have been impleaded. The appellant has

" come to this honorable tribunal with clean hands and the appellant is not

~ estopped by his conduct to file instant appeal which appeal is mamtamable'

- . .andliable to be accepted.

 REPLY TO FACTS/GROUNDS:

- Comments of the respondents are full. of contradictions, rather

~ amounts to admissions and are based on malafide. Respondents have. =
failed to show that the version of the appellant is incorrect. Even
~respondents have failed to show and substantiate their version referring to

any law and rules. In the circumstances the appellant has been deprived of

" her rights without any omission or'commission on his part and he has been

. deprived of his rights guaranteed by the Constitution and law of the land.
. The appellant has been punished without adopting due course of law, and
" as such the appellant has been denied treatment according to law being his
. fundamental right as per the Constitution and law of law. The absence was

" not willful and deliberate rather the same was because of circumstances

| ‘compelling in nature and were beyond the control of the appellant as well..

" The appellant- has acquitted of the charges by the 'competent Court of

* - law and as such he is entitled to be reinstated in service. Even the period of

~_absence has been regularized thus the appellant cannot be punished on



e _‘thIS ground agaln which amounts to double jeopardy and i is in V|olat|on of

: the law of land:

n the arcumstancesthe-ap_pellant has not been treated according to law
" and rules being his fundamental right. The impugned order is in total

disregard of the law and rules and as such alien to law which cannot be

- . maintained, the appellant as such.entitled to be remstated in service with all

o consequentlal benefits.

Itis therefore prayed that appeal of the appellant may kindly

- be accepted as prayed for

b

Dated:-19-11-2019. Appellant

~Through
Faza oh 'and :

Advocate Peshawar |

AFFIDAVIT

R Muhammad Zia Ullah S/O Rizwan Ullah Ex Primary School Teacher Govt. .
- Primary. ‘School Mohalla Islamabad, Mian Gujjar, Tehsil and District

- Peshawar, (the appellant), do hereby solemnly affirm and declare on oath

. ‘.‘..Identlfled by.

" that the contents of this Replication are true and correct to the best of
* " my knowledge and belief and. nothmg has be
. honorable Tribunal. |

iconcealed: from this -

R - Advocate Peshawar.




