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FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

(AN 7

.y:,

AT CAMP COURT, D.I.KHAN

Service Appeal No.585/2019

Date of I‘ns't‘itution"' ...06.05.2019
Date of Decision ... 22.02.2021

- Muzamil Hussain S/O Muhammad Jehangir R/O Jabbar Wala, Dera

Ismail Khan. _
(Appellant)

'VERSUS

Government of Khyber Pakhtunkhwa through Secretary Health
Department and three others. . o
(Respondents)

Muhammad Wéqar Alam, :

Advocate | ... For appellant.
Noor Zaman Khan Khattak, _

District Attorney o - .. For respondents.
ROZINA REHMAN .. MEMBER (J)

ATIQ-UR-REHMAN WAZIR .. MEMBER (E)

JUDGMENT

ROZINA REHMAN, MEMBER :Appellant Was eppointed as Junior P.H.C
Technician after observance of all cod'al»‘formalities. Viae impugned order
dated 11.04.2018 he Was not reinstatec_l'i‘r'\to service. It,is the legality and
validity of this order which has been challenged by him in the present
service appeal filed U/S 4‘of the Khyber Paghtunkhwa Service ;I'ribunal Act,

1974.
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2. Brief facts of the Cése'afe that.’t’hela'_ppellant was appointed as Junior - -

Primary Health Care (P.H.C) .Tech'nicianl,- . Multipurpose (M.P) Insects
Collectpr (BPS-09) vide order dated 25.04.2013. He continued his services

till 2015 and it was on-15.04.2015 'when“ his termination order was issued.

He, therefore, preferred departmental appeal which was not responded to,

hence, he filed service appeal and vide order dated 19.02.2018 of this
Tribunal, he was reinstated into service with direction to the respondents to
examine his case as to whether he is eligible to hold the post or not and -

shall dispose of the same after providing opportunity of hearing to the

- appellant. An application was also submitted to the respondents for

~ implementation of the orders of this Tribunal but to no avail, hence, he B

filed implementation petition énd it was during the pend'ehcy of 'the
implementation petition, wheh ;the .irﬁpugned order ~in respect of his
termination was brought into his kn-oWIedge. He then withdrew his
execution petition and preferred a departmental appeal which was not

decided, hence, the instant service appeal.

3. Learned cou'nsel‘for appellant algued that after fulﬁllment of codal
fOrmeIities, appellant was appointed as Junior P.H.C Technician vide or_der
dated 25.04.2013. He argued that the impugned lrefusal order dated
11.04.2018 is illegal, against the I'aw__ and facts. as he was properly
appointed after‘ observance of all codal forhlalities. He submitted thalt his |
salary form was properly checked and verified by the District Accounts
Officer Tank where-after Personnel Cpmputer Salary Number was ellotted.
He submitted that c.ase.'of the appellant was" remitted to the depart‘ment by
this Tribunal with direction to ascertain whether the appellant is eligible to

hold the post or not and then to"dlspOSe of his case after providing
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opportunity of hearing to the appellant but the respondents deprived the
appellant from his valuable rights. He argued that .no opportunity of

personal hearing was provided to him and he was condemned unheard.

4, Conversely, learned District Attorney argued that appellant remained

absent from his duties after his appointment and being the resident of |
District D.I.Khan, he was least interested in the service at District Tank. He |
submitted that appellant was terminated after observance of codal

formalities and the order was issued in accordance with law and rules as -

the appellant was not only underage but also was having no diploma from

- a recognized institute as per requirement.

5. Perusal of record would reveal that appellant was appointed by the
competent authority as is evident from the appointment order dated

25.04.2013. He assumed the charge and started to perform duties. His earlier -

'Serwce Appeal No0.957/2015 was accepted and the respondents were

directed to .examine the case of the appellant to ascertain whether he is
eligible to hold the post or not and shall dispose of the same after providing
opportunity of hearing to the appellant. The advertisement available on file
clearly shows that applications were invited for different posts including the
post of Jtunior Clinical Technician JCT (BPS-09) wherein the age limit was
mentioned as 18 to 30 years and the requisite qualification for the post was
S.S5.C with Science from recognized board and certificate from N.W.F.P
Medical Faculty/recognized institution in relevant field/Health Technology. No |
doubt, he produced relevant documents which are available on file. As per
record, the date of birth of appellant as per his medical certificate was
entered and recorded as 23 May, ,1§96 whereas he submitted his arrival

report on 01.05.2014 which clearly shows that he was underage. Secondly,




applications were invited _.;for‘.:.-the“séid.z'poétf,f_.rqm local of District Tahk whereas
| thé present appellant hails from Ijistficf D.I".Khan'. Yet another inferestin-g'
point in the instant case is in '_r'espeét' 6f his requisite qualification in thé
-relevant field. He just placed on ﬁ.l'e' a cértiﬁcate’ in respect of Malaria
Supervisor Tr‘aining‘ Comple-ti-(’)n and 'tﬁat' too‘for a period of three mohfhs. .
This certificate shows that the ;.i-résent" appellant had undergone vquntarfIy :
training'o.f Malaria Supervisor whereas és per advertisement as well as
service 'stru.cture of the V'Parame'di{:s,_ Certificate from Medical |
Faculty/recognized institut,i:On" in relevaﬁt field/Health Technology -Waé o
required which was not fuIﬁIIed"b'y the ‘appellant. The directions of this
- Tribunal fo Althe respondents_' Dgpar’tmen't'weré' to examine tHe case of the
appellant as to whether he is eligible to _hOld the post and 'accordingiy;after
scrutiny of his »relevant documents'and aftér—-affording him an opportunvity of
h‘earing, it was held by the competeht authority that the present appellant
was ineligible tandidate er the'”post of Junior PHCV Technician as pér
approved. service_ structure of Government of. Khyber Pakhtunkhwa Health-

Department for Paramedics, therefore, he was not reinstated into service.

Another important limb of argumenté was in respect of limitation. Admittedly,
the impughed order was passed on 11.04.2018 whereas the deparfmental
o\(?appéal was filed on 23.01.2019 which is badly time barred, therefore, the

* appeal before the Tribunal is incompetent.

% 6. As per Rule-3 of Khyber Pakhfﬁnkhwa Civil Servants (Appeal) Rules,

% y 1986, a civil sewant aggrieVed by an.ér{déh paséed or penalty ifnposédby’ the
competent authority relating to the terms & conditions of his service may,
within 30 days from the date of commUnication of the order to him, brefer an‘

appeal to the appellate authority. It is well-entrenched legal proposition that




.t
i3

5

where appeal before departmental authority is time barred, the appeal before

- Service Tribunal would be incompetent. In this regard reference can be made

to cases titled Anwarul Haq v. Federation of Pakistan 1995 SCMR 1505,
Chairman, PIAC v. Nasim Malik PLD _1990 SC 951 and State Bank of Pakistan

v. Khyber Zaman & others 2004 SCMR 1426.

7. In view of the foregoing reasdns, the instant appeal is dismissed; with

no order as to costs. File be consigned to the record room.

ANNOUNCED.
22.02.2021

Member (E)
Camp Court, D.I.Khan
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© 22.02.2021 Appellant EFésent' {Hréudﬁ counsel present.

Noor Zaman Khan Kha_tték learned District Attorney for
respondent present. |

Arguments heard. Vide detailed judgment of today of
this Tribunal placed on file, the instant service appeal is
dismissed. Parties are left to bear their own costs. File be
consigned to the record room;

Announced.
22.02.2021

(Atig-ur-Rehman Wazir)
Member (E) |
Camp Court, D.I.Khan. .~
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28.10:2020 o Muhammad Jehangir, father of the. appellant, on behalf of
| appellant 'is;'present. According to him appellant is indisposed :of
tdday. Mr. Usman Ghani, District Attorney is also present. '-
A notice to respbndeht No. 4 has been issued but he is -
neither present in person nor anyone representing him has
~ appeared before the Tribunal. Accordingly, hg_,.iS/ﬁI/aced-gx-parte.‘
Written reply on behalf of respondents No. 1 to 3 has a'lready‘
been submitted. File to come up for rejoinder and arguments on
22.12.2020 before D.B at Camp Cd_urt, D.I1.Khan. — N

AD JAMAL KHAN)
MEMBER—_ '
CAMP COURT D.I.KHAN

_2:2.12.2020 Due to Pandemic of Covid-19, the case is adjourned to
22.02.2021 for the same. |
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23.09.2020

Due to COVID-19 the case is adjourned. To come
up for the same 22, / ?/2020 at Camp Court, D.I
Khan
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Junior counsel on behalf of appeliant present.

Mr. Usman Ghani learned District Attorney for

respondents present.

Written reply on behalf of respondents No.1 to 3 has
already been submitted. Reply of respondent No.4 is still
awaited. Notice be issued to respondents. To come up for

written reply/comments of respondent No.4 on 28.10.2020

before S.B at Camp Court D.I Khan.
)

(Rozina Rehman)
Member (J)
Camp Court, D.T Khan
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yA.ﬁ}‘)rélla'nt" in péi‘srgnA and Mr. Usman Ghani, District

-

-Attorney alongwith Mr. Sajjad Qureshi, C.T 'Phafmacy on

behalf of respondents No. 1 to 3 present. Representative

. of respondents No. 1 to 3 submitted written reply on

* behalf of respondents No. 1 to 3. The same is placed on
record. Neither written reply on behalf of respondént No.
4 submitted nor représeritative on his behalf present,
therefore, notice be issued to him with the direction to
direct the representative to attend the court and submit
‘written reply on the next date positively. Case to come up
for written reply/ comments on behalf of respondent No. 4

on 25.03.202.0 before S.B at Camp Court D.L.Khan.

(Muhammad Amin Khan Kundi)
Member

- Camp Court D.I.LKhan




o .21/10/2019 Since tour to D.I.Khan has been cancelled .To come ‘
o for the same on 25/11/2019. '

der

25.11.2019 Appeliaht in person and Mr. Ziaullah, Deputy District
‘ Attorney dlbngwith Mr. Sajjad Qurashi, CT Pharmacy for th¢ :

respondents present. Written reply on behalf of respondents of

submitted. Representative of respondents seeks adjournment. - ‘

Case to come up for written reply/comments on 27.01.2020 before -

S.B at Camp Court D.LKhan.

\

(Muhammad Amin éhan Kundi) -
Member
Camp Court D.I.Khan

27.01.2020 Appellant in person and Mr. Usman Ghani, District

Attorney alongwith Mr. Sajjad Qurashi, C.T Phalrma‘cy for i
the respondents present. Written reply on behalf of L
respondents not submitted. Representative of the

department requested for further adjournment.

Adjourned to 24.02.2020 for written reply/comments
before S.B at Camp Court D.I.Khan. ' '

(Muhammad Amin Khan Kundji)
Member -
Camp Court D.L.Khan.
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28.08.2019 Counsel for ‘th'c_ appellant Muzamil Hussain present.
Preli;nin’é‘i}r;;ﬁai;glmenfsﬁ hear(ilt was contended by learned counsel
for the appellant that the appellant was appointed as Junior PHC
Technician vide order dated 25.04.2013 by the department. He
was terminated from service vide order dated 15.04.2015. It was
further contended that after filing departmental appeal, the
appellant filed Service Appeal which was accepted, the impugned
order was set-aside, the appellanf was reinstated in service with
the diréctiqn to the respondents to examine his case to ascertain
whether he is eligible to hold the post or not and shall dispose of

P D :’it;‘}')e same after providing opportunity of hearing to the appellant
- | vide detailed judgment dated 19.02.2018. It was further contended
that the appellant filed .Execution Petition -for implementation of
the aforesaid judgment of Service Tribunal. It was further
contended that during the péndency -of the Execution Petition , the
respondent-department  produced termination order dated ‘ ’
11.04.2018 before Service Tribunal order sheet dated 21.01.2019. |
It was further contended that the appellant came to know about *'
the said order on the same -date i.e 21.01.2019 and filed 3
departmental appeal on 23.01.2019 which was not responded §
hence, the present service appeal. It was further contended that the
appellant was appointed after fulfilling all the codal formalities
and the appellant is fully eligible to hold all the requisite
qualification for the said post but the respondent-department has
again illegally terminated the appellant vide order dated
11.04.2019 therefore, the impugned order is illegal and liable to

be set-aside.

The contentions raised by the learned counsel for the .
appellant need' consideration. The appeal is admitted for regular
hearing subject to all legal objections. The appellant is directed to

- Appeliant Deposited . deposit security and process fee within 10 days, thereafter, notices
Sepdtyk ProcessFe8 » e jssued to the respondents for written reply/comments for

T ——

_ ' i _«  21.10.2019 before S.B at Camp Court D.1.Khan.

X

B, (Muhammad Amin Khan Kundi)
| \ Member
Camp Court D.1.Khan




N Form- A
FORM OF ORDER SHEET
Court of
Case No. 585/2019
S.No. | Date of order :Order or other proceedings with signature of judge
proceedings ' :
1 2 3
1. 06/05/2019 The appeal of Mr. Muzamil Hussain received today by post through |
: Muhammad Wagar Alam Advocate may be entered in the Institution.
Register and put up to the Worthy Chairman fior proper order please.
RiGTRAReY 1] i{
' This case is entrusted to touring S. Benéh at D.l.Khan for
2-. G- & 20/4

preliminary hearing to be put up thereon __ 2, % « & - 22/F

W

CHAIRMAN




QB E THE BER P W E TRIBUAL
) PESHAWAR

In service AppeaI'No. 5’23/ /2019

Muzamil Hussain VERSUS GOVT of KPK etc

INDEX
4 S.No. é Description of documents Annexures j Pages
1 J;&B'beal | alongwth affidavit T . 1-Zo
2 Copies of appointment order of A
appellant dated 25/04/2013 along _ H-12.

with advertisement .
3 Copies of arrival report and medical B&B/1 "3‘_ ll'
certificate of appellant o

4 Copy of posting order No. 1051/ of | C
Appellant dated 30/04/2014 s
5 Copy of previous Impugned D&E _
Termination order dated

15/04/2015 along with L eIE
-departmental appeal dated :
08/05/2015 - (
Copies of service appeal and F
judgment dated 19/02/2018 of KPK 18-22
Service Tribunal :

6 | Copies of applications along with G
postal receipt :
7 Copies of implementation : H&I
petition along with withdrawal .
application, impugned order | ﬁ-qfﬁ-q
dated 11/04/2018 and order
sheet dated 21/01/2019

213234

8 | Copy of departmental appeal J 30-3)
along with postal receipt

9 | Copies of Malaria course ' K ,
completion certificate and pay 33“3‘!
slip of the appeliant . B

10 | Copy of written reply earlier --
submitted by respondents ‘ 3§ -4o

14 Vakalatnama Muhammad

| Wl

Dated;%.g?.ZOlQ | Appellant’s counsel




In service Appeal No. D ; /2019

Muzamil Hussain s/o Muhammad Jahangir R/o Jabbar

Wala, Dera Ismail Khan.

(_PETITIgNER) :
yYDer Pakkhtukhwa

Service "l‘ribunaj

VERSUS - Disry No, _JOF

: Dated
1. Government of KPK, through secreta ry Health
Department, KP_K' Peshawar.

2. Director General Health services, KPK Peshawar.
3.. District Health officer (DHO), District Tank.
£ o QV @ - District Accounts Officer, District Tank
- vﬁ@! w

..................... (RESPONDENTS)

APPEAL UNDER . SECTION 4 OF THE KPK SERVICES

TRIBUNAL ACT, 1974, AGAINST THE IMPUGNED ORDER

‘Fijedto-day No.. 1338/Court DATED 11/04/2018 ISSUED BY
Regicirar RESPONDENT NO.3/DHO, TANK, WHEREBY THE
S]1f . JUDGMENT OF THE LEARNED SERVICE TRIBUNAL Was
NOT IMPLEMENTED WITH BASELESS OBJECTION,
| "OFFICE IS UNABLE TO REINSTATE THE CONCERNED
PETITIONER” AND AGAINST THE OMISSION ON THE
PART OF RESPONDENT NO.2 FOR INDICISION OF THE
DEPARTMENTAL APPEAL WHICH IS AGAINST THE LAW
AND IN VIOLATION OF SERVICES LAWS AND RULES

(d[ﬁ:ﬂ

A
90 AND THE APPELLANT WAS CONDEMNED UNJ!(EARD

WITH MALAFIDES.
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. PRAYER

40 ot N

A

On acceptance of the instant service appeal, the impugned
order No. 1338/Court DATED 11/04/2018 issued by
respondent#3 may please be reversed and set-aside and
respondents may kindly be directed to reinstate the appellant
in service with all back benefits.

Note: = Addresses given above shall suffice the object of |

service. All necessary and proper parties have been arrayed
in the panel of respondents.

Respectfully Sheweth; -

1.

That the present appellant was appoihted as Jr.PHC
Technician (MP) Insect collector (BS.9) vide appointment
order No. 1013-15 dated 25.04.2013 in health
Department. The appellant submitted his arrival report and
medical certificates and joined his services. Copy of
appointment order of Appellant is annexed as “Annexure
A", Copy of arrival report is also annexed as “Annexure
B” and copy of medical certificate is annexed as

“Annexure B/1”.

That thereafter, appellant was posted at BHU Cheena vide
office order No. 1051 dated 30.04.2014, copy whereof is

enclosed as Annexure “C”.

That services of the appellant continued till 2015 without
ant stain and 'stigma and he performed his duties to his
best but Respondent No. 3/ DHO firstly stopped salary and
subsequently issued termination Order No. 1220/ dated
15.04.2015 with certain reasons mentioned therein. Copy
of impugned termination order is enclosed as Annexure

\\Dll.

That Feeling aggrieved from the termination order, the
appellant preferred departmental appeal to respondent
No.2/Director General Health services being appellate




authority on 08-«.'_0\_5_;2015. Copy of departmental appeal is.

annexed as Annexure “E”.

" That feeling aggrieved with the indecision of “the

departmental appeal of the appellant, the appellant
approached . this Honourable Tribunal vide service
appeal#957/2015 which was very graciously was allowed
vide order dated 19/02/2018 this worthy Tribunal. Copies
of the service appeal along with judgment dated
19/02/2018 are jointly annexed as Annexure-F.

That the appellant after getting attested copies of the -
order dated 19/02/2018, frequently moved applications for

- implementation of order of worthy service tribunal but the

respondents were remained reluctant to implement the

'same. Copies of applications along with postal receipt are

jointly annexed herewith as Annexure-G.

That the appellant filed implementation petition before the
worthy service tribunal for implementation of judgment
dated 19/02/2018 which is withdrawn on 21/01/2019 due
to provision of impugned office order dated 11/04/2018 by
the respondeht#3 in the court. Copies of implementa_tion
petition along with mm WW, impugned order
dated 11/04/2018 and order sheet dated 21/01/2019 are
jointly annexed as Annexure-H & I. |

That after getting the impugned order dated 11/04/2018,
the appellant preferred a departmental appeél to the
respondent#2 which is still. not decided by the appellate -
authority. Copy of departmental appeal along with postal ) |
receipt is annexed as Annexure-J.

That up-till now no response has been shown from the

~ respondents and after the laps of statutory limitation of

departmental appeal, cause of action has been accrued to

the appellant for the instant appeal, Hence the instant

service appeal. !
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10. That jurisdiction of this w‘o'rthy" service tribunal is being

L ' )
. invoked in attending circumstances against the ‘impugned
order No. 1338/Court DATED 11/04/2018, inter alia on the
following grounds amongst others;
GROUNDS

- a. That the impugned refusal order No. 1338/Court DATED
11/04/2018 and indecision of appellant’s: departmental
apbeal is illegal, against services Law and rules, without
jurisdiction, in violation of the precedents c;f Honourable
epic courts of the country and is not justifiable for any
reason whatsoever.

b. That appellant was appointed against vacant post ICT
Multipurpose (Insect Collector) in 2013 and after
submission of all formalities, District Acéounts officer Tank
checked salary form, verified the same for activation of
salary and personal computer salary Number 00717508
was also allotted. Since then, Appellant has been serving
health department and invested. his full skill, energy and
honesty in performance of his duties but the act of
respondents is injustice to with appellant and termination
order is against Law. ‘

¢. That when this Honourable Tribunal accepted the service
appeal of the appellant vide judgment dated 19/02/2018

by giving certain directions to the respondents regarding
reinstatement into service of appellant with the direction to

the respondent to examine his case to ascertain whether

he is eligible to hold the post or not and shall dispbsed of

the same after providing opportunity of hearing to the

L appellant but unfortunately the respondents depriving the
(\j appella.nt from his valuable right Which is accrued and
matured by dint of his service and merit, hence, the act of
respondents is liable to be set aside by this honourable



tribunal due to violation made by issuance of the impugned
order No. 1338/Court DATED 11/04/2018.

That reasons mentioned in impugned order is baseless and
the lmpugned order was issued without adopting any codel
formalities and without any show cause notice to appellant.
Hence, the appellant was condemned unheard.

That in this regard at a number of occasions, it has been
held by Supreme Court that if department feels certain
prior appointments as iIllegal then instead of penalizing
petts" employees like Chowkidar, Naib Qasid, Junior Clerks
etc, who have to earn livelihood to support their families,
action should be taken against the authority who had mis-
exercised its powers. Reliance is placed on 2012 SC) 780
for ready reference.

That the appellant is competent and eligible for the post of
Junior Technician in Health Department but the competent
authority wrongly misinterpreted service structure of
government of KPK Health Department for Paramedics just
to deprive the appellant from his valuable rights of service. -
Hence, the reason given in the impugned order is totally
baseless, without substance and is liable to be set aside,
Copies of Malaria course completion certificate and pay slip
of the appellant are jointly annexed as Annexure-K.

That appellant being citizen of Pakistan deserves to be
dealt in accordance with law and the treatment meted out
to him is in violation of Article 4 of our Constitution.

It is thus most respectfully prayed that on acceptance of
this appeal, this worthy Tribunal ‘may graciously be
pleased to set-aside/reverse impugned order No.
1338/Court DATED 11/04/2018 and declare such order
as illegal, void and devoid of merits. Consequently,
appellant may please be reinstated in service with all
back benefits. This appeal may please be allowed with

. costs. Any other relief 'deemed\ appropriate in
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circumstances of the case rhay also be aIIowed in favour
of appellants as against respondents with costs. "

Dated: G0 /04/2019
Your humble appellant

o '
N Muzaﬁ_ il Hussain

Through counsel;- A

. | ' ‘ / M '
Muham an/Waqar Alam W

Advocate High Court

CERTIFICATE

Certified that appellant have not filed an appeal
regarding the subject controversy, earlier in this august
Court. ,

30 ..04.2019 - /,/
Appellant

NOTE

Appeal with annexure along-with‘ required sets thereof are
being presented in separate file covers.

Jo .04.2019 Appellant’s-colinsel

Books Referred

. 2018 PLC CS P#17
PLJ 2004 SC 216
2012 SC1'780

2015 PLC CS 1519
2016 PLC CS 682
2012 PLC CS 1099

oUuhrWN




In S.A No. - /2019
Muzamil Hussain : Versus . Govt: of KPK, etc
(Appellant) : (Respondents)

- AFFIDAVIT

I, Muzamil Hussain apbellant herein, do hereby solemnly affirm on

oath:-'

1. that the accompanying appeal has been drafted by cbunsel
following our instructions;

2. That all parawise contents of the apbeal are true and correct
to the best of my knowledge,-belief and inforr'nation;'

3. That noth}ing has beeﬁ deliberately concealed from this
"Honourable Court, nor anything contained therein is based on

exaggeration or distortion of facts.

Deponent

Identified By:- A ZW

Muhammad Waqar/Alam
Advocate High Court,
D.I.Khan ' ‘




- InService Appeal No. 2019
'MUZAMIL HUSSAIN Versus GOVT. Of KPK etc

APPLICATION FOR CONDONATION OF DELAY

Respected Sir,
Appellant humbly submits as follows,

1. That the above titled appeal is being filed today
accompanying this application, the contents of which may
please be considered as integral part of instant appeal.

2. That the impugned order is received on 21/01/2019 during

- the proceedings of implementation petition of judgment dated
'19/02/2018 pending before the worthy Service Tribunal.
Copies of the same are already available on file. Hence, the
delay (if any) may kindly be condone.

3. That instant appeal is being filed today which is well within
time but if any way the service appeal of the appellant
becomes time barred it may graciously be condoned in the
light of circumstances mentioned above.

It is therefore, humbly requested that on aéceptance of
instant application the condonation of delay may kindly
be accepted. ‘

Dated: __ /04/2019

Your humble éppellant

4
MM Muzamlii ﬁussain

Through counsel:-

Muhammad Waqar Alam
Advocate High Court

)




PESHAWAR
In Service Appeal No. 2019
-Muzamil Hussain | Versus Govt. Of KPK etc

(Applicant/Appellant) ' (Resgondents)

AFFIDAVIT ‘

I, Muzamil Hussain appellant herein, do hereby solemnly affirm on

oath:- | |

-A1. That the acco_mpanying appeal has been drafted by counsel

following our instruétions;

2. That all parawise contents of the appeal are true and correct
- to the best of my knowledge, belief and information;

3. That nothing has been deliberately concealed from this
) Hohourable Court, nor anything contained therein is based on

exaggeration or distortion of facts.

Deponent %;;Ei;

o .2%.2019
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- OFFICE OF THE DJSTRFCT_:_-LEALTH‘—""T/\ !

&

Rt NS
o LT,
- Nof'/a/3'f /S’ / Dated: .,lg'/,_in_/_ZOT&' 4

: -‘Mr: Muzami Huss
R/O Village Jabb

ain /0 Méhamimayd Jehangir
ar Wala District DIKhan.,

L

Subject:- .

“QFFER OF APPOINTMENT.
Memo ' S

,

, The Govt: hereby offers You a post of_Jr. PHC Technician (MP) Lrlggcl_Co[.l_g_qtgr
393i“5__‘,,_i_r_’_‘?‘_‘{.éﬁcéﬁ.f_.P.QS_L‘thEDQ@[_H]?_EZQ.Q!!QLOf..iU‘fS_.._O.fﬁC.e in BPS-09 Viz: @ Rs §200-380-17600/-PM plys™
el aliovances as edmissible under the rules and subject (o revision im0 ti-me on (he. following lerms

0ns according lo he Government Poiicy. L

'and conditi

1.

Your appointfner}! i
(0 be lerminated’a
belong lo apo

n the Héalih Department is
any lime without giving nol;

— o Of @ 19 Irrespeclive of the facts that you may
Stother inan-one fo which You'are recruited -

You have (g join duty at your ow
will be essenlial or in lieu thereof

nexpenses in cage you wisrj 1o resign at any lime one month nolice -
one month pay shall be lorféiled, - - :

You will be governed by such rules

Issued by the Gowt; from lime {0 lim
.belong, ' '

and oyders rélating 1o Je
e lor-the Category of G

ave, TA, Medical char

/ ges as may be
ovemment Servant (o

which you may

if you accept' the offer on the above
(15) days of the receipt of this Feiler,

conrlitions you should re

part to this for further duty within fifteen
failing which your service

S will be terminated, -
will be Subject to the production of Medical Qnﬁs | Certificate.

",
/Q
.~ ——t .
—, e
:. :: 72q /’

DISTRICT-HEANT “OFFICER
- TANK, '

The appointment

District Accounls Officer, Tank,

-

2. Account Clerk of this Office.- | --u : &{’ 04:40,3

Eslab: Clerk of this office, B

¥
N
"

DISTRIGT HEALTH OFFICER
L TANK,

Yo

L 0346 S8 "f»::;fv;g“’L

. A
3

s
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Naﬁué'érfbfﬁc‘iai.
Fg;h,é.;rfjs;‘l.\!iéme../_l{/
“ce. Wﬂ;’“,j" :

.-

Dafe‘ o% Birth

Signature of the Official

Signature of..;......l......

head of office:....

" I'do hereby ce
a candidate for employment in ihie Office of the......... N H. 52
and can not_discover that head. any disease communicaile .or other coristitutiona!

IR XEEERRRY

.......................................

personal marks of identificati

3L
a1

e

....... IREEEREEN)

rtify. that | h““a.\/?‘; é@mined.l\hf..;{?ﬂé

LT A b
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‘Exact-height by Measurement. .. ... oo e AT R e /
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No 1051 /0anoid

TFAJNTQ

Dclled

— - - mr—

. DI]\;lmn:lhc_? o ,-’ 04 /2014

OFFICE ORDER

m{uu,l of publla, ser \'l(.\,\.
%

RE
j
kS

- Incharge BUU Cheena.
2~ Lstablishment Clerk of this ollice.
3~ Accountant of this office.

L"

' o Ml Muzamu Hussain Jr: PHC Tech: (‘\IP) Inscct Lolleum att'xchcd 1o
this office is hucby directed to report for’ duty at BHU Cheena with lmmudmlp cfiact in Ihg}__;'

DlStI ict He'allh Otﬁcel

—l ank

3,

Tanl\
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. OFFICE OF THE DISTRICT  rhone. sant 503y
.‘?){f, HEALTH OFFICER DISTRICT TANK  rax. 0963 510733 {2y
I\ ok
(3 . , ' :
| )20 J_ ' BATED /5/04/2015

, Mr. Muzamil Hussain S/o Muharn mad Jehangir,

/ R/o Village Jabbar Wala District D {* Khan.
Subjéet: - TERMiNATION ORDER’/ ’

/ o .

[

TN, .o
You were appointed y ex: DHO, District Tank vide this office order, bearing
hereby terminated on_the following

R ~“"T—'_"_:"" o T e

no. 1013-15_dated 25-04-2013 ~a_nd your services are
. - Rt Ve ___.---'-""-

ey

grounds:

~~=1. No Advertisement. - '
. Ll

et
—~7§2. Noproper selection committee constituted. . ‘
_*’:";{‘:3. No criteria are:issued for the post of Insect Collector.. -
/Z.:d. You have a domncnle of District D.I. Khan vhich is aeamst the Government rulcs:}
5. Your persust absence from the duty of so, called appomtment
.-‘;A, —?f . . B T . o forrt AR "
DISTRICT NFALTH OFFICER
DISTRICT TANK
: SR ' ATTESTED
No: __/ Dated 15/ L[ /2015. .
Copytothe: 7. oo aln

1. Account Clerk. ) o
2. Office File for record.

DISTRICT HEALTH OFFICER
DISTRICT TANK

o pre———
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e e i+ o A — e A
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The Director General Health Services, .
‘Khyber Pakhtunkhawa Peshawar.
(Appellant Authority)

Subject:- ‘ APPEAL AGAINST UN LAWFULL TERMINATION.
R/Sir,

With due respect and humble submission, T have the honour to
state that I was appointed as JCT Multipurpose (Insect Collector) in BPS-09 vide
District Health Officer Tank orders No. 1013-15/ dated 25/04/2013, (Photo copy
attached) and since my posting I have regularly performing my duties in ﬁ ed by the
orders of the Ex-DHO Tank.

1 -was qppomted agamst the vacant post and my salary form was sent to District
Accounts Officer Tank for salary against the vacant post of Insect Collector in
BPS-09 and the District Accounts Officer Tank properly checked my salary form and-
verified for activation of my pay and [ have been allotted Personal No. 00717508
which can be verlﬁed from the Computer record, but subsequently the District
Accounts Officer Tank 1nstantly stop my pay without any cogent reason;

And now the District Health Officer Tank terminate my service vide his letter
No. 1220/ dated 15/04/2015, (Photo copy attached) without observing codal
formalities as in this connection neither any explanation has been called nor any show
cause notice were 1ssued to me, which is un-lawful and un JUStlﬁed 47-7.
ESTED

S

are deeply aifected

R/Sir,

[ belong to a very poor family and my aged parents and children
due to my;termination from service.

v o ’ .
It is therefore, requested to kindly consider my appeal oh humanilarian grounds and
issued necessary orders regarding my re-instatement mto service and release of my
salaries along with all back benefits. '

['shall be highly obliged for your this act of kindness.

>

‘Yours obedient servani

| e

_ 08 K-S
1 * ~ Mr. Muzamil Hussain s/O
1 Mohammad Jehangir Village

o Jabbar Wala DIKhan.

pie
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 BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR, CAMP

= DIKHAN
oo
- Service Appeal No /2015 -
i ‘
Muzamll Hussain s /o Muhammad Jahanglr R/ o
Jabbar Wala, Dera Ismail Khan.

(PETITIONER)

VERSUS

1. Government of KPK, through seécretary | Health |
De.'p;\rtment, KPK Peshawar.

2. Secretary to Govt: of KPK, Health Department, - 0 |

S | ' | | L -ég"e; Y

‘Peshawar. _ " ) o ‘P‘S‘ ’ gﬁ ?

. 3. Director General -Health  services, Kl

~ -Peshawar. - _ : L

N I . ’ " ‘r[ ‘ : o

4. Director (Administration), Director general -
health services, KPK Peshawar. .

5. -District Health officer (pHO), liiétrict."razik.‘

_@ IDistrict Accounts Officer, District Tank .

* o ... (RESPONDENTS) ,
i L : : ‘ !
! I ' {
‘ B APPEAL UNDER 'SECTION 4 OF THE KPK l
; . SERVICES TRIBUNAL ACT, 1974, AGAINST THE_» .’ ‘
; -; IMPUGNED ORDER No. 1220/ "DATED ;

. _$15.04.2015 ISSUED BY = RESPONDENT ;

" NO.5/DHO, TANK, WHEREBY APPELLANT WAS
TERMINATED FROM SERVICE AND AGAINST .
THE OMISSION ON THE PART OF RESPONDENT -




{‘1-"‘< .

! NO.3 FOR INDICISION OF THE DEPARTMENTAL
i APPEAL WHICH IS AGAINST THE LAW 'AND IN -
| VIOLATION OF SERVICES LAWS-AND RULES
" AND THE APPELLANT WAS CONDEMNED_' -
| UNHEARD WITH MALAFIDES. S

PRAYER
On acceptance of this appeal, unpugned order No. 1220 dated
15.04.2015 issued by respondent No.S may please be reversed ""
and set-as1de and respondents be dlreeted to remstate the :

appellant in service with all back beneﬁts

*
7

" Note: Addresses given above shall suffice the object of service. B
All necessary and proper parties have been arrayc;&l’gr n the -

panel of respondents 68
Ts
D

1. That the present appellant was appomted as Jr. PHC

X

Respectfully Sheweth

Technician  (MP) Insect collecto;_' ] (BS.9) Vlde
appointment order No. 1013-15 dated 25.04.2613' in
o _flealth Depar‘tment. ’Ijhe appellant submitted his arrival
i'eport and medical certiﬁcates and joined hié 's.ervi'ce_s.
Copy of appointmentﬁ%order of Appgellant is ‘anneﬁced as <

ks

Annexure “A”. Copy of arrival report is also annexed .
\ iy

" as “Annexure B” and copy of medical certificate is

annexed as “Annexure B/1”.

2. That thereafter, appellant was posted at BHU Cheena
v1de office order No. 1051. dated 30.04. 2014 copy"; .

- swhereof is enclosed as Annexure “C”,

3.° 'That services of the appellant continued till 2015

;without ant stain and stigma and he perfomned his
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BEFORE THE KI—IYBER PAKHTUNKHWA SERVICE. TRIBUAL PESHAWAR ' §

- e -7+ . ATCAMP CQURT D.LKHAN,

A'ppca-l: :N'o-: 957/20 15

a

Date of Institution ...  -11:08.2015

Date of Decision ... l,9.02.218 )

Muzamil Hussain s/o Muhammad Jahang,lr R/o Jabbar Wala, Dera Isma:i Khan.

(/\ppeilant)
, ' VERSUS ‘ _ _
1. The Govt: of Khybcr Pakhtunkhw\ lhrough Secretary Health D(.pdrtment

Khyber Pakhtunkhwa, Peshawar and 5 others. ([(cqundcnts)

......

MR: MUHAMMAD WAQAR ALAM,

Advocate g - For appellant.
MR. USMAN GHANI, o .
- District Attorney 4 i “- Forrespondents™™
i o '«lr
MR. AHMAD HASSAN, - MEMIER(Executive) :
MR. MUHAMMAD AMIN KII/\NELKl,INI')! 22 - MEMDBIE R(!mllu.ll)
JUDGMEN l .

¢

AHIMAD HASSAN, Ml-'MB[ R.- Arguments of the learned wumcl loa the pait

. IAT “‘T’?’:‘

> heard and record perused,

FACTS ‘

:)g ’Uav i e
_ Pcshaw‘{;h
2. The brief facts are that the appellant was appomted as Junior PHC chhnman on
Y r ]
25 04.2013. I—Ixs services were termszled v:de |mpug,ned order dated 15.04. 2015 without
- |
sohd Jusuﬁcanon He preferred departmental appeal on 08.05. 2015 wluch was not . -

~ responded wnthln stipulated period, hence the i mstant $ crwce appeal. ATTESTE

ARGUMENTS | T i
3 Learncd counsel for the appellant atgued lhat he was appointed as:- Junior PHC
\ ' Techmclan (BPS 09) vide order dated 25.04.2013. Vldo impugned order dated 15.04.2015

f .
his services were terminated w1th0ut assigning any reason. He preferred depaltmemal
i €. .

SN s R .t R ‘.(.'—':t_




‘ \lg_w. In the present circumstances the appellant was condemned unheard.

’ K sy ;
’ - ¢

a .\ppaﬁ on 08 0S. 20!5 whlch was not 1espondcd hcncc the mql'mt scrvncc appcﬂ l

+

) "’“‘T » il{’ued that the appellant was appointed after observance of all codal tormallucs It

" has been held by the august Supreme C.o‘urt' of Pakistan with in casc where ‘ap‘pg)intmems

are termed as illegal by thé respondents aétion should be taken againsi govermﬁ’ém officials
res"i.)onsiblle niaking such appo.intments instead of affected empioyecs. Opportupity of due
pro"cess and fair trial were denied to hgni'and as such 11§ was condemned unheard: Reliance
was placed gn case réported as 2003 SCMR 1110, i’]',.; ﬁ()04 SC 216, 2012 SC.J.780, 2015

C (C.S) 1519 and judgment of this Tribunal dated 25.10.2017 passed in seryice appeal

no: 878/2016 titled “ Shqﬁq-ur-ka}}_}ivan-vs-Gow: .;Q/‘ K‘hber-Pakmunkma‘}g, through.

Secretary Heallh Department, Khyber Pakhlunkhwa l’eshawar and 3 others. ", _‘1".,‘

4, On the other hand learned District Attorney argued that his services were
terminated because codal formalitics were not observéd by (he competent authority during
the course of his appointment. Morcovit;r, he remained absent after appottment so action

taken against him is fully justificd under.the rules.

CONCLUSION, - -

3. Careful perusal of record would reveal thatsihe appellant was appointed by the

competent authority as is evident from the appointment order dated 25.04.2013. ie

) assumed the charge and started performing duties. Para-1 of the termination is very strange,

whcrcin it is mentioned that you wcrcrnppointcd h‘y Ex-DHO District Tank: and withoul

observmg codal formalities. It is a suff‘cwnl proof that his service by lumlmteci by the

successor of Ex- D] 10, which smacks of malaﬁde/ personal grudge. 'md (.anc.ous

influence on the part af the officer concerned. He was bound to follow law and rules. It has

o4 kY]

not been, dlsputcd by the respondents that the appeliant fulfi lled thc rcqulred qualifi cation
I.,

for the said post and was eligible for, appomtmcnt Once a person is appomted a vested

v»'l
H

{_1}ght is created and appointment cannot be w1thd,rawn‘ without following the due process of
DRt BN . . L, .

v TS
. $ o
L.'
1Y H i ¢
, .
Y £ i -
N 3
4
- ' [ \ o1 .
13 i{q




"6 Asa mﬁﬁhe!l to the above discussion, thc appedl is acceptcd Impugncd order dated
; :

' tes‘pondents to exanum his case to ascertam wllether he;elrgtble to hold the post or not and
T -
shall disposc of the

same after ]Jl‘OVldII\E oppoxtumty of hearing

to the dppeilant Partics are

!cit to bear their own costs. File be consu,ned to the record room.
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The D|strlct Health Ofﬁcer

D|str|ct Tank

SUBJECT COMPLIANCE OF ORDER DATED 19402[2018._*[ oo
" PAASSED BY KPK SERVICE TRIBUNAL IN APPEAL - -~ * | -
- NO. 957/2015. R o I

l'\'-espec‘ted sir, - R B o |
1 That the appllcants servuce appeal 957/15 was very
- gracuously allowed by the learned serwce trlbunal on’ 19/02/2018;“
- --'3and certaln dlrectlons to be |ssued to your good self Copy'. -
_‘-'enclosed | | | o
-' ’-2.'That the appllcant moved .an apphcation dated 16/05/2018-"
o regardlng compllance of the order and personal hearlng but your. :
: .,good self is reluctant to remstate the appllcant on - hlS post
. . 'accordmg to the verdlct of serwce trlbunal and not summon the
appllcant to attend the ofﬁce to give chance of hearmg on the )

g matter.

14

- ‘So, your good self |s requested to lmplement the order of

S . :,court asfearly as poss:ble in the mterest of Justlce

Dated: ’03/12/2'.018, AP

L Muia'rnm
: 's/o M Jahang:r
| l_)era lsmall Khan-- :
LT Cell# 0342-936-8595
ik AU
..'A"fll-'"D;,C-E,'.Health, KPK, Peshawar. T
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OFFICE OF THE DISTRICT Phonc: 0963-510755
HEALTH OFFICER DISTRICT TANK Fax: 0963.-5_1.0.7.55 , _

\I07338 /Cour

The Honourab|e Reglstaai’ : \ '
Kl*yberf‘ kKhtunkhwa ,-

Service Tribunal Peshawar,

subject:-  ORDER JUDGMENT IN APPEAL NO.957 /2015, MR. MUZAM| L}‘HAM
| ;HUSSA!N -

R/Sir, .

Referevnce your good -self letter bearing No. 432/5T dated 1131/03/2‘0'18 anneng
with verdict in the shape of Judgment dated 19/02/2018 of honourable Khyber Pakhtunkhwa
,Service Tribunal Peéhawar

. thave the honoui to submit that as per direction of the Khyber Dakhtum\th ,
Service Tribunal Peshawar contained in the judgment dated 19/02/2018 after thoroughly
examination of the case by pzov;dmg him fuily opportumty of hezring, M_r.' Muzarmal Hussairn
son of Muhammad Jahangir resident of Jabaar Wala District D.I.Khan in ineligible candidates for
the post Junior PHC Tech: as per approved service structure of Goverm-nent of Khyber
Pakhtun!\wd heaith Departmen* for paramedics and this office is unable to reinstate the

concerned petitioner . The relevant law is annexed herewith for your good- self perusal:

MLL&LLMJN\/ A’_,_a-
DISTRICT HEALTHOFFICER
O pISTRICTTANK . ~
No. / 177 /
Copy is forwatded 10 the:. .
1. Diresior Genera! hea;th Services Ki ,fl ¢ Pakhtunkhwa,

2. SO litigation Health Deparrment Khyher Parxhtunkhwa.

3. DAO Tank.
4. Mr. Muzamil Hussain $/C Muhammad Jahangir R/O Jabaar Wala District D.L.Xhan.
5. Master File. '

\'.
DISTRICT HEALTH OFFICER
DISTRICT TANK




T - sl

Covernment of N. W F P

Health l@partment

DATED PESHAWARTHElOTHMAY 2006

Notification

L e e

No. SOH-HI /8-60/05(Paramedics)
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1793, T e s ;00, H\-Ainli’r”i ;é;:r;:itrr‘;e:‘.l_‘\\'!:[t_B'ac'r"Eor 50% by promotion from amongst Chief : - .
P N = 2UVe o ia 1 i ~fo 5 [ s teno .- o
![ % Clinical Technolegist (Gastroenterology) D='~or":~ in re;eva'u field f‘r'\m -’l\:iledica‘ Faculiv Clinical Technicians BPS-16 in refevant 18-40- 58% by mitial recruitment
a BPS-17 o}fg:c()onize I-'ls‘iu-;l‘ionb TR L field on basis of seniorify cum fitness vears 50% by promotion .
[ SEESHRE MR with 3 vears service as such :
i 24 - 36% by iniidal recruitment with Masier Degree | 30% by promotion from amongst Clinical . < < . .
. ' i tnicat ‘Technologist N 4 P ) o= - - O “18-45 30% by inital recruitment
' 6. Sémor Clin loay B}:S 78 in relevant figld from Recognize Institution / echnologist BPS-17 on basis of seniority ears 50% by promotion
(Gastroenterology) - MPH/M Al Sc cum fitness with 7 vears service as such. 3 7. DY PO '
93, . . 100% by promotion from amongst Senior '
- Chief Clinicat Technologist -7 Clinical Technologist BPS-13-on basis of -
7. - = . By promoiion
(Gastroenterology) BPS-19 senjority cum fitness with 7 years service -—
. as such ’ . s
96. 100% by promotion from amongst Chief
3 Principal Clinical Technologist Clinical Technologist BPS-19 on basis of BY promotion
. . .. L . Y DI i
(Gastroenterology) BPS-20 seniority cum fitness with 7 years service e yp
as such
(PART-XIIT)
r ~ \
(PRIMARY HEALTH CARE-MULTI-PURPOSE)
l! ‘th Science from recognized board and
' Junior Primary Health Care Technician 1t .atz from NWFEP Medical Faculty / [8-25 o L
| . . o ) R - o - By initial recruitment
| (Multi-purposey BPS-9 recognized institution in relevant field / Health vERTs
! Technology
| 98, 30% by initia} recruttment with Diploma in 50% by promotion {Tom amongst Junior
5 Primary Health Care Technician (Multi- | relevant field / Health Technology from Clinical Technicians relevant field oni 3 50% by ivitial recruitment
- purpose). BPS-12 Medical Faculty . basis of seniority cum fitness with 3 years years 50% by promotion
OR Recognize [nstituiion service as such '
—a, £y
99. . . . - 100% by promoticn from amongst
Senior Primary Health Care Technician i L ! L
. clinical technician BPS-12 in relevant .
v 3. (Multi-purpose) o . Bv promotion
BPS-14 —_ field on seniority cum fitness with 4 years —
service as such
100 - . . - L. 100% by promotion from amongst
Chief Primary Health Care Techrician V70 By prome Sos
4 (Multi-purpose) chinicat technician BPS-14 in relevant By promotion
’ E.EPS—!GP 4 I field on seniority cum finess'with 4 vears B Ye
servica as such
101, 30% by promotion fram amongst Chief
K - Primary Health Care Technologist Clinicai Techaicians BPS-16 in refevant 18-40 30% by initial recruitment
o (Multi-purpose) BPS-17 field 2x basis of seawority tum fimess ears 30% by promoiion
102, . 30% by initial rzerufing ~linical :
; 3 Senior Primary Health Care’ in relevant fial 'Cﬂiﬁg- ’ PS. 17 o basis of o r-': 18-43 50% by mitial recruitment
: . - - e o s ~ =1/ 00 DASKS 3ent ; - .
: Technologist (Multi-purpose) BPS-18 MPH/M AU Sc Y D Lo 315,01 semonity VeArs 30% by promotion
- § - B ‘ n cum fitness with 7y ears seovice as such :
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE W, -~
TRIBUNAL PESHAWAR —
ﬁm‘s‘h . ’wé&;

EXECUTION PETITION NO. ___/ QJ OF 2018  pwr ~M
[Y 3 Rt

porsd

Muzamil Hussain s/o Muhammad Jahangir R/o Jabbar Waiz. Dera

Ismail Khan.

& (Pgtitioner)
~ Versus
.. Director General Health services, KPK Peshawar.
| i». District Health officer (oH0), District Tank.
|
|
(Respondent)'
EXECUTION PETITION _
That the petitioner hereby applies for execution of the Judgement
herein below as follows:
1 Suit No. Eervice Appeal No. 957/2015
2 Name of Parties T Muzamil Hussain s/o Muhammad
: Juhangir Rfo Jabbar Wala, Dera Ismail
Khan.
~
(PETITIONER}
VERSUS
' A o
' ﬁ AP ' 1. Goverament of KFPK, through sccretary
P Y Health Department, KFY Pushawar. '
/{‘: ‘;'f'»w s PRl 2. Socretary to  Govi: ol KPK, Haenlth
’ i Dcpartmcnt, Peshawar,
e 3. Director General Herlth services, KPE
/ ' . Peshawar.
'/ 3. Dircctor Mdminlstnuon]. Director
General health services, KPK Peshawar.
‘ 5. District Health officer IDHO), District
Tank.
6. District Accouiits Officer, District Tark
B ot MR (RESPONDENTS|
2 Date of Judgment 19/02/2018
3 Whether any Appeal | Ni B
preferred from : :
Mﬂgm%'l‘t : i
4 previously execution | NC. DETe _
petition 1s filled or not LT .
52“;;',;%1.‘ ' P ‘.‘" “; . :




Court af

Form- A
FORM OF ORDER SHEET

Executlon Petition No. _195/2018

Order ar uther proceedings with signature of judge or Magistrale

5.No. Date of order
proceedings
1 2
1 13.06.2018
2- ; E‘1 eté}“: ?ﬁ ’g

13.09.2018

27.11.2018

The execution petition submitted by Mr. Muzammil Hussain
through Mr. M, ‘Wagr Alam Advacate may be entered in the relevant

register and put up to the Court for proper order please,
RECTSTRAR 3 16113

This execution petitian be put before Touring S.

Bench at D.1Khan on 23 & - 20 fé.

;gffgz,—

CHAIRMAN -

Counsel for the petitioner present. Notice be issued

the respondents for implementation regort for 27.11.24

B

(Muhammaﬁﬂ'\mm Khan Kundi
Member _
* Carnp Court D.1.Khan

befare §.B at Camp Court D.i.Khan,

Counsel for the peritaomzrs present. Mr, Usman Ghan;

Dlsmct Attorney for the rcspondems present. lear ed

counse! for the petitioner requested lor adjournm
Adjourned. To come up for further proceedings

21.01,2019 5.8 at Comp Court D.L.Xhan, ¢
: f{‘ﬁ/f»*

{(Muhammad Arfin Khan Kundi
Member

Camp Court D1 Xhan

nt,

on
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- Petitioner in person and Mr. Farhaj Sikandar, Disteict ? 7

s 4,(/*
Attorney alongsvith Samiullah, Data Entry Operator for“thc:" g

respondents present.

Representitive of respondents has produced copy of
letter dated 11.04.201% issued by DHO. Tank, wherein it is
nated that the petitioner was ineligible candidate for the post
ol Junior PHC Technician as per approved Service Structure
of Government of Khyber Pakhtunkhva Health Dcpartmcm,

the aflice was therefore, unable 1o reipstale him. TI::. feter

alonpwith its enclogires s placed on record and i copy “has

Ieen tanded over to the petitioner who sucks adjourniment on

account af non-avilability of his lcqmul counsel. Aﬂpumcd

1 260022014 helee S al camp courl £l hhnﬁ. f
}7 -

C,l;.urm'u -,
Camp Cot FNGL\\?J!

Cownsel Tor the appellant present. Mr. FFarhaj Sikandar,

District Attorey Tor the wsrfnndmts presens, L.earned counsel for

1Iu: uppt.llam submitted application for withdrawal of the present

service appeal o’ the grcund mentioned in the application.

Application is pliced on record. In this regard signature of

jearned counsel for the appellant was also obtained at the margin

of order sheet as a wken of prool.

n the light of abowve application, the present service

appeal is dismissed as withdrawn, Filc he consigned to the record

room.,
ANNOUNCED . ,
26.02.2019 , / P
A £ ‘)_'" ‘C(.p‘e." ";‘. :- )

i / “ *
{Muhammad Amin Khan Kundi)
» Member © .

Ty CompCoun DiKhan

T iy L F
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Tmb 13 Lemt:e h’l' \/Il. \IUIamll Hussam S/O Iehanmr R/O Vlll.l(fe Jabb‘ln' ‘v\’dld Dlstnct

DH\h.m has undetoone \’OIU']talll\' Tlammo ot “Malana Supervnsor” v1de [hlS office order- - \o 276-7¢ /\l(P

dated 08-01-2013 tor the Peuoa af 03 NIonths mth effect from 10- 01 2013 to 10 03 7013 and he is well versant e the

Job of Malaria Su;*crvisor.
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ert Petitlon No /2018

o .‘ Jabbar Wala Dera Isma;! Khan

' ..... -Petitioner

BEFORE THE HONOURABLE PESHAWAR HIGH COURT,
' BENCH DERA ISMAIL KHAN

VE R§U

. 1.'Govt of - Khyber Pakhtunkhwa through Secretary Health

KPK Peshawar

. 2. Dlrector General Health Serv:ces Khyber Pakhtunkhwa,
o Peshawar ' |

3. District Health' Officer (DHO), District Tank.

4.Accountant Genera! Khyber Pakhtunkhwa Peshawar

’through Dlstnct Accounts Ofﬂcer Tank

fesesNTENNE S

DECLARING THE i NDECI SI ON/OMISSION QF

RESPQ&DENTS IN THE CASE OF PETITIONER BY NOT

REINSTATING INTO §ERVICE AS ILLEGAL, UNLAWFUL,

AU HORI Y. IN VIOLATION OF THE

- WP N0.1174-D 2018 (Grounds)

S ' o "?éi:f’f?}*’%ﬂ,@wﬁ‘ |
| 'fWRIT PETITION UNDER ARTICLE 199 o'/HE_
o C',CONSTITUTION OF _ISLAMIC REPUBLIC OF"

PAKISATN 1973 AGAINST THE ILLEGAL AND

o '-NQT IBEATED IN ACCORDANCE WITH LAW

A'_:QN ACQEPTANCE OF THE INSTANT WRIT PETITION AN
APPROPRIATE WRIT MAY PLEASE —_BE _ISSUED

A N
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'/ IN THE PESHAWAR HIGH COURT, D.LKHAN BENCH
b,

. / - FORM OF ORDER SHEET

/[ Date of Order or other proceedings with signature of J udge(s), i 27 My
.7 | order or . ' ' : - g
/" | proceedings - -
@) )
S 12442019 | W.P.Ne.1174-D/2018.
: Present.- Muhammad Waqar Aiam Advocate for [~
. : ' petltloner
; **‘ik
SM ATTIOUE SHAH J At the very outset the
'learned counsel for the pctltloner stated at the bar that
he is under 1nstructlons from hIS chent not to press the S
' mstant petmon and requested for wnhdrawal of the
same.
|
: {] 2. - Dismissed as withdrawn.
ﬁ! -
;§ :
i : Announced.
' Drt:24.4.2019. JUDGE
- JUDGE®
! b
‘ G B Ny — O: l
:AI)_QI-,“.‘ 1)
C,Om'insz- ;‘:(?;, :;itj-;,.;-'
No of Pavoév" o  JER
Conving Fen S
Umvm rco i 62'-_; _Z“_ _
Total Foe . __,_,_?:__ L& ' R
Copy(t‘ d\/ af)! ‘hh (\ryég.:ﬁg
.' . Copy delivorast on_| .::;Q_Q‘
o e , ~ Si.gnaturle of t*f}atiuxdr;__ '
T A V" | o
o » e g - . Hon’ble Mr. Justice SM. Attique Shah
: . S o : Hon'ble Mr. Justice Shakeel Ahmad .

[PV S SV
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Bi-FORE THE KHYBER PAKHTUNB HWA SERVICE TRIBUNAL PESHAWAR

G-

/\ppeal No. 9S7cf 2015

~Muzamil l—Ius<amS/0 \/lohammad Jehangir R/o Jabbar Wala Tehsil & Dlstrlct
‘ : ‘Dera lcmall Khan

' (Appellant)
VersuS'- o ~

Govei nment of Khybel Pakhtunkhwa through Secretary, Health and others
: : ' (Respondents)

PARAWISE C()MMENTS ON BEH. ALF OF THE RESPONDENTAI}O J teS

M{f ),4;} ED

.(-)r {{Fﬂﬁﬂ',g

P'RELiMINAR'A:’.OBJ ECTION S.

I That the appeal 1S not mamtamab e and i mcompetent In t e eyes of Law in

- the pxtsenr form.

o

. That the anpellant is estopped due to hlS own conduct to file this appeal '

G2

. That the ap pellant has got no cause of actlon and locus standee to ﬁle mstant

appeal.

4. That the- appellant has not come to the Tribunal with' clean hands and has

) suppressec all relevant facts.

5. That the ¢ appea is bad for mISJomcler/nonjomder of nece ssar) parties.
6. That the appeal is badly time barred and the appellant has concealed the
material fa ots fir om Honoutable Tnbunal .
7 That the Ilonourablc Service lnl:una I has HO_]U.I‘]SdlCthIl to entertam the |
instant apreal in its present form. )
8. That the appeal has been mis- orlented mis- constructed and mlstakenly |
- drawn and is mcompetent In its present frame and conte/\t and i is llablc tor

Rejectlon

9. That the appeal is weak havmg no force; fabrlcftted ﬁctttlous based on I]l
will, mollified and havmg no toonngs in the eyes oflaw L

0. That plocecdmg with the instant appeal would be a futlle exercise andjust " o
wastage of the pr emous time of this Honourable Trlbunal

11.That as stated n the Ob]&CthI’lS supra, the appeal Is beteft ot" c*tuse of action ., -

and is lxab for dlsmlssal




P

S RESPECTFULLY SHEWETH

ON FACTS.

Para.l. This‘.Para is pertained to rezord, h.ence, no comménts. . |

Para. 2. This'_Pz_lra is also pertained o recofd, hence, no ccg:rnments.

‘Para.:3. ThislPéra is correct to the extent that the s:er;vi;ces of -the. appellani

were sterminatedon. the grounds that the neither advertisement was’
mads nor proper selectior: committee was cohétitutéd.. Further, the
appeilant is the resident of Dera Ismail Khan and remained absent . -
after his appointment. Similarly, the Government has not formulated
new criteria for the post of Inséct Collector. (Notification attached)

Para. 4. This_'Pe;lra is correct to the extent that the éppeil;ﬁ.nt'héts pr_e'fen‘ed his .
' representation but the same was-filed by the. Appellate Authority.

|
: ~ Para5. Sinc: the appointments were made in violations of rules without .
, observing codal formalities, hence, appellant. was terminated on the -
' " grouads mentioned above and there was no- need. to inform the
appellant regarding rejection of his departmental dppeal.

Isara.;IO. Inco:rect, vehemently denf.éd.The appellant has no legal. or vested
right to invoke the jurisdiction of Seryice Tribunal.

. . . o X . ) , o " _NS
. . M"%‘%‘;,ﬂ"b !
GROUNDS, . - TR,

i 8
Para. A, Incorrect, perversely denied. The acts and de€ds of the Respondents
S in th2 vast interest of the general public dre just, légal and covered.
with the rules and policies given by the Government and could not be
violated any of the rules or policies for the'interest.of an individual.,
Para. B. 'Incorrect, vigorously denied. The 'a'ppellant remained absent from his - -
. duties after his appointment. The appellant possess the domicile of

District D.1.Khan which shcws that he has no interest in the service at
Tank.. C

Para.C. Incorrect, interisively denied. The appellant” was temiinéte_d after.
' ' completing all the codal formalities in letter and: spirit according to
rules and-existing policies. B C

Para. D. lncorf'ec‘t forcibly denied. The referred judgment is not related to the
case of the appellant. '

Para. E. [ncor.ect, fervently denied.The detailed reply has_?zilre-adjf been given
in the paras supra.. . S

Para. F. Incor-ect, vehemently denied. The termination order was issued in

accor lance with law and rules and the petiticner ‘has not been
discriminated at all.
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It 1s, theiefone ~most humbly prayed that on acceptanf“e of thls Para-

wiséa '
comments the a; wpeal ‘being, dev01d of legal footings and merlt may gracwus y be
dismissed with cost

3

Secretary“to Director Genera Health Serwces

(JOVel nment of ;\hyber PakhtupKhawa Khyber PakhtunKhaw' Peshawar

"Health Depaitment Peshawar
Respondent No ')«7{)

Respondent No 1& 2
(District Hea)th- ficer)

Respondent No 5

Era
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j' e 0‘50
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o A GOVEINMENT 07 sy ip, S
L o \“)J" . L. ™~ > ™ v ] - . B ..
R ad G, : j I{EAL f 31 }‘ - "’t’i\,T MENT, ~
’j ,\.‘! . ’
i ' !
o
A "240.SCB, HD. 1, 30“6-07 PHS A
EREEN S Pawd Pa shawar the 12" Sy, 2007
1 Vhe'Dircetor Genarnl .-m.;*.ul%»ani(y::s. MW P Puna\\m
~ 2 Al Execurive. Tstrict Officer Health, NWFp,
5. Al Medical Seperinge adent, 11 O Uespital in NW IP
4. The:Director Health Services, FA TA. f\JW Pyp .
s /'xll Cxecutive District Officer, T manu. €\’I‘P / ) ’
‘ SUBJECT:-. I\INT\U"\‘TA'I I’)\‘ T ARA ICS SLRVI! F ?TRUCTU
! Deur Sir;
, ‘
} I'am directed fo refer to the s uh..act nated above and. fa Forward herewith o
; wp\ of letter- No. 149 PHSA HRD PSS 2006-07 6198 dated -".5__.7‘007 alongwith copies
S0l the vode of ditferen catevories of st alivued b\ hmn 'D‘purtmcm 1y
i | implementation: o Frevised li—ﬁig]_w Sage ] mmmdm' Servi u.es Strucmre ot NWE P
”: L Ny fae :_-\ ‘. :. .“ .. :_.‘A ' ) 3 e ’
{t
I !L iSsthereliie regueitad dhay, smplemem the new wdc mlottw by Finanee -
] .
12 ‘ E.)ep,artmem -'{urtnf' the current fing 11 vear 74‘%-”/ for .c.‘lvctr on 1N the Budwet Bonk
7

~for the vear | Ju7 08 at Dn'mct lv\tl

-Lnel Asabue, S .
: .Ybu,rs‘l-lhit-hfull;;, .
Kmyf C.. L&
' lP\H‘\N ZALT) '
ON OI‘F ICER (B1DC

Fadstz ol even-number & date:
Copy forwvarded to he:
o Budeet Ofticer-Vi. Fingnee Depirtiment. Govi, ul NWFEP. Peshawar.

20 Director. Provineia! 1! calth S;rw‘u Academy, \'V\II‘ Peshawar with
/_ AT 7 -the request 1o persue the case with all of tl";t‘ abow quarter under
L
l .

Y, SN 1rmmnno*1 to Heaith fuw“tr;cnr P . :
v ("1. 1 o | 4\*7 — ¢——6/L.

yﬁw i I - SECTION OFI‘ICER(FUDCE'
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New Designation

¥ _Sisting Designation

[Code [Designation

- [Code_ [Designation

- District Flealth Services (Malaria)

!

IName of post’

[&)GE‘ IName of post
AllE !A)‘lef’ll t Malaria Superintendent

J066 lhmlor Primary Health Care. Technician (Multi Purpoéc) )

[H008  Insect Collector. -

JO67 |Junior Clinical Technician (Pa[ho[ooy,

J066 |lunior Primary Health Care Technicin (Mulii Purpose)

1066 i Junior Primary Health Care Technician (Multi Purpose)

:MO04  Malaria Inspector

") wl jI\’TI‘CIU\.OPlSt

" {MOC6 fMaiaria Supeivisor

L

JOO( fumor Prma.v Health ¢ Care Technician (Myli | ldipose)-

Total. 4 r

-

! P440 {x rimary Health Care Technician, {Multi Purose)

Y T ey fr~in/m o
1C233 ('} Superv

rer Ho.x, pltal Tank

! ! P249 fPrlm ary Health Care Technician (Muli Purposa) _ [ 1

. Total .

!J':ntd» ln.c.h.lu,un

.:dmr»- N (Raﬂl-—ologv) ) T I )
R | R

67 Thm. or Ciintcal I thcmn (Pathy )xr)gv)

P e INISITEITTT Y L

P cimary ”CJ“]TLM’L Technician {vuiti Purpose)

o

[

).!‘5 T ' Tohri‘ ‘
- cu . TN ' .
g — . . . e
12 4 7 246 |1 rimary Health Care ’]Pchnolor':st {(Mulii E-..:’pose) R
-~ -~ - - -~ - : —-
g _[ z lunior mm.c'zl Technician {Dentat} 49 ﬁ
¢ b ;'P nary Health ( Care Technologist {Mu'u T Ul}lO)L) 7
! _ ,'Ch'cfi’ thmary Health Care Tec hanician (Vulti ] urpose) 16

:.e.,n) Primary Health Care Technician (MCH)

an.m’ Health Care Technician (MCH)

G:Eh.

{Jumcn lmtc:ul chnician (P hannacv‘

LI fud

;Junror Clinical Techuiician (Pamoluoy)

o IV A

i“” i \l B 0]

.

Sl

B T s e SO S Y N

-i)

1
J',l gratory Asslw 201t
;

£

Cliniea! Téchrician (Patholo Yy )

T
ATV LN w:,‘f-i‘:‘if,?ﬁ"_, TR S SR
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e Tank
SH:1
{rers ti: 00717508, Buckle:
Hame g HUZAﬂIL*HUSSAIN . .
"H~ TECHNICIAN M
CHIC Ho.121011407%719 ,
GPF Interest Free
09 . Active Temporary
PAYS AND ALLOWANCES:
0001~Basic Fay
1000~-House .Rent Allowance
1210~Canvey Allowance 2005
1300-ftedical Allowance
1971-Adhac Allowance 2011@ i5%
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

~ Service Appeal.No.585/2019

‘Muzzamil Hussain Versus Govt. of KPK etc:

REPLY ON BEHALF OF RESPONDENTS

RESPECTFULY SHEWETH.

That the appeal is not maintainable and incompetent in the eyes of law

in the present form.

2. That the ap'pellaht is estopped due to his own conduct to file. this
appeaf‘ ) |

3. That the appellant has got no cause of action and locus standi to file
instant appeal. ‘

4,  That the appellant does not come to this Tribunal with clean hands

| and has suppressed all relevant facts. -
That the éppeal is bad for misjoinder/non-joinder of necessary parties.

6. That the appeal is badly time barred and the appellant has concealed
the material facts from Honorable Tribunal.

7. That the Honorable Service Tribunal has no jurisdiction to entertain the

, instant appeal in its present form. |

8. That the appeal is weak having no force, fabricated, fictitious, based
on ill, will, mollified and having no footings in the eyes of law.

9. That the proceeding with instant appeal would be a futile execise and
just,,wastage of the precious time ofy this Honorable Tribunal.

10. That as stated in the objection supra, the appeal is bereft of cause of
action and is liable to dismissal.

.ON FACTS:

1. Para No.1 of the appeal is totally incorrect. Not'admitted, because
the appointment  of the appellant was illegally made without
observing codal formalities, hence the question of appointnﬁent is
incorrect. |

2. This Para pertains to personal data of appellant.

r~



3. That in case of présent appellant, the answering respondent took
action and examined the total procedure of appellants’
appointment, it reveals that accbrding' to advertisement the
Fequired age for appointment as Junior Clinical Technician is 18-30,
but at the time of appointment the appellant already underage
reflects from the Medical Fitness Certificate attached by the
appellant himseif in his service appeal on Page No. 14, as well as
the appellant also does not diploma holder hence in these
circumstances the appellant have not an appropriate right to -
reinstatement in service. Since the appointment were made in
violation of rules without observing codal formalities, hence,
éppellant was terminated on the grounds mention above and there

| Was no need to inform the appellant regarding rejection of his
department appeal. '

4. That the Para No.4 of appeal pertains to record.
5. That the Para No.5 pertains to appellant record.

6. This Para incorrect. The reply already submitted through above

Paras.
7. That the Para No.7 pertains to record.

8. That the actual position of the appellant is already explained by the

| answering respondents, the appellant misconceived the department

as well as Learned Service Tribunal with the bogus and fake
circumstance of the case, hence liable to be dismissed. -

9. That the appellant has no cause of action or locus standi to bring -
the instant appeal and has no right to invoke the jurisdiction of
Honorable Service Tribunal with filing of fresh/new appeal.

10.Incorrect. Not admitted and denied.

ON GROUNDS

~a. All the illegal appointments including appointment of appellant were
‘removed are just and according to law, hence the case of the appellant is
weak at this point. '




-

b. Not admitted. Denied. All the process of appointment was made lonely by _
the then District Health Officer, Tank (EDO Health Tank), in mis-exercise

of powers, thus incorrect.

c. In light of judgment of Service Tribunal, the respondents examined the
eligibility of the appellant, provided him opportunity of personal hearing,
found him ineligible/not qualified to be appointed against the impugned
post.

d. The impugned order has been passed by the competent authority in
~accordance with the judgment of Service Tribunal. -

e. Each and every case has its own merits and demerits.

f. This Para is totally incorrect and not admitted because the appellant'comd
not be reinstated in service according to rules.

g. The appointment of appellant was made in result of mis-exercise of
powers of the then District Health Officer, Tank as submitted through
above Paras hence in thesé circumstances the answering respondents
have not made any violation of the Constitution in Article 4 and also the
appellant did not come to this Honorable Tribunal with clean hands, thus
denied.

It is, therefore, most humbly prayed that on acceptance of this Para
Wise comments, this Honorable Tribunal may very graciously be please to

dismiss the instant appeal of the appellant with costs.
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'SECRETARY HEALTH DEPARTMENT

Khyber Pakhtunkhwa, Peshawar
(Respondent No.1)

DIRECTOR GENERAL HEALTH SERVICES
Khyber Pakhtunkhwa, Peshawar
(Respondent No.2)

low,
DISTRICT-HEALTH OFFICER
District Tank. (Respondent No.3)




