BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Appeal No. 506/2019

Date of institution 25.01.2019

Date of Decision ..  18.07.2019
- Nafees Khan son of Munawar Khan R/O Shenokhel Hangu Road, Rigi Banda, - -
Mohammad Zai, Tehs:l and District Kohat. ... (Appellant)
VERSUS .
" The Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar and 3
others. (Respondents)
. Mr. Ageel Yousafzai, _ :
Advocate , For appellant.
MR. HAMID FAROOQ DURRANI, ... - CHAIRMAN
JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN -

1. The appellant is aggrieved of order dated 26.09.2018 passed by Agency

~ Education Officer, F.R Ko_hat, whereby, he was transferred from Go_vernment Middle

School, Sheraki Bala F.R Kohat to GMS Sra Mela Bosti Khel, F.R Kohat.

2. Learned counsel for the appellant heard and available record gone

through.

3. Admittedly, the appellant submitted a departmental appeal against the

impugned order dated 26.09.2018 to respondent No. 2/Secretary, Elementary and )

Second_ary Education Department Khyber Pakhtunkhwa on 10.01.2019. He was

ob_li‘gated under the Khyber Pakhtunkhwa Civil Servants (Appeal) Rules, 1986 to

A have preferred the 'requisite appeal within 30 days from the date of communication

of the 1mpugned order Learned counsel, while explaming the delay, contended that

the appeilant submltted a Civil Suit- before the Court of Senlor Civil Judge ‘Kohat -

'wherel,n declaration was sought in respect of impugn’ed'transfer:‘_o‘rder. On_'
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05.12.2018, the Suit was rejected under Order 7 Rule 11 Civil Procedure Code on

the ground of lack of jurisdiction of Civil Courts in the matter. In his view, the delay

in submission of departmental appeal was condonable in the circumstances of the
case. |

The appellant, out of his choice, went to a wrong forum instead of pursuing
departmental remedy, therefore, fhe time spent in thé proceedings before the forum
was not tol be excluded for the purpose of statutory Iyimitation for épbmiss__ion-of
depaftmental appeal. The appeal, however, was not respondéd.to till fiiing of instant

appeal. In a case where departmental appeal is preferred beyond a beriod provided

for the purpose the service appeal before a Tribunal would not be competent. .
" Guidance in the matter is sought from judgments reported as 2006-SCMR-453 and

© 2012-SCMR-195.

4. The appellant, even otherwise, has failed to set-forth any cogent ground to
impugn the transfer order dated 26.09.2018. He has relied on a news paper cutting
regarding the ban on transfers of official in the Education I-)epartmentb‘ut'_ né such
document is made part of the brief. It is also noticeable that the appellant has been

transferred from a school to another, both situated in F.R Kohat. Against the said

: backdrop,the compassionate ground of his health condition cannot be pressed into

service.

5. In view of the above, the appeal in hand is dismissed in limine being devoid
of merits requiring its admission for regular hearing.

~ File be consigned to record room. \

(HAMID FAROOQ DURRANI)
CHAIRMAN -

ANNOUNCED
18.07.2019

i ¢




Form- A
FORM OF ORDER SHEET
. Court of
Case No._ 506/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 16/04/2019 The appeal of Mr. Nafees Khan resubmltted_today by Mr. Shahid
Ali Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. \
- REGISTRAR © 16 \M\Ag
2- ,2;7,)0“') 'ﬁ This case is entrusted to S. Bench for preliminary hearing to be '
put up there on 7’7/0')/I 14
CHAIRMAN
27.05._2019 Notice to appellant/counse!l for preliminary hearing
' on 14.06.2019 before S.B.
14.06.2019 Juhior to counsel for the appellant present.

Due to general strike on the call of Khyber
Pakhtunkhwa Bar Council, instant matter is adjourned tg
18.07.2019 for preliminary hearing before S.B.

Chairman
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This is an appeal filed by Mr. Nafees Khan today on 25/01/2019 against the order dated
26/09/2018 against which he preferred/made departmental appeal/ representation on 10.01.2019
the period of ninety days is not yet lapsed as per section 4 of the Khyber Pakhtunkhwa Service
Tribunal Act 1974, which is premature as laid down in an authority reported as 2005-SCMR-
890. | | S | |

As such the instant appeal is returned in original to the appellant/Counsel. The appellant
would be at liberty to resubmit fresh appeal after maturlty of cause of action and also removmg
the followmg objections.

1- Annexures of the appeal may be attested.
2- Annexures of the appeal may be flagged.
3- Memorandum of appeal may be got signed by the appellant. -

No. /64 ST, | \
Dt.2L2—J— 2019 EK
A REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Shahid Ali Adv. Pesh.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHAWA

enneaine. 5 o
Service Appeal NO. * 2019,

Nafees Khan S/o Munawar khan R/o Shenokhel, Hngu Road, Rigi Banda, Muhammad-Zai, Tehsil

and District Kohat. ' &q, Yher pp

nkh
"Vieg ,gﬁﬁ:}'wa

oo (Appelldityes NO"'LL

7
s w25/l o

1. Government of Khyber Pakhtunkhwa KPK through Chief Secretary at Civil Secretariat

Peshawar.

2. Secretary Elementary and Secondary Education Department Government of Khyber

Pakhtunkhwa.
3. Agency Education Officer FR Kohat.

4. EDO Elementary and Secondary Education District Kohat.

\

... (Respondents)

SERVICE APPEAL UNDEk SECTION 4 OF SERVICE TRIBUNAL ACT 1974 AGAINST THE IMPUGNED
TRANSFER ORDER NO: 340-41 DATED.26. 9. 2018.

Respectfully Sheweth;

The appellant most earnestly craves permission of this Hon’ble Court to submit as under;

F%feqﬁm-&aﬁ?

RSl

}f\ ‘\ 0 BRIEF FACTS:

1. That, the appellantis bonafide citizen of Islamic Republic of Pakistan and his ftindamental
rights are protected under the constitution of Pakistan 1973

4

R —‘“\hr\‘\\dz That, the appellant is a school teacher and has been servmg as a drawing master in various
L’-—: ' ‘Tw ‘&1_( government schools of FR Kohat for the past 25 years.
3. That, on 26.09. 2018, while he serving as the drawing master at Government Middle
School Sheraki Bala, FR Kohat, the Agency Education Officer FR Kohat issued his transfer
order‘for GGMS Sra Mela Bosti Kheil, FR Konat. S



(Copy of the transfer order is annexed as annexure A)

4. That, filed a suit against this impugned transfer order before the court of Senior Civil judge
Vil on 29.09.2018 challenging the order on the grounds that the provincial gover‘n‘me‘n_t

had placed a ban on transfers in the elementary and secondary education system.

(Copy of the Suit filed is annexed as Annexure-B)

5. That,on 05.12.2018, the Court disposed of suit with the direction that the matter be taken.

up before the right forum, i.e, the Services Tribunal.
(Copy of the Court Order is annexed as Annexure -C)

6. That, on 18.12.2018, the appellant collected the Court Order, and decided to follow the
instructions of the court. _

7. That, in the pursuit of taking the matter up before the Services Tribunal, onm
the appellant under Section 10 (xiv) of the Postiﬁg aﬁd Transfer Policy of Provincial
Government made under Section 10 of NWFP Civil Servants Act 1973, filed a '
departmenta! appeal before the Secretary, Elemeritary and Secondary Education KPK,

however, the Education Department has not responded thus far.

(Copy of departmental appeal is annexed as Annexure-D)

8. That, thé appellant feeling aggrieved by the transfer order, seeks redressal from this

Hon’ble Tribunal, interalia, on the following grounds:

Grounds:

A. Because the KPK Government had banned the transfers of teacher in the Elementary
and Secondary Education system when thé impugned order. was issued, and is

therefore void ab intio.

B. Because, the appellant is of old age, and has been suffering from Hepatitis for the past
-two years, and his h}ealth condition as well as his age warrant that he be stationed

near his home, so that he can get due care and proper treatment.

(Copy of the medical report is annexed as Annexure-E) i



s

C. Because, the transfer of the appellant depicts the collusion and mala fide intentions

of the headmaster and agency education officer.

PRAYER:

It is, therefore, most humbly requested that this Hon'ble T'ribuﬁalmay be pleased to:

1. Set aside the impugned transfer order dated 26.09.2018;
2. Order the Respondents to repost the petitioner t6 GGMS Shérakai Bala, FR, Kohat;
(the previous school of appellant).

3. Grant any other relief or remédy that the Tribunal deems appropriate.

Through
Special Attorney

_ Zahir Shah A

Through

dvocate High Court
And

Shahid Ali khan Yaftali
Adve cake pes\«&“b“

CERTIFICATE

It is certified that no such other Appeal on the same matter has earlier been field by the appellant

before this Hon’ble Truibunal.

v?zate
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHAWA

Service Appeal No. . J2019

Nafees Khan VERSUS Secrétary to Govt: of KP and others

AFFIDAVIT

I, Zahir Shah Afridi S/o Sharif Khan Afridi R/O Swati Gate Peshawar , being Special Attorney do
hereby solemnly affirm and declare on oath that the contents of the appeal are true and correct

to the best of my knowledge, and nothing has been concealed from this Hon’ble Court.

DEPONENT

CNIC No. 17301-13905437

)
Identified by:

Aqeel/l odsafzai

%)cate High Court
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INTHE COURT OF ZULFIQAR AHMAD KHAN CIVIL JUDGE—VH, KOH,
. . L:"""

VERSUS —~ Agency Education Officer,
Kohat efc

Nafees Khan

Order No.9
05.12.2018

Plain [l e person present . and

Defendant nocd (hrougph rc:prcscntmi\fc

wel present.

1
ks

e

Ll

i

1

|

NG %qmﬁff who contested the app

delendant no.2 through his waorlhy cou

My order is intended to dispose of application, filed by the defendants as @
heduling conterence, under Order VI

¢ .;of notice of case management @ fmd sC

was given @ and next date was fixed for reply ol the

Notxcc of application
18, replication denying therein the

lication by il

allegations of the defendant no-. | at its tooth and nail. -

Next date was [ixed for the arguiments of the worthy counsel for the partics.
Arguments heard at length and record (horoughly scanned with the valuable

assistance ol the worthy counsel for the partics.
‘Tersely, pl‘\mm! filed suil for dectar ation and injunctions also .\‘0111_:,1\.1 as i
conscquential celiels. Plainti(f averred in his plamt that he is working as 8 DM G-
M-$ in sheraki bala Darn Adam Khel, Wohat; that he has unblemished carrier and
as a rosult of persuasion of defendant no.2 9 he was transfe erred to fur ung ared on
26.09.2018 though ;Jovunmunt has banned wansfers ol the teachers; that plaintift
was forced o teach class s grudent in middle school; that such act of the
defendaﬁts is based on malafide and be decla;'ed a5 void ab initio and ultra VITCS,
Al in vain; that final refusal on the

that defendants were repeatedly approached but

part of the detendants l‘ln‘ccd him Lo file suitin hand.
{
BN

i ol the plaint waorthy counsel for the dele

Nay saying o lht, assertio
s bound to follow the dircetives

no. b oaverred in s writien sk aterént that ph it
of his high-up and allegations ol the plainttl are pascless and bused 01 SUrmises
and conjectures. Lastly requested for (he dismissal of the suit in hand.

The essential fact cannot be denied that plaintillis & government servant and
all the terms, conditions and regulations © [ service, governed 10 him, cames within

the ambit of Service Tribunal. The Junsduuon of ci
212 0f lhu"cons[ﬂutmn 0

by the Article 2

\'11 courts 11 in Ser 'l lers are
{ YT "ﬂ giv i

barred as enshrined [ Pakistan and

expressly
-

-l
T OmNG BE

Shahid Ali khan Yaftali

Advocate Peshawar

ondant AN



this factuni has also been endorsed and discussed by the apex courts time and ag

that the matter reparding transier ol the civil servants, terms and conditions, -

services, transler order passed on the basis of malatide or Coram non judice or s in,
SRR violation of any rules could not be agitated before the civil courts or high courts in
i writ jurisdiction. :

Wisdom has been drawn from 2075 SCMR 456 “ Ali Azhar Khan Baloch

o ! '. A and others VERSUS Province of Sindlt and others”, wherein it was held as

LN A

under:

149 Article 212 of the constitution ousts the Jurisdiction of

high courts and civil courts in respect of the matters pertaining to
terms and conditions of civil servants. In other words, the provisions
of Article 212 do not confer a concirront jurisdiction to civil courts.
High Courts and Tribunals. The ouster contemplated under the said
Article is a Constitutional conunand, and, therefore. of HCCeSN iy
restricts the jurisdiction of civil courts and tigh Courts on the

subject, which squcirely falls swithon the ovelusive deomerin of tribunals.

150. The high court of Sindh has conipletely overlooked the iitent
and spirit of the Constitutional provisions relating to the terms and
conditions  of  service while entertaining  the civil  suits  and

constitutional petitions filed by the civil servants, which are explicitly

barred by the Article 212. The expression “terins and Conditions

includes transfer, posting, absorption. seniority and eligibility (o
promotion but excludes fitness or otherwise of a person, to be

& i N B . -
; i : appointed or hold a particular post or (0 he promoted to higher post

or-grade as providod  under section b)) af the Sindh Scrvice

Tribunals Act, 1973 Surprisingly, it has been ignored that it is, by

now, a settled principle of faw thar the civil_and writ Jurisdiction
would not lie in respeet of the suits ot petitions filed with regard to the
terms and conditions of Civil Servants, and yet some of the learned
Judges of Hich Court of Sindh have erroneously exercised both civil

and writ jurisdictions with regard 1o the terms and conditions of civil

servants.

Pt S

AR
i S

P ———

Shahid /

Advocate Peshawar




cuits and constitution pc!irionﬁlea’ by a civil

service is voilative

Jjurisdiction by way of
ard o his 1 =

0 and the law.

servant with reg ermy and conditions of
of Article 175,212 and 24
we were informed by the \

152" Yuring the present proceedings,

learned Advocale General Sindh and other petitioners that the civil
servants have ﬁ_lea’ civil suits and petitions before the High court of "\\
Sindh on the subject,which was conclusively determined by this cour’t
we called for the list of the
\

ity judgment under  review.
s of the suits \which were filed before

Jd 1o notice that munierons

in
constitutional petitions as well a
the High court of Sindh, and we are shocke

filed by the chvil servaint: and in some

pelitions and sty ¢ were pending
cases ever restraining orders fad been passed i the matters strictly

or writ pelition and the only and

de the ambit of the sl

falling oulsi
ases was the Tribunal.

proper fori available in such ¢

<o observed that sone of the suits

153. More alarmingly, we al

Ay in violation of the principles set by this

and petitions were clear
nder review. The admis

viously confront and defy

court in the judgment U sion of these suifs and
ned judges concerned 0b

petitions by the lear
Article 189, if nof attract the provisions of Article 209 of the

conxtifution.

The erux ol the above discussion is that suit of the plaintiff falls within the
e civil court is expressly

ad the jurisdiction of th

of the Service Tribunal a
has got an alternate adequale,

s. More so, the plaintiff
for redressal of his gricvances.

e domain

barred in these circumstance
' re the scrv:u:c tribunal
I cpe with no order

and compilation within the |

efficacious remedy befo
d under Order VI rule 1

cssary completion

hence, suit is rejecte as to cost. File be

consigned Lo record room alter its nec

stipulated time.

ANNOUNCED
05.12.2018 ‘ ) ‘
Zulffqar Almad P r et v
it Judge- UKot
RN :’ N ,\)3"

1

peshawar

Advocate






’ | o

- Gastroenterology and Hepatology Clinic
Procedure done endoscopy, Colonscopy Flexible Sogmoidoscopy w //’a.:‘,’

’ Senior Registrar K
. b
=] ’j f(’ 3

 Or. ohammad litaf
| (2RISR

IUHES” J2uh) | &

TS (P o)

SRS (st / | Not For MedicoLegal Pur pose T ‘ (,‘ﬁ.f )@l‘éu‘.,g:
_;ag lro 0”“1 vé/ WC; /pedéawar ‘ | ) ::‘ ’ Lﬁf {:J’J.:J.’/;G 042" Ufi/"/“!.

. ‘ ' . : J)L?U'%{ (ﬁ&-ﬁ)ﬁ@?bb)}"ﬁr :
. @Name N@?Z ees W Agfi. Date @9/ D%?Address ;j'ﬁfj

G oord | ) T h) oo
Hew +uve B , é/{ W(/j

Latter 177 2™ - 7. Dovia %WJ

| |
| 7 4 > e o T
| /1 Z/@@MU Z - mE / ¢ 1

.
? /)S?Z%L'w ’
75/5 78r |

Aol %Zi woH

\/

67 waﬁzgg |

4 '@7//?: smma@%&ﬁ o

- Advocate Peshawar .

ey A S St T

091-5822966,0313-835 35 40 st H K o e b b i

N i 2t et

1%A,16,3,2u*%5 L'@
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~ ' Molecular - LPP Kohat
MR No: Q1-0C-GJ -- Mr. Nafees Khan
‘ - R DOB:  24/02/1969 - 47 Yrs 5 Days Sex :
Sl R Yoo BASBIEE o 02.25ML00007 . Date: 25/02/2016 - 03:02
Order By: Dr. Self On: 24/02/2016
Shifa International Hospital Ltd. R : :
Sector : H-8/4, Islamabad - Pakistan ‘
Phone : 051-8463666 . : . ) o Ty
Fax : 051-4863182 , . :
ML14-Hepatitis C Virus by PCR.
© TEST ‘ : _ RESULT 13
Hepatitis C Virus by PCR........... Detected
The above testing is performed on the Abbott's Automated Extraction and Real Time Amplification system (m20_0_0rt), w_hich
- .is FDA approved and CE marked in-vitro polymerase chain reaction (PCR) assay for the detection of Hepatitis C Virus
(HCV} RNA in human plasma or serum from HCV infected individuals. -
NOTE: ' o , A e B
Results of HCV RNA tests carried out in different labs may not be compared with each other due to difference in specimen
collection, transport, storage, sensitivity, specificity and quality controls carried out by individual labs. .
Fazal llahi M D ) Imran N. Ahmad, M D
" Senior Advisor Pathology . Chiet Pathologist / Director Lab
D.Path Eng. D.C.P. London Diplomate Anatomic Pathology
Diplomate Anatomical Pathology, and Hematology(USA) .
Clinical Pathology U.S.A ‘ Fellowship Hematopathology(USA)
FCAP FASCP U.S.A. ' : and Surgical Pathology(LJSA? Ext :3738
Member AABB U.S.A. Ext.3064 ' . :
- = I
- . o , Shahid Ali Khan Yalta
L . T S te Peshawar
This is an electronig? HRATighreport. It does not need Stamp or Signa SHRA_5134 Advocae :
Result Out 26/02/2016 09:10:54..... Printed: 29/02/2016 13:12:27 )
Fazal llahi Md fmran Ahmad M, FCAP  Dr.Nadira Mamoon Dr.Humaira Nasir pf..ﬁyesha Junaid Dr.Tahir Aziz Ahmed A
Senior Advisor Paihc{logy Chief Pathologist / Director Lab Associate Chief Pathologist Consultant Pathologist Corisuitant Haematologist Consultant Immunologist
0.Path Eng. D.C.P. London Assistant Professor of Consultant Pathologist Assistant Prafessor of Professor of Pathology Professor of Pathology
Diplomate Anatomical Pathology ProfessorofPathology Pathology Program Director Hematology MBBS,
Pattiology, Diplarnate Anatomic Pathology MBBS, FCPS (Histopatholngy, MBBS, FRC Path(U.K) MBBS,M.C.P.S (Clinical MCPS FCPS(Microbiology)
Clinical Pathology U.S.A and Hematology(USA) Cytopathology), FRC Path(UK) MCPS (Clinicat Pathology) Pathology} a FRC Path {immunology)
FCAP FASCP U.SA. Fellow Hematopathology(USA) Ext: 3873 FCPS (Histopathology, CytopalhFCPS (Haematology) Ext:4348
Dr.Asna Haroon Khan Dr.Muhammad Usman Dr.Asim Qureshi Dr.ZafarAli -~ Dr.Shawana Kamran
Consultant Histopathelogist Associate Consultant Assaociate Consultant Assistant Consultant - Associaw Consultant
- MBBS, FCPS (Histopathology Microbiologist Histopathologist Histopathelogist Hematologist 3
-and Cytopathology) MBBS, FCPS(Microbiology) MBBS, FCPS (Histopathology, MBBS, FCPS MBBS, FCPS({Hematology)
Ext: 4203  Exta283 Cytopathology) )

{Histopatholegy, Cytopathology) Incharge Cytogenétic
Ext:4116 Ext4322 Laboratory ™ "

Ext4326 | M-

A




;%)ac. Qj%mma/@m Oﬂv% >
MBBS (Pesh), MCPS (Med),FCPS (Med) MRCPII (UK) 130
=www Consultant Medical Specialist ~ ~———
Assistant Professor Medicine
Hayatabad Medical Complex, Peshawar.

Clmlc B-21 7 Ibrahimi Hospital, Dabgari Gardens,

Peshawar. 0321-9 758882
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OUTPATIENT DEPARTMENT (OPD)

Lady Reading Hospital Appointment Time: 11:00
Medical Teaching Institution, . Amount Paid : 20
Peshawar - PAKISTAN o mvoice No:  K02180201472

hivoelce Date © 23.JAN-18 10:59:54

S/ mepicat TEacHinG )
E2Rp INSTITUTION oFFRY

. WMIRAo  KO200001540350 Name : NAFEES KHAN - Father./ Husfg;and Name ! MIUNAWAR KHAN
Geader: Male A Age © 48 Year(s) : Disirici . Kohat :
vVisit Type : REGUL » Clinfc @ HEPATITIS CLINIC MALE - Room o 4z
Ciimoratar QHéH{r“ -y . C;Ount-f‘i AR CITAYH C}PD
. ;
Complaints:

Findings:

investigations: ' o / ~/7//{

Diagnosis:

Next Visit:
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|, Nafees Khan $S/O Munawar Khan R/O Shenokhel, Hangu Road, Rigi Banda,

Muhammad Zai, Tehsil & District Kohat, do hereby solemnly affirm and declare on

oath that | have filed a case before the Services Tribunal Khyber Pakhtunkhwa, but due
to serious ailment cannot appear in person therefore now | do here by appoint and
authorize Zahir Shah Afridi $/O Sharif Khan Afridi R/O Swati Gate, Peshawar as my

Special Attorney in my name on my behalf in respect of above noted case to do

following acts and deeds: -

1. To file petition, execution, written statement(s), replies, affidavits, reviews,

revisions appeals from the court of Honoruable Services Tribunal Khyber

Pakhtunkhwa, Peshawar.

2. To give statement’in evidence, engage counsel(s}, produce/exhibit documents

on our behalf, sign and execute affidavits, etc., for an on my behalf and to do

each and every act and deed as and when required in connection with the
- above noted case or case incidental thereto and to sign or affix thumb

impression on my behalf;.

3. To appear or seek adjourned on each and every date befora the court (s).

which are deemed essential by him for

proceedings of the above noted case and matters incidental thereto on my behalf.

-
7

And to do each and every acts and deeds

e deemed as

emed instant spe

db
power of attorney in the presence of marginal witnesses on this 25/01/2019.
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ds done by the said Sole & Special Attorney wou

acts and dee

if these have been do;
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d be de
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ne by us and consequently | wo
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Sole & Special Attorney

-

Executant (s)

Zahir Shah Afridi

v

Nafees Khan
CNIC No. 14301

CNIC No. 17301-1350543-7
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Witness No.2

Witness No.1
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