L BN

S.nao.

CCourtol L

Date of order

praLanangy e

)

| .15.01.2024

“ Form- A

FORM.OF ORDER SHEET |
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Order or other proceedings with Sign;aluree of judge o
e
The implementation petition of Mst. Shabana
(‘ - -
Naz submitted today by Mr. Taimur Ali Khan Advocate. it
is fixed for implementation report before Single Bench at

Peshawar on . Original file -be

requisitioned. AAG has noted the next date. Parcha Peshi

is given to the counsel for the petitioner.
By the order of C_hifﬁnan.
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Mahoo Dheri, Mardan. |
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Berore KuyBER PAKHTUNWA SERVICE TRIBUNAL, PESHA WAR

Executibn Petition No. g ? /2029
In
Service Appeal No. 1707/2019

Shabana Naz, Senior Arabic Teacher, BPS-16, Government Girls High School
Mahoo Dheri, Mardan.

VE'RSUS

1. Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat,
Peshawar.

2. District Education Officer (Female), Mardan

3. The Inchargé Headmistress, Government Girls High School Mahoo Dheri,
. Mardan.

4. District Nazim, Mardan
Director Elementary & Secondary Education KP, Peshawar.

................................. RESPONDENTS

)

EXECUTION _PETITION FOR IMPLEMENTATION OF
THE ORDER DATED 14" SEPTEMBER, 2022 IN
SERVICE APPEAL NO. 1707/2019

Respectfully Sheweth,

1. On 13" February, 2019, the petitioner for being seriously ill and was unable to
put herself in attendance in the school, applied for one day casual leave but the
applic'ation for casual leave submitted by the petitioner was turned down by the
Incharge Headmistress GGHS Mahoo Dheri, Mardan without any plausible

reason and returned unapproved.

2. Instead of taking the petitioners’ application against the behavior bf
Headmistress into consideration, DEO (F) Mardan transferred the petitioner
from GGHS Mahoo Dheri, Mardan _to GGHS lGhala Dher Mardan as a
punishment and imposed a minor penalty of withholding of one increment for
two years upon the petitioner through impugned order dated 6" of April, 2019
which was challenged before the appellate authority through departmental
appeal.




X

. The impugned transfer order dated 6" of April, 2019 was assailed before this -

hon'ble Tribunal and the Tribunal was pleased to allow the service appeal
through order of this T) vibunal dated 14" September, 2022 and the impugned
transfer dated 6" of April, 2019 has been set aside with direction to
respondents to restore the increment that was stopped.

(Copy of Judgement as Annexure-A)

. The order of Tribunal has been obeyed to the extent of retention of

petitioner/appellant on her present post at GGHS Mahoo Dheri, Marda(z BUT
THE RESTORATION OF INCREMENT HAS BEEN MADE ONLY IN PAPERS
THROUGH ORDER DATED 29" NOVEMBER, 2023 AND NO INCREMENT WITH
SALARIES HAS BEEN PAID SINCE MAY 2019 TILL NOVEMBER, 2028..

(Copy of Office Order as Annexure-B)

. The office order dated 29" November 2023+is an eye wash just to deceive the

law and order of this hon’ble court because when the main transfer order dated
6" of April, 2019 has been declared illegal and unlawful, then withholding the
salaries for disobeying the illegal transfer order which has already been set
aside is, neither legal nor logical but a defiance to implement the order of this

hon’ble Tribunal.

. The petitioner made repeated requests even through an’ application to

‘ implement the order of the Hon 'ble Tribunal and redress her grievances in

terms of payment of all the arrears including salaries with increment since
May, 2019 till November 202§, but the respondents are adamant to obey the
Order dated 14" September, 2022 passed by this Tribunal in its letter and

spirit. Ayf&e&&m 2d Anree C

. Now, the respondents flatly refused to obey the order of this Hon’ble Tribunal

to release the unpaid salaries of the petitioner of the intervening period to
redress her grievances, the petitioner has no other option but to seek legal

rescue from this Hon’ble Tribunal.

. The respondents were made fully aware of consequences in defiance of the

order, yet they openly flouted and are reluctant to implement the order dated
14" September, 2022 in its letter and spirit, hence the instant execution

petition.



To safeguard the paramount interest of the petztzoner this Hon ‘ble T rzbunal is
most humbly prayed that the respondents may kzndly be dzrected fo zmplement its
order duly passed on 14" September 2022 in toto and grzevances of the petitioner

_in terms of payment of all the arrears including salaries with increment for the
intervening period i.e. since May 2019 till November 2028, may kindly be.
redressed because there is no concept of increments in isolation without payment
of salaries for the intervening period and order of this Tribunal may kinﬁly be

implemented in its true letter and spirit.

Through

‘ | HAsdd Mahmood
Advocate High Court

AFFIDAVIT

It is hereby solemnly affirm and stated on oath that contents of this petition are
true and correct to the -best of my knowledge and belief and nothing has been

concealed from this Hon’ble Tribunal.
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KHYBER PAK.HTUNKHWA SERVICE TRIBU‘IAL
PESH.AWAR

© Service Appeal'No.’l?O‘?l{ZOIQ’ .

BEFORE: ' . MRS.ROZINA REHMAN - ..  MEMBERGN 4 '
MISS. FAREEHAPAUL -~ ...' MEMBER(E) \Hanar *

Mst. Shabana Naz, Semor Arabic Teacher (S A T) BPS-16 Government Girls

High Schoo] Mahoo Deherl, Mardan
. (Appellant)

'\'ﬂer-SuS

- 1. District Educatlon Offcer (Female) Mardan. _
" 2. The lncharge Headmlstress, Government Girls ngh Schoo] Mahoo Dheri,

Mard'm
 District Nazim Mardan.

(V8]

4. Director Elementary & Secondary Education Khyber Pakhtunkhwa,

‘Peshawar.
The Government of' Khyber Pakhturikhwa through Chief Secretary Civil

N

" Secretanat,. Peshawar. | ..
... (Respondents)

Mr. Rahat Ali Khan Nahqal : .
Advocate o N ~ For appelant *

MIr. Kabir Ullah Khattak

o jAdditional Advocate Genevraf . ' _ e ~'.~"-. ‘For respondehts
‘Date of Institition. ..........."...... 04122019
~ Date of Hearing...........c.coocooo 1.14,09.2022
Date of Decision. .........cloooernni...14.09.2022
.]'UDGEMENT

AREEHA PAUL, MEVIBDR (E): The service. appeal in hand has beenz‘

_ mbuluted under Section 4 of the Khyber Pakhtunk_hwa Servxce Trlbunai Aot 1974,

ammst the lmpugncd order dated 06.04. 2019 issued by the Dlstrlct Educatxon

Oflicer (Female) whereby minor penalty of wnhhp]dmg of one increment for two'-




. years was u:npesed upen the appellant and she wias ﬁra.msferred to Government Gitls

' _Hl gh School Ghala Dher on admmlstratWe grounds

2. . Brief facts of the case, as given in the memorandum of appeal, are that

'appell'an't was alppointed as Senior Arabic Teachei- {SA’T) in-the year 2007. On
13. 02 2019 she became senously ill and applned for one day casual leave whleh was

not recommended by the mcharge Headmlstle;s GGHS Mahoo Dheri, Mardan

(Respondent No 1) On the next date 1e 14.02. 2019 the appellant sént anothier

protorma for one day casual leave to the ofﬁce of ReSpondent \lo l (DEO (Female).

Mardan) which was returned unapproved Agamst the behaviour of the

Headmlstress, appellant ﬁled an application before the DEO (F) Mardan which wés .

not consndered On 21.03. 2019 she ‘was dlrected to attend the office of DEO (F)

. Mardan on 28 03.2019 for personal hearmg but without. hearmo punishment was-
1mposed on her The DEO (F) without paying any heed to the ban imposed on-

; transfer by the Secretary Elementary & Secondary Educat;on as well as the DlStt’lCt.‘j. _
"~ Nazim, trnnsferred. the appellant fl:om.Ma'hoe Dherﬂi‘.,lo nGllala Dher vide the ™ *

impugned order dated 06.04.2019. The appellant preferred an appeal b'ef'ore. the "

Director Elementary and Secondary Education Khyber Paklltunkhwa on 28.06.2019

which was not responded;'hence.this service appeal.

3. Respondents were put on notice who cubmuttcd written replies/ comunents
on the appeal We have heard the learned counsel for the appellant as well as the.
‘learned Addltlonal Advocate General and perused the case file with connected

documents in detail.

4, Learned counsel for. the ap‘;lellant presented lhe case in detail and argued that

she was charged on the ground of misconduct whe;eas casual leave dld not ¢ome

under the amblt of mlsconduct He contended that the pumshment imposed on the

appellant was a double jeopa-rdy, not only her increment was stopped for two years-

\\i,%



but she was transferred as a punishment from GGHS Mahoo Dheri to GGHS Ghala .
' " Dhier, which was against: the Con'stttutiqn and law and also against the transfer

policy. He further contended that no proper’ procedure under t}re E&D Rules was

ad'opted before imposing penalty on her, i.e neither any inquiry was conducted not

she was given any show cause notice.

5.. ‘ The learned Addltlonal Advocate General at the very onset contended that
the appeal was not mamtamab]e because the appellant was found absent by the

Inspectlon Tea:m on whlch the Head1mstress called an explanatron and requested the

DEO (F) to take d}sclphnary act1on against her. On the questlon of transfer, the .

learned Addmonal Advocate General argued that the- competent authomy under

Clwl Servant Act was fully empowered to transfer her on administrative ground and .

such order was not in violation of the transfer policy.

6. In view of the argumepts presente'd and the record avaitable before us, it 1s
c-lear that the appeltant was serving at GGHS Mahoo Dheri -a'n_d that 51.16 applied for
'lleave on gro'unds' of sickness on i3.02.2019 but ]ea‘ve request was not granted by}" :
" the Headmistress of the- school. Unt‘ortopate]y a copy of ‘dtat. application is not

= ava1lab}e With the record produced before us. However, another leave application

on a specrﬁed proforma for 14 02. 2019 is avarlable with the record whrch was also

regretted. It has been contended by the learned Addltlonal Advocate General that .
the appellant was proceeded against based on 2 1eoort of the inspection team dated
'14.02. 2019 Copy of. report is annexed with - the 1eply of respondents whlch:
indicates that report has. been srgned by the Prmcrpa! GGHS Hotx No. 2, Mardan -- ‘
| Date on that report is 14. 02 2018 which seems to be wr men by 1mstake and the year L
~i§ read as 2019, Record avallable before us further contains a letter addressed to -
DEO (F) Mardan and signed by two Principald and‘ one Headmistress i.e Principal | .
| GGHS‘l\‘Io.' 1'Mardan, Principal GGHS Hot'i' No.2 Mardan and H‘eadrtristress.GGHS '

Mahoo Dheri Mardan. They have raised certain issues ag'atnst the appellant in their:

Serwce Fidre ;m?
Cesiparvns

.‘“'0\



“letter with a recommendaiion to transfér her at some far off place and take

disciplinary action against her.

T The above mentioned letter contains some allegations ‘against the appellant.

It is felt that had it not been appropriate for the compétehi‘autho‘rity to iﬁqu‘ire into’

. _appellant‘? We feel that the competent authomt} should have ordered an inquiry first

or g1ven'her a show cause notice for her response‘. He should have given her a fair

opportunity to present and defénd her case. Record 'is.'s-ile'nt' on these lines.

8.  Inview of the above; the appéal,jn hand is allowed and the impugned order

dated 06.04. 2019 is set aside, with the direction to, rcslﬁondents to restore the

: \/Iahoo Dheri. Parties are leﬁ to bear thexr own costs. Cons;gn

9. Pronounced in open court in Peshawar and gzven under our hands and seal

of the Tribunal on this14” day of September, 2022.

£

Mémber (E).

Namz ot b‘:l.\.

Date of CG T AL LA

Digre of milvesd b s ”*@')/7/7

..
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_1hose alledatlons beforc taking any action and 1mposmg pumshment ‘on the

dncr ement that was stopped and retain the appellant on her prescnt post at GGHS



e Eamail Address:-ENESTS

OFFICE OF THE DISTRICT EDUCATION OFFICER

(FEMALE) MARDAN o
PHONE/FAX NQ.09379230150 . .

Email Address:-EMISMARDAN_DEOFEMALE@YAHOO.COM

OFFICE ORDER.
akhtunkhwa 'Service‘. Tribunal Peshawar judgment

Consequent upon the Khyber P
st, Shabana

2019 In the view of the above order M

dated 14-09-2022 service appeal No.1707
d adjusted at her

Naz Senior AT BPS-16 is hereby restore

d her 01 annual incre_menf. An

present station ie, GGHS Maho Dheri Mardan with immediate effect.

. (ABIDA PARVEEN)
DISTRICT EDUCATION OFFICER
(FEMALE) MARDAN. -

| ‘ , /"3& i }
Endst No %D%(\ - Transfer file Dated W 2022.

Copy Forwarded to the:

1. District Account Officer Mardan.
2. Principal/HM Concerned.
3. Official Concerned.
. : ’ 7

. A
DISTRICT EBUCATION OFFICER

Va4




TR e L T

The Director, (
Elementary and Secondary Educatlon
Peshawar. ' :

APPUCKTlON FOR RELEASING SAEfARIES WITH-HELD SINCE 6™ APRIL, 2019
TILL ADJUSTMENT ON PREVIOUS POST AND RESTORATION OF INCREMENT
VIDE ORDER DATED 29™ NOVEMBER 2022,

Respected Sir, :
It is submitted as under:

1. | have been rendering services as:':Senior Arabic Teacher (SAT) since 2007 in
the education department at different schools. While posted at
Government Girls High School (GGHS) Mahoo Dheri, Mardan; | become
seriously ill and applied for one: day casual leave on account of medical
grounds. ;

2. The incharge Headmistress G‘GH;S Mahoo Dheri, Mardan returned the
application for medical leave unapproved and rejected in contraventlon to
Rule 8 of Civil Servants Leave Rules 1981.

3. Second application for one day "medical leave on the next day was also
returned unapproved which speaks loudly of some personal grudges known
to mcharge Headmistress GGHS I\/Iahoo Dheri.

. DEO{Female), Mardan instead of paying heed to my grievances, directed me

S

to attend her office for personal hearmg However without hearlng me, the
punishment of transfer and W|thhold|ng of one increment for two years was
imposed upon me. However, transferrlng a civil servant as a punishment is
illegal and violation of Rule-4 of E& D Rules,EOll.

. 3 !
The legality of the order passecfl by DEO(Female), Mardan was assailed
j Wbefore the KP Service Tribunal; th:é order of DEO(F) Mardan was held illegal

b

\ and thus set aside through judgement dated 14" September, 2022 in the
service appeal no. 1707/2019. *

6. Where the salaries of the appellarfr,t were with-held/stopped on the basis of

" the transfer order 6" April, 2019 ‘”Which has been held illegal by KP Service

Tribunal in service appeal no. 1707/2019 NOW, refusing the salaries for the

o . intervening period from the date of passing of the ibid order till the order of
;2'5 adjustment at GGHS Maho Dheri‘and restoration of increment dated 29
; November, 2022 passed in complrance of KP Service Tribunal, Peshawar, is
" an unlawfu! and illegal act on the part of department Rellance is placed on:




\

2015 SCMR 77 ¢
General Rule: Civil servantis entltled for back benefits when order held illegal.

{;f Exception to General Rule: Civil servant is not entitled to back benefits subject to
: proof that He/she remained in galnful jOb durmg the intervening period.

4 2007 SCMR 55(0) - |
L Civil Servant is entitled for all back and consequentlal benefits where the fault lies
' upon the department which kept the civil servant away from employment.

© 2002SCMR 1634 & 2003 SCMR 1108:
: Civil servant is entitled to back benefits where the order agamst the civil servant

passed by the department is held ||lega| by the court.

' Seekmg redressal of my grievances, *your honour is most humbly requested

S that keeping in view the Iaw and verdicts 0f the Apex court on the same question

of law, my salaries may kmdly be ordered to be released for the intervening penod
to overcome my agonies facing smce the ‘passing of transfer order on 6™ April,
2019 which has already been held illegal by the KP Service Tribunal.

‘ﬁ

; Yours’ Obedient
B : " Shabana Naz
Senior Arabic Teacher,
i GGHS Mahoo Dheri.
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