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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL NO. 204/2019

Date of institution ... 13.02.2019
Date of judgment ... 11.03.2020

Atta Mu’hammad S/o Yar Muhammad, Ex-ASI/Traffic Officer,'
Peshawar, R/o Bacha Garhi, Lakarai, Kaniza, Regi, Peshawar.
(Appellant)

VERSUS

. Capital City Police Officer, Police Lines Peshawar.

Senior Superintendent of Police Traffic, Peshawar.

Deputy Superintendent of Police Headquarter, Peshawar.

SHO Police Station Traffic Police Lines, Bacha Khan Chowk,
Peshawar. ... (Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974, AGAINST THE IMPUGNED .
ORDER DATED 19.12.2018 WHEREBY THE APPELLANT HAS
BEEN AWARDED MAJOR PUNISHMENT OF REVERSION TO
THE RANK OF HEAD CONSTABLE AND THE PERIOD OF
SERVICE WAS TREATED AS WITHOUT PAY AND ORDER
DATED 06.02.2019 WHEREBY DEPARTMENTAL APREAL OF
THE APPELLANT HAS BEEN REJECTED WITH NO REASON.

Miss. Naila Jan, Advocate. ' ..~ For appeltant.
Mr. Muhammad Jan, Deputy District Attorney . For respondents.
Mr. MUHAMMAD AMIN KHAN KUNDI ' .. MEMBER (JUDICIAL)
MR.. MIAN MOHAMMAD ' . MEMBER (EXECUTIVE)
JUDGMENT
MUHAMMAD AMIN KHAN KUNDI, MEMBER: - AppeuantD

alongwith his cqunsel and Mr. Muhammad Jan, Deputy District

Attomey alongwith Mr. Habib- Khan, Inspector (Legél) for the

respondents present. Arguments heard and record perused.




B .. 2. Brief facts of ‘the case as per Present appeal are that the
appellant was servinglin Poliée Department as ASI. He Wa‘s
“involved in éase F‘IR No. 431 dated 25.09.2014 unAcier sectons
409/418/420 PPC read with Ase;tion 5 (2) Prevention of
| .Corruption Act Police Station East Cantt, Peshawar. B -
~ Departmental proceedings- were aléo initilated against the
appellant and he was imposed major penalty of compulsory
retirement from service on the allegation that he while serving
-in fraffic Police issued fake/bogus challan and r'ec‘eiving the
amount Afrom the offenders on the photocopy of' challan. After
“availing the remedy of departmental ap{:ﬁeal, the appellant field ‘
' .Service‘AppeaI No. 362/2015 v’yhich was‘ partially accepted, the
impugned order was set-aside, thé a-ppellant was reinstated in
Q service and the respondents were held at Iibefty to conduct de-

‘

N\ ‘ _ -
N & novo inquiry vide detailed judgment dated 14.02.2017. After
\ o |

- Conducting de-novo inquiry, the appellant was again imposed

V4

major penalty of compulsofy retirement vide order dated

i_ | ‘ 16.05‘2017. The departmental appeal of the appel!ant was also

! ‘rejected, therefore, the éppellant again fiied Service Appeal No.
801/2017 which was bartially'accepted, the _'impulgned' order

_.was set-aside and the respondent-deparfment was again
-directed to conduct de-novo inquiry strictly in accordance with
rules vide judgment dated 19.09.2018. After conducting de-

novo inquiry,'the inquiry officer submitted de-novo inquiry

report and recommended for demotion/reversion to one step in
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his basic pay scale vrde mqwry report (undated) and on the

ba5|s of inquiry report the competent authority awarded'

- punishment of reversion to the rank of Head Constable under

7&20

the Khyber Pakhtunkhwa Police Rules 1975 with immediate

'eftect and the period he remained out of service i.e _from

compulsory retirement till reinstatement in service was treated

as without pay vide order dated 19.12.2018. Tne appellant

filed departmental appeal on 01.01.2019 which was'rejected
vide 'order'dated 06.02.2019 hence, the present service‘ appeal

on 13.02.2019.

3. Respondents were summoned who contested the appeal

by filing written reply/comments.
4, Learned counsel fortthe appellant contended that the
appellant was serving as ASI in Police Department. It was
" further contended that the appellant was imposed major

\ penalty of reversion from the rank of ASI to the rank of Head

§N\ Constable and the period he remained out of service i.e from

/7

\ compulsory retlrement till reinstatement in service was treated :

~as without pay vide order dated 19. 12 2018 by the competent
authority. It was further contended that the departmental
appeal of the appellant was also rejected by the departmental
authority vide order dated 06.02.2019. it was further
contended that the respondent-departmen‘t' was bound to fix
any specific period for the pe'ri'od of reversion from the rank of

ASI to the rank of Head Constable under FR-29 but the




respondent department has not mentloned any specific period
L A

for reversion of the appellant from the rank of ASI to the rank

- of Head Constable, therefore‘, it was vehemently contended

y /7
/A Q227

that the respondent-department has violated the mandatory

proVision of FR-29. It was further contended that the appellant

was acquitted ‘by the competent court in the aforesaid criminal

case and neither the de-novo inquiry has been cohducted as
per,direction of judgment of Service Tribunal nor the allegation
against the appellant has been proved, therefore, the

impugned order is illegal and the appellant is entitled to

reinstatement with back benefits and prayed for acceptance of

appeal.

5. On the other hand, ‘Iearned Deputy _District Atterney for
the respondents opposed the contention of learned counsel ‘fo'r
the a_ppella_nt and contended that the appellant was serving as
ASI in Police Department. It was further contended that the
appellant was involved in the aforesaid criminal case. It was

further contended that a separate departmental proceeding

was initiated. against the appellant and ultimately after fulfilling

ali the codal formalities, the appellant was inﬁposed major
penalty of compulsory retirement on the allegation that he
while serving in Traffic ~Pelice issued illegal challan and -
réceiving money- from the offenders on the photocopy of the

challan. -1t was further contended that the "appeilant filed

departmental appeal which was partially accepted and -the
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inquiry. It was further contended that after conductmg de-novo

|an|ry, the competent authority has taken lenient view and

converted the major penalty of compulsory retirement into

“reduction in rank from the post of ASI to the post of Head

Con_stabAIAe. It was further contended that since the appellant
has not performed any lduty, therefore, the app,ellan_t was not
entitled to any back benefits of the said period, therefore the
intervening period from the date of ‘cdmpulsory retiretﬂent till
reinstatement was also rightly treated as without pay and .
prayed for disndiésal of appeal.

6. Perdsal of the record reveals that the appellant was
sérving as ASI in Police Department. The record further reveals
that while serving in Traffic Police, he was 'ihvolved in the-
afdresaid criminal case. The record further reveals that the

competent court has acquitted the appellant from the charges

‘leveled against him in the criminal case vide detailed judgment

‘dated 29.11.2016. The record further reveals that separate

departmental proceeding was. also initiated against the

abpellant on the aforesaid allegation and he was imposed

‘major penalty of compulsory retirement. The record further

reveals that after availing the remedy of departmental appeal,
the appellant filed service appeal which was partiallry'accepted,
the impugned order was set-aside, the appellant was

reinstated in service and the respondent department was




6.
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directed to conduct de-novo inquiry vide detailed judgment

dated 14.02.2017. The record further. reveals that after

“conducting de-novo iﬁ'.qUi'r'y, the apbellént was again imposed

‘major penalty of compulsory retirement. The appellant filed

service appeal which was again partially accepted and the
appellant was reinstated in service and the respondent-

department'was directed to conduct de-novo inquiry vide
iy

judgment dated 19.0@.}2018. The record further reveals that

again de-novo inquiry was conducted by the inquiry officer and
concluded that the appellant be demoted/reverted into one
step in his basic pay scale and pefiod of c'ompulso-ry retirement
be treated as yv'ithout pay vide inquiry r‘eport (undated). The

record further reveals that on the basis of said inquiry report,

th‘e competent authority imposed major penalty of reversion

from the rank of ASI to the rank of Head Constable, and the

period he - remained out of service i.e from .compulsory

retirement till re__in-statement in service was treated as without
pay vide ordér dated 19.12.2018. The record further reveals
that the“a_ppeiiant filed departmental appea!l which was also
rejected hence, the present service appeal. Under FR-29, the
réspondent-department was _bqund to fix a specific periqd for
his reversion from the rank of ASI to the rank of Head
Constable . but. the respondent-department has not
mentioned/fix-any specific period of reversion from the rank of

ASI to the rank of Head Constable, therefore, the respondent-
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department has wolated the mandatory prowsnon of FR- 29

.,.;.b: hg

Moreover, the appellant has also sufﬂaent serv:ce@hts credit,

therefore, the respondent-department was also required to
~_treat the period he remained out of service i.e from the date of
compulsory retirement till reinstatement in service as leave of

the kind due instead of without pay. Therefore, we partially

accept the appeal and n‘lddify the impugned order to the extent

that the appellant is reverted from the rank of ASI to the rank -

of Head Constable for a period of.two years with effect from

the impugned order dated 19.12.2018 and _alsc} treat the period

~ he remained out of service i.e from the date of compulsory

retirement till reinstatement as leave of the kind due instead of

without pay. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED

MEMBER

(MIAN MOHAMMAD)
MEMBER

Ny /;’W

(MUHAMMAD AMIN KHAN KUNDI)
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PP oL . o A A
Appellant alongwuth his counsel _and . Mr.
Muhammad Jan, Deputy District Attorney alongW|th Mr.
Habib Khan, Inspector (Legal) for the respondents -present.-.
Arguments heard and record perused. e
Vide our detailed jtldgment of'today éonSisting of tse've»n
pages placed on file, we partially accept the appeal and
modify the impugned orderm extent that the appellant
is reverted from the rank of ASI to the rank of Head.
Constable for a period of two years with -effect from the
impugned orde-r dated 19.12.2018 and also treat the period
he remained out of service i.e from the date of compulso'r.y. '
retirement till reinstatement as leave of the kitnd, due
instead of without pay.‘ Parties are left to bear their own .
costs. File be conSIgned to the record room. ' |
11.03.2020 //WWMAW«
‘ ’ % (MUHAMMAD AMIN KHAN KUNDI)
: MEMBER

(MIAN MOHAMMAD)
 MEMBER
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| Due to general strike on the call of Khyber §
Pakhtunkhwa Bar Council, instant appeal is adjourned
to 12.02.2020 for further proceedings/arguments before

Mjﬁ; b

Member

Learned counsel for the petitioner present. Mr. Usman Ghani

learned District Attorney for the respondents present. Learned

counsel for the appellant seek adjournment. Adjourned. To come

up for further proceedings/arguments on 24.02.2020 before D.B.

AY-Q-o

éafe. dtg ,d_g/Jufﬂ 8_0/ {70

(I-ﬁlhah) (M. Ax%undi)

Member Member
g Benc h (‘Q Incomp / ete ./ A.d/)‘&fo'{

-3~ 2020
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05.12,2019

014102019

- : /"Q.J
Appellant with counsel present. Mr. Usman Ghani

‘learned District Attorney Habib Khan Inspector present.

© ‘Learned counsel for the appellant submitted rejoinder which

s placed on file and seeks adjournment. ‘Adjourn. To come

- " up for arguments on 07.11.2019 before D.B.

(L

Member Member

07.11.2019 - Appellant in person present. Mr. Usman Ghani,

District Attorney for respondents presenf. Appellant seeks
adjournment as his counsel was not available today.
. Adjourn. To comé up for arguments on 05.12.2019 before

¥ C.r

Member Member

Appellant in person present. Mr. Usman Ghani learned

' District Attorney for the respondents present. Appellant

" seeks adjournment on the ground that his counsel is not

available today. Adjourned. To come up for arguments

- 0n17.01.2020 before D.8B.

LN

A v

(Hussain Shah) (M. Amin Khan Kundi)

Member Member




29.05.2019 Appellant in person and Addl. AG alongwith Mr.
Habib Khan Inspector for the respondents present.

Representative of respondents seeks further time for
submission of requisite reply/comments. Adjourned to
03.07.2019 on which date the reply shall positively be

submitted.

A

Chairman -

03.07.2019 - Appellant in person present. Mr. Muhammad Jan

| | learned Deputy District Attorney alongwith Mr. Habib Khan
Inspector representative of the respondents present and seeks

further time to furnish written reply/comments. Adjourned. To

come up for written reply/comments on 29.08.2019 before S.B.

é;gm' ber-

29.08.2019 Appellant in person present. Addl: AG alongwith:
| Habib Khan, Inspector Legal for respondents present. V R At
reply/comments on behalf of the respondents submitte¢ -

is placed on file. Case to come up for rejoinder and ayy'} e

on 14.10.2019 before D.B.
(Ahmaﬁ

M err/
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Counsel for the éppellant present.

Contends, inter-alia, that Service Appeal No. -

801/2017 preferred by the appellant wa_s':decided by this

Tribunal .on 19.09.2018. In the judg'ment”there was clear

order to respondents for conducting denovo enquiry

strictly in accordance with the rules. On the other h'ah_d,

th’é statements of witnesses recorded in the first round of

o
“Ténquiry were transposed to the denovo enquiry and were’

relied upon for imposing penalty upon the ap;ﬁellant. In

the said manner, the judgment of the Tribunal remained”

un-complied in strict sense. The impugned order ensuing - :

the subsequent proceedings and passed on 19.12.2018"

was, therefore, nullity in the eyes of law, it was added.

In view of the above,

for regular hearing. The appellant is directed to deposif o o

instant appeal is admitted o

- security and process fee within 10 days. Thereafter, "

notices be issued to the respondents. To come up for

written reply/comments on 29.05.2019 before S.B.

-
i
<

Chair )
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. Form- A
FORM OF ORDER SHEET
Court of '
-+ Case No. 204/2019
S.No." |- Date of order Order or other proceedings with signature of judge
proceedings : '
1 2 3
" 13/2/2019 The appegl of Mr. Atta Muhammad presented today by Naulq Jan
' - Advocate may be entered in the Institution Register and put up to the |
Worthy Chairman for proper order please. \
REGISTRAR 13 | > 14
7. This case is entrusted to S. Bench for preliminary hearing to be
put up thereon 22 © " 3~ / 7
CHAIRMAN
Due to general strike of the bar, the case is adjourned. To -

20.03.2019

come up for _preliminafy hearing on 1%04.2019' before

.

S.B. | m R

(Hussain Shah)
- Member

=)




% BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR -

S.A ﬂo(«{ /2019 ~ .
| Atta Muhémmad '

Versus ‘
- Capital City Police Officer and others

INDEX

S# | Description of Documents Annex | Pages
L | Grounds of Appeal. . . 1-10
2. | Affidavit. ‘ 11
3. | Addresses of Parties. 12
4. | Copy of Mad No.26 A 13 -
5. | Copy of Mad NO.5 ‘B’ 14
6. | Copy of the FIR c 15
7 |Copy of the Anti Corruption D .16-21,

judgment dated 29/11/2016 - <
8. | Copy of inquiry report the order| ™. ¥ &G | 92-30
dated 10/02/2015 and judgment of the

Tribunal ‘ .
9. | Copy of Denovo inquiry, order dated | " T &"J" | "31-35
16/05/2017 and judgment . dated
19/09/2018 |

10. | Copy of . the reinstatement order, | K L7&"M" | 36-41
charge sheet statement of allegation

and reply
11. | Copy of the second denovo inquiry N | 42-457
12. | Copy of the impugned order dated o 46
1 19/12/2018 A , -
13. | Copy of departmental appeal and| P &@ 47-55
order
14. | Copy of statements _ R &S 56-58
15. | Copy of recovery Memo ' T 59
16. | Wakalatnama 60 - -
'Through
Noiba. J _
Advocate, High Court

Dated: 12/02/2019 Peshawar.
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¢ BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

Khyber pan

224 9019 :jN m;gé

tukhwa

DatedMal q

Atta Mubhammad S/O Yar Muhammad, Ex-
ASI/Traffic Officer, Peshawar R/O Bacha Garhi,
Lakarai, Kaniza, Regi, Peshawar.

(Appellant)

Versus |

Capital City Police Officer, Police Lines
Peshawar. - A
Senior Superintend\ant of pelice Traffic,
Peshawar.

Deputy Superlntendant of Pohce Headquarter
Peshawar.

SHO Police Station Traffic Police Lines, Bacha
khan Chowk, Peshawar. -

..... ------------(Respondents).

APPEAL U/S 4 OF THE _KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT,
1974 AGAINST THE IMPUGNED ORDER
DATED 19/12/2018 — WHEREBY THE
APPELLANT HAS BEEN AWARDED MAJOR
PUNISHMENT OF REVERSION TO THE

RANK OF HEAD CONSTABLE AND THE |

PERIOD OF SERVICE WAS TREATED AS -

WITHOUT PAY AND ORDER DATED
06/02/2019 WHEREBY . DEPARTMENTAL

APPEAL OF THE APPELLANT HAS BEEN
REJECTED WITH NO REASON




B

ON ACCEPTANCE OF THIS SERVICE APPEAL

# PRAYERS:-

 THE APPELIANT MAY KINDLY BE
RESTORED TO HIS ORIGINAL POST OF ASI
WITH ALL BACK BENEFITS AND THE
IMPUGNED ORDERS DATED 19/12/2018 AND

ORDER DATED 06/02/2019 MAY KINDLY BE |

 SET ASIDE BEING VIOLATION OF LAW AND
RULES VOID ABINITIO.

Respectfully Sheweth,

The appellant submits as under--

1. That the Appellant is an employee of

- police departmenf as ASI who performed
his duties with gréat zeal Zeast and to
the = entire  satisfaction of  the

Respondents department.

2. That the appellant was deput_éd on rider
squad duty from shama chowk to
Rehman Baba square on - dated

© 25/09/2014, when the S.P Traffic at 8:30

~am arrested the appellant and was
locked into Qﬁarter- guard and detained
there and in this regard a propef Mad
NO.26 was registered on 02/09/20114‘

(Copy of Mad No.26 is annexed as
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annexure = “A”). énd thereafter the
~ appellant was handed over to Lal Zada
SH.O Traffic vide daily Diary No.5
dated 20/09/2014 at 8:35 Am for Lodging
FIR against the appellant in PS East
Cantt Peshawar. (Copy of Mad NO.5 is

annexed as annexure “B”)

. That thereafter a case vide FIR
No.431 dated 25/09/2014 . U/S
© 409/418/420 PPC R/W 155 (C) (D) police
~order 2002 Police Station East Cantt

Peshawar was registered. It is worth

mentioned that time of occurrence in the.

FIR was shown at 845 am which is
totally different from the time shown in
Mad No.25 and Mad No.5 which makes

it clear that the whole story is based on

surmises and conjunctures and concocted

one. (Copy of the FIR is annexed as

annexure “C”)

. That the appellant was remained in

judicial lock up in the above mentioned

FIR from dated 25/09/2014 to 28/11/14

‘and was released on bail by Peshawar
High court. However in the mean while
without opportunity of defense discipline

proceédings, were Initiated against the



D
appellant. It is worth mentioned that the
appellant was acquitted Hon’bly from

the above mentioned changés by

anticorruption Court. (Copy of the Anti

Corruption judgment dated 29/11/2016 is

annexed as annexure “D”)

. That after one sided inquiry the

- appellant was awarded major penalty

vide order . dated 10/02/2015 and the

appellant after exhausting departmental

remedy, challenged the impugned order
before the Khyber Pakhtunkhwa Service
Tribunal in appeal No. 362/201& which

was remanded to the departmental for

denovo inquiry vide judgment dated
14/02/2017. (Copy of inquiry report the
order dated 10/02/2015 and judgment of

the Tribunal is annexed as annexure “E,

F&G)

. That thereafter a denovo inquiry was -

conducted but in utter violation of Police

Rules as well as the judgment of the

service Tribunal dated 14/02/2017 and ‘j‘;

the appellant was recommended for
major punishment and consequently the

appellant was  again awarded

punishment of compulsory retirement

@
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vide order dated 16/05/2017 and after
rejection of departmental appeal dated

18/07/2017, the appellant again approach

to the Hon’ble Service Tribunal in appeal

No. 801/2017 which was again remanded

to the depai‘tmental vide judgment dated

19/09/2018 for denovo inquiry to be
éonducted Withih 90 days. (Copy of
Denovo inquiry, order dated 16/05/2017
- and Judgment dated 19/09/2018 are

annexed as annexure “H, I & J”)A

. That the appellant was reinstated again

for ‘the purpose of denovo inquiry vide

order dated 23/11/2018 and was issued.

charge sheet along with statement of

allegation which was replied by the

- appellant refuting all the charges reply
of the appellant may be con81dered part

- of this appeal. (Copy of the‘

‘reinstatement order, charge sheet
statement of allegation and reply are

annexed as annexure “K, L and M”)

. That- second denovo Inquiry was

conducted but utter violation of police

Rules and both the judgment of this

Hon’ble. Tribunal neither statemenf of

the appellénf was recorded nor did




statement of any witness was recorded in

- presence of the appéllant and without

: affording personal  hearing  and

9.

10.

opportunity of cross examination the

appellant was again recommended for
major penalty. (Copy of the second
denovo inquiry is anneked as annexure

[{4 N”‘)

That the appellant was again awarded

major penalty of reversion to the rank of =~

Head constable and Secondly the period

remained out of service was treated as

‘without pay, but without issuing a final

Show cause Notice or personal Hearing.

(Copy of the impugned order d.ated- |

19/12/2018 is annexed as annexure “0”) '

That feeling aggrieved from the
impugned order the appellant filed

“departmental appeal which was rejected

11.

vide order dated 06/02/2019 for no
reasons (Copy of departmental appeal

and order are annexed as annexure “P &

Q”) |

That feeling aggrieved from both the
impugned orders the appellant filling
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this appeal on the following grdunds

inter alia:-

' GROUNDS:-

A.That the impugned orders are -against
law rules principle of Natural justice

void ab-initio hence liable to be set aside.

B.That the appellant has been condemned
unheard as neither statement of the

N appellant has been recorded nor did the |
appellant has been provided 6ppo_rtunity

of personal hearings.

C.That the right of fair trial has not been
provided to the appellant which haé been
guaranteed by article 10-A of the
Constitution of Islamic Republic '.of

Pakistan 1973.

D.That neither Astatemen_t of any witness
- has been examihed in the presence of the
appellant nor did the  opportunity of
cross examination have been providedAto

the appellant.

.E.That'the appellantvhas been acquitted

from the charges by the competent court
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so he is entitled for reinstatement at his

N

original post With all back benefit.

F.That the Denovo inqﬁiry has been
conducted beyond the periods of 90 days
thus violated the judgment of the

Hon'ble Tribunal.

G.That there is the following major
contradiction in the whole éohéocted, 4‘
story of the departme-nt which proved

- malafide and discrimination on the part'

of the department.

a. That daily dairy No.26 and 5 dated
25/09/2014 shows presence of the
appellant at 08:30 Pm detained in
the quarter guard while the FIR No.
431 dated 25/09/2014 mentioned
time of occurrence as 8:45 am which
is not possible. _

b. That in the FIR the appellant has
shown to be arrested by Mr. lalzada
SHO however Mr. Lalzada SHO in

- his statement before the Anti
corruption court admitted the facts .
that the appellant was not arrested
by him (SHO) similarly Mr. Fayaz
Khan T.O Traffic who has been
shown eye witness in the FIR has
recorded his statement as PW 1
admitted that the appellant was
arrested by SP Traffic and not by
the SHO. (Copy of statements are

annexed as annexure “R” & “S”)
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c. That though the éppellant- wés

charged in the charge sheets as well .

as in FIR of Recovery of Bogus
Challan book. However the SHO
Lalzada in his cross admitted that
the Challan book recovered vide
recovery memo 1s genuine. Hence
there remains no charge at all.

d. That the so called bogus Challan

book etc was shown recovered n the
presence of Mr. Fayaz Marginal
witness of Recovery memo. However
Mr. Fayaz denied recovery of
anything in his presence. (Copy of
recovery Memo is annexed as
annexure “T”)

e. The most 1mportant witness is Mr.
Fayaz Who's statement was even
not recorded by the 2rd Denovo
inquiry officer.

H.That despite the fact that Hon’ble
~tribunal remanded appeal of the
-appellant for Denovo inquiry However
the Department ‘has conducted all the
1nqu1ry against the law and rules and

directions of the Hon’ble Tribunal.

| 'I._ That the appellant has been subjected to

double jeopardy by awarding major

punishment of reversion as well as

intervening period was treated as

without pay.



@

J. That throughout the intervening tieriod

the appellant remained jobless.

K.That no time for punishment of reversion
has been specified hence the department

has violated FR 29.

It is, therefore, most -bu‘mbly prayed
tbat on acceptance of this servz'cé appeal the
appellant may kindly be restored to his

' ongma] post of ASI with all back benefits
. and the impugned orders dated 19/12/2018 '
and order dated 06/02/2019 may kindly be
sét aside being violation of law and rules

void ab-initio.

. Any other relief not specifically asked for
may also graciously be extended in favour of

the appellant in the circumstances of the

case. : @R
_ Appeliant

Through AL
Nai AC—
A Advocate, High Court
Dated: 12/02/2019 ' Peshawar.

NOTE:- _ R

- No such like appeal for the same appellant,
upon the same subject matter has earlier been
filed by me, prior to the instant one, befi hlS

Hon’ble Trlbunal o " o)
| dvoc te c;o\‘?f
\Q\’Q e
%&
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) BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

SA_______ /2019

Atta Muhammad

Versus

Capital City Police Officer and others

ADDRESSES OF PARTIES

APPELLANT.

Atta Muhammad S/O Yar ,Muhammad; Ex-
ASI/Traffic Officer, Peshawar R/O Bacha Garhi,

Lakarai, Kaniza, Regi, Peshawar.
RESPONDENTS

1. Capital City Police Officer, Police Lines
Peshawar. -

2. Senior Superintendant of police Traffic,
Peshawar. | |

3. Deputy Supermtendant of Police Headquarter
Peshawar.

4. SHO Police Station Traffic Pohce Lmes ‘Bacha

khan Chowk, Peshawar. "

W)
Appell

- Through

‘ - ~ Advocate, High Court . @\%’;
Dated: 12/02/2019 Peshawar. -~ @\\0@\"




% BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR -

S.A /2019

Atta Muhammad -

Versus

Capital City Police Officer and others

AFFIDAVIT

I, Atta Muhammad S/O Yar Muhammad, Ex-ASI/Traffic
Officer, Peshawar R/O Bacha Garhi, Lakarai, Kaniza,
Regl, Peshawar, do hereby solemnly affirm and declare
that all the contents of the accompanied appeal are true
and correct to the best of my knowledge and behef and
nothmg has been concealed or withheld from this Hon’ble

Tribunal.

| o l DEPONENT
' Identified By;

Advocaté High Court
Peshawar.
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In the Court of Special Judge, Anti-Corruption, (Provincial), Khyber Pnkhtunkhwm

Peshawar.
- w ATTESTER
Case No 32 of2016 L ) : L{_ %
Datc of Institution. 13.07. 2016 [ VA :
" Date of Decision. 29.11.2016. ,:”‘ y , L 'c( ( é—_)
At C-’.‘q'm:;zii:zz: FL Peshavrar
M}i Atta Muhammad S/o Yar Muhammad R/o Bacha Ghari, Lakarai Kaniza,

Tehsil & District Peshawar, TO/S], Traffic Police.

Case FIR No.21 dated 19.10.2015 of P.S. ACE. Peshawar u/s 409/419/420 ofPPC read w1th
Section 5 (2) of Prevention of Corruption Act.

<
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l

id
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ORDER.
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: fl 1) This judgment is being written to decide Case FIR No. No.21 dated 19.10.2015 of P.S.
Anti-Corruption Establishment (ACE), Peshawar, wherein accused Atta Muhammad S/o Yar
Muhammad has been charged u/s 409/419/420 of PPC read with section 5(2) of Prevention of
Corruption Act.

2) . According to the contents of FIR, Lalzada khan SHO Traffic Peshawar received a
complaint that Atta Muhammad Ticketing Officer/Sub Inspector was exploiting ordinary people

by using fake challan books and thereby misappropriating the amount of fine he was so receiving

s "_"p'.y:;u‘{‘;!\';... L.

P

i,

from them instead of depositing it in government exchequer, and hence causing loss to the

government. Pursuant to said complaint on 25.09.2014 at 8.45 hours, complainant Lalzada khan

5
3

along with driver and other police’ officials rushed to the spot i.e. main road, opposite to the

Army check post, near the Provincial Assembly gate, towards Rehman Baba Squire, and on
searching the said accused, recovered one challan book No.94294 containing tickets No.9429301
to 9429400. In the said book, challan No. 9429348 was found incomplete ticket mentioning fine
p to Rs.500/- whereas twb cash tickets No. 9429346 bearing.fine of Rs.500/- and No.9429347
bearmg fine of Rs.400/- whereas four photo stat copies of the challan sheet were also recovered.
from him and thn matter was brought i in the notice of the DSP (Traffic) cantt: and other Iugher
officers. As such the SHO drafted a muxasﬂa forming basis for the case FIR No.431 dated
25.09.2014, at Police Station East Cantt: for the offences punishable u/s 409/418/420 of PPC and
155.0f (C) (D) of Police Order 2002.
3) After completing investigation of the said case, it was sent to DPP for its submission in
court, who opined that the investigation of offences punishable w/s 409 of PPC did not fall within
the jurisdiction of local police, and that it may be sent to Anti-Corruption Establishment (ACE).
Hence vide his letter No.1618 PA dated 05.05.2015, SSP investigation forwarded the case to
DAC, ACE on whose order open inquiry No.10/2015 was conducted. After conciusion of open

e | [ &> et >l




. T /“) a2
/7 inquiry, the instant case Was. registered with the permission of Director‘ A_nti-Co;ruption
Establishment contained in letter No.10797, ACE dated 19.10.2015. ’ _

4) After completing investigation the challan was submitted against the accused for trial.

Provisions of section 241-A of Cr.PC were complied with and the charge was framed against the

accused 1o which he pleaded not guilty and claimed trial.

/ . 5) In order to prove its case, the prosecution examined as many as Nine, witnesses namely
Fayaz khan, T.O. Traffic Head Quarter, Peshawar as Pw-1, Lal ‘7ada khan, Iﬁspector Rural
: Investigation, Investigation ‘Wing Peshawar as PW-2, Ajmal khan, Line Officer Traffic as PW-3,
Sikandar Shah: Inspector Police Line Peshawat as PW-4,~Shad Muhammad Sub ir{spector P.S.
“East Cantt: as PW-5, Shaukat Khan, C.O. ACE Marcié.n as PW-6, Nisar AMad, Incharge

A ‘ document cell, Traffic Head Quarter Peshawar as pW-7, Haider Ali, Additional Moharrir Traffic

Head Quarter, Peshawar as PW-8, Karam Elahi, Sub-Inspector, P.S. Gulbahar as PW-9.

6) The evidence of the prosecution can be summed up as follows:-
«pW-1 Fayaz khan, T.0. Traffic Head Quarter, Peshawar has claimed to
be the marginal witness of ExPW1/1 vide which the SHO Laliada khan

took into possession chatlan book and photo copies of challan from
possession of the accused”.
pw-2 Lal Zada khan, Inspector Rural Investigation, Iﬁvestigation Wing
Peshawar being complainant, his statement i reproduced below:-“During
the relevant days 1 was posted as SHO P.S. Traffic. It was complained
against the accused Atta Muhammad that he had used bogus challan bé)ok
along with the official challan book during his duty hours. On the
T relevant day 1 came to the spot i-e. main Khyber road near Provincial
‘ﬁl . _é,‘ “ Assembly and found the accused on duty. During checking of the challan
N@ £ ‘}:f j pook of accused Atta Muhan'tmad 1 recovered one challan book bearing
i No.94294 \_Nhich consists of ticket No0.9429301 to 9429400 and I found
ficket N0.9429348 was incomplete ticket of Rs.500/-, two other tickets
bearing No0.9429346 of Rs.500/- and ticket N0.9429347 of Rs.400/-, four

bogus iphoto stat copies -of challan book were recovered from his
possession. To this effect I prepared the recovery memo already

Ex.PW1/1 inthe presence of Fayaz and Zahir khan. drafted the murasila

e e

Ex.PA and sent 10 the PS. 'through constable Zahir for registration of

case FIR. The cas€ property mentioned in the recovery memo Ex.PWV/1

\)/{ / 6 is as a whole Ex.P-1."

g PW-3 Ajmal khan, Line Officer Traffic stated that i “Durifi’g the relevant
Vo resu@dAYs T was present in traffic police line and on the order of SSP Traffic 1

brought the accused from SSP Traffic office Gulbahar to police line
quarter puard and in this respect 1 prepared madd report No.26 dated
25.09.2014. The samé is Ex.PW3/1".

=



«pW-4 Sikandar Shah Inspector Police Line Peshawar was Circle Officer
of P.S. ACE Peshawar in the relevant days and stated to have conducted )
ents and fulfill. other legal 5 \

which he recorded statem

inquiry during
W4/7. He also stated to have

repared final report Ex.P

submitted complete challan Ex.PW4/8".
P.S. East Cantt:stated t

«pWw-5 Shad Muhammad Sub Inspector
ts of murasila into it”.

Ex.PA by incorporating the conten
C.0. ACE Mardan stated 10 have registered the

request for investigation, which was

formalitics and p

o have

registered FIR
«pW-6 Shaukat Khan,

" ase vide FIR ExPA/1 and made a

~ allowed”. : A
- «pW-7 Nisar Ahmad, Incharge document céll,' Traffic Head Quarter

Peshawar stated that he was‘ directed

to provide computerize record of

pW7/1”.

Additional Moharrir Traffic Head Quarter, Peshawar'

challan book and exhibited the same Ex.
«pw-8 Haider All,

harge of challan book and stated 0 have issued the
9.08.2014”.

claimed to be the inc
book No0.94294 to accused Atta Muhammad on?2

«pW-9 Karam Elahi,

Sub-Inspector, P.S. Gulbahar being posted as Sub-

s, state
plan_Ex.PB and produced

'ATTESTE’B
' Inspector in P.S. East cantt: in the relevant day d to have ¢0 nducted
ch he prepared site

v ) \/{ inestigation, during whi
Caurt O ' \1 ‘ » Z;aeccused Atta Muhammad for recording his confessional statement which
s Corrnnash SRR ?cshﬁmﬁlsed‘ He also stated that after completing investigation gHO Kamal
s Ex.PW9/3”.

omplete challan which wa

Hussain submitted ©
eamed counsel for the accused.
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d was recorded WS 342

rated his

) All these witnesses were ©
Cr.Pc wherein he reite

efense.
heard

Thereafter the statement of accuse
oath or to produce any d

g either 10 be examined on

innocence. He was however not willin
4 defense counsel were

8) Argum
and the record was gone through with the
N Learned public prosecuter, while claborating bis vi

prosecutio
it in this case and it had been prove

§ with which he had been charged and was
< 10) Taking strong exceptions t0 the view points of learned Public Prosecutor,

ents of learned Public Prosecutor for state and learne
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umentary evidence produced k

c
trial had committed the offenc

ew point, contented th

11 version had been fully supported by the oral and do

d that the accused facing
convicted according to law-
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therefore liable to be

tly contended that in fact the entire prosccution story
_He stated that the falsehood of
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f material PWs who had mu

la an

counsel fo
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n version had been €xpose
nts and had also falsified

d spot of the arrest

prosecutio d by the statements ©O
cted each other on vital poi the contents of the murasi
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7 / substantial and irreconcilable and if the statement of one PW was believed the statement of other
PW had to be disbelieved. As such he concluded that the prosecution having failed to establish
its case against the accused, he was entitled to outright acquittal.

11)  The record would reflect that as rightly pointed out by the learned counsel for the accused
the time mentioned in the Murasila was crucially important in this case, and needed to be
minutely taken into consideration for the purpose of determining the truthfulness or falsehood of
the contents of the murasila which was forming the very foundation of thlS case and thus the
veracity of the whole case of the prosecution substantially rested upon 1t According to the
contents of murasila, on 25.09.2014 the accused was present on duty at 8.45 hours at spot i.e.
main road, opposite to the Army check post, near the Provincial Assembly gate, towards Rehman
Baba Squxre and on his personal search the photo copies of the tickets and challan book were

recovered from him. However quite contrary to it at 8.30 hours on the same day i.e. 25.09.2014

‘ he had been shown present under detention in the quarter guard of District Police linc Peshawar.
In this regard the contents of daily diary No.26 dated 25.09.2014, Ex.PW3/1 are quite material
and instructive, according to which the accused was brought to quarter guard by the order of SSP
Traffic at 8.30 hours on that day. How come a person detained in quarter guard at police line
could be present on duty on the road side and it was not humanly poss1ble for a person to be

- “present on both places at one and the same time. In the circumstances the falsehood of the

prosecution story that the accused was arrested at 8.45 hours from the road side as mentioned
above in the murasila had been completely negated by the prosecution evidence itself and needed
no further material to refute it.

‘ATTE§2’§£DSimilarly the factum of recovery of tickets and challan book had not only not been

proved rather had been falsified by the concerned prosecution witness. The allegation of

’ rosecut;on as recorded in the murasila was that on his personal search, the photo copies of the
o Pob D/]f ts "an'd ct}augx@ book were recovered from the accused and to that effect the recovery memo
: Anli (,o. i Ex PWl/ 1 had been prepared. However PW-1 Fayaz khan who was purportedly one of the
' margmal witnesses of the said recovery memo had categoncally falsified the episode of recovery
5 by admitting in his cross examination that in his presence no articles whatsoever mentioned in
the recovery memo had been recovered from the possession of the accused. The relevant portion

of his cross examination is reproduced below:-

“It is correct that in my presence no article whatsoever mentioned in the

recovery memo had been recovered from the possession of accused”.

13) In view of the said admission of the PW-1 the whole story of the prosecution regarding
the recovery of the said photo copies of the ticket and challan book -falls on the ground.

; 14) .
1s also not proved and rather disproved by the prosecution witness. Accordmg to the statement of

Similarly the prosecution version regarding the murasila and recovery memo on the spot

;\6\\ PW-2 Lalzada the recovery memo Ex.PW1/1 was prepared in the presence of: Fayaz and Zahir
%\% W khan and he had drafted the murasila Ex.PA and sent it to the Police Statnon. It would thus
appear from his statement that according to him the murasila was prepared on the spot and

signatures of the marginal witnesses of the recovery memo were also obtained on the spot.




Jowever his this assertion too has been falsified by PW-1 Fayaz khan who had categorically

stated in the clearest possible terms that he had not signed the récovery memo Ex.PW1/1 either

on the spot or around it and that his signature was obtained on the recovery memo at tréfﬁc head 5//?
quarter by Lalzada khan. The relevant portion of the cross examination is reproduced below:-

“jt is correct that no article has been sealed, packed nor any mono gram was

affixed over any seal et in my presence. It is correct that the accused facing
trial was picked up by S.P. Traffic from the spot and had never been arrested

by the SHO Lalzada khan. It is correct that I had not signed the recove xjuemo

Ex.PW1/1 either on the spot or around it and that my signature was qbtaiﬁ_ed on

the recovery memo at traffic head quarter by SHO Lalzada khan”,

15)  Keeping in view the said portion of the cross examination the veracity of this part of the

Vo prosecution version also stands exposed to serious doubts.

, 16) It may not be irrelevant here to point out that the other marginal witnesses of the recovery
‘ ‘ " memo namely Zahir khan had not been produced in the court and was abandoned by the
. l prosecution.

T 17)  Quite a new phenomenon has been introduced by' PW-3 which gives a new turn to the
i, | case of prosccﬁtion. It is to be noted that PW-3 Ajmal khan line officer had made the following
ArTtESEE
“PW-3 Ajmal khan, Line Officer Traffic stated that “During the relevant days
( I was present in traffic police line and on the order of SSP Traffic I brought
D) “'([ 'ﬁ% accused from SSP Traffic office Gulbahar to police line quarter guard and
B ngktlgl;:hrgsﬁt*.a I prepared madd report No.26 dated 25.09.2014. The same is

Ex.PW3/1".° .
&718) It is clear from his statement that in fact the SSP Traffic ha;i called Ajmal khan line
' officer to collect the accused from the office of SSP Traffic Gulbahar and directed him to take

the accused to the police line. If the deposition made by PW-3 in his examination-in-chief is

believe to be trug, it would completely contradict the story of the prosecutioﬁ that lalzada khan

arrested the accused from the spot as mentioned in the murasila.
19)  Keeping in view the facts and circumstances of this case, the most material witnesses of
prosecution in this case are just three namely PW-1, PW-2 & PW-3 and thus the remaining

witnesses are formal in nature and none of them is the witness of the occurrence, arrest and

SIS A . o

recovery. In view of the analysis of the depositions of the said PWs the court finds that statement
of all these three PWs read in juxtaposition with the contents of the murasila and recovery memo

are mutually contradictory and irreconcilable.
\ @\@ 20) It may be also added here that though it had been claimed in the murasila that the

O ot
i Yb»}i‘\ 0% omplaint had been received about the accused about his use of fake challan book, but no
' » ‘\ : . ‘ - .
Lo A ‘ evidence worth the name documentary or oral has been placed on record to support this

admission. On the contrary PW-7 Incharge document cell had stated in his cross examination

_that no complaint against Atta Muhammad was lodged by any person ‘in respect of the

_’{ . documents and he had also admitted that as per his report Ex.PW7/1 the accused facing trial had

‘R.,. F— Ed
: T A

ot e »
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l‘ >t committed any violation regarding the challan book issued to him. Sxmllarly PW-8 the
incharge of challan book had also stated in his cross examination that no Lomplamt regarding the
challan book issued to Atta Muhammad accused was made by any one. Hence the claim of using
fake challan book also turns out to be baseless. o '

21)  In view of the conflicting and contradictory nature of the prosecution evidence as
discussed above where it appears that the -accused was detained in the quaner guaxd when he
was shown present on the duty on road side; where the marginal witness of the recovery memo
produced in the court had clcarly denied the factum cf recovery of any amcle from the accused
in his presencé; where PW-3 had introduced quite a new version about the place of arrest of the
accused, leaving aside the other evidence produced by the prosecution which is formal in nature

the above mentioned aspects by themselves had completely shaken the case of the prosecution to

- its foundation and not-even the slightest doubt could be entertained to the fact that the

prosecution had badly failed to substantiate its case by producing consistent and confidence
inspiring evidence and viewed in the light of the statement of accused recorded w/s 342 of Cr.PC,
the contention of the learned counsel for the accused that the entire case of the prosecution was
concocted and cooked up against the accused for ultenor motive cannot be brushed aside
conveniently.

22)  Hence the prosecution appears to have miserably failed to bring the guilt home to the
accused beyond reasouable shadow of doubt. As such he is acquilte'd‘ of the charges leveled
against him. Being on bail he and his sureties are absolved of their liabilities under the bail
bonds.

23)  The case property, if any, should be kept intact till the expiry of the period of limitation

prescribed for appeal/revision and should be disposed of according to law if no appeal is

preferred.
24) File of the case be consigned to the record room after putting it in order in accordance
with rules. — o
o . \
g R TIN \m\‘\ - § :\/0
“, A'::.. - ) .
Announced. / s St N R
A ST N
Peshawar. , :' FAE AR AN
29.11.2016. S P T A
! :' L SRR iammad Bashir)
@ : ] _ Special Judge,
o & L Anti-Cofruption (Provincial),
o% 7 Khyber Pukbtunkhwa, Peshawar.
,/ g ’ ‘ ' :
Certificate.

Certified that this Judgment consists of six pages; each page has signed by me. / o
A | Y-
N

Peshawar, KKyber Pakhtunkhwa.
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ASI Atta Muhammad ~No - : -
departmentally on’ the grounds thac he whrIe posted as Rider Khyber and as

protocol officer for the Honourabie Judges of Peshawar ngh Cour‘c P"shawar

‘was involved in - recervrng illegal fmes from- the. offender and hawng phoLo
copics of chaIJan book in, hIS posscssnon m ordcr to nssue fllcgal challans He
-was caught hold red nanded oy SI’ Lal Zada the then"'SHO PS Trafﬁc. qus
and recovered photo coples’ of cna!lan book :rorn _h:w ,r...)o‘s'esswn.' A propc.
-case vide FIR- No 431 dated 25/9/2014 U/S 409/4 8/420/155 Q—D_ Pohcc
Station East Cantt was reg[ste:ed agamst h:m He was lSSUGd Cha&rge“Sheet
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:From' : The Senior Superinte_n'q'élj_t of Police, SR

L Coordination, CCP Pesha war.

| To The Capifal City Poﬁc_e'-dfﬁce‘r
- : Peshawar. i

Fo -No. /8} /R, dated Peshawar ,tc:).trezj/# / 64 /2017,

Subject:  DE-NOVO ENQUIRY AGAINST ASI ATTA MUHAMMAD. |
Memo: - s : S o

: " Kindly refer to 'your;'of:ﬁ:ce‘ Endst: . No. :'(')2'/E/pA, dated Peshawar|:
' 24.03.2017. N 3 |

| ALLEGATIONS | .-
" i L It was alleged that ASI Atta Muhammad No. 14 was involve
e -Issuing illegal ’challans‘and rece ving money from the offenders on‘photc'; ¢opi
of challans. ’ . A

2. He has taken the amount of fine in cash from the offenders Clearly in violatio

the instructions issued in this regard. AR

- 3. Tt was found that he was taking money from the offenders without issqin‘g","-‘{ﬁ.
challan and was maintaining recbrd in his personal diary (aftached with hIS :

challan book) to be used in case of any complaints for saving his skin.

' PROCEEDINGS

|
For the purpose to scrutinize the conduct of ASI Atta Muhamméd, the - \
| following individuals were called on to the office. They also submitted their Writtené';f
; o o " Statements and were heard in person. |
; | 1. ASI Atta Muhammad . .
AR - Inspector Lal Zada Khan the then|SHO Traffic.
oy | - SI Kifayat Khan of Traffic staff now CTD Mardan
- 4. ASI Zahir Ullah of Traffic staff.

No

w

STATEMENT OF ASI ATTA MUHAMMAD.

He stated that he was on rider squad duty from SHami Chowk to Rehm?n .
‘Baba Square on 25.09.2014 at 08.30 AM. He was locked into quarter guard by the -

order of SSP Traffic and in this regard a proper entry was made vide mad No. 26 dated

. |
25.09.2014 at Police Lines Peshawar. During his detention in quarter guard, he cameto- -
know that FIR No. 431 dated 25.09.2014 u/s 409/418/420 PPC /155C-D Police order

2002 has been registered against him at Police Station East Cantt. On 25.09.2014 4t '+
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<:'~:;}'S_tai:.ement of ASI Zahir Ullah e ST
3 .H'e\stated that he was on duty at Khyber Road near ngh Court Gate. On 25. 09.201 h

i "-,SHO Traffic along W|th other Police cantmgent came there. SHO Traffic. Lal Za

| " Inspector took in his custody challan boo
Atta Muhammad. He was the witness of possessmon memo

Statement of S1 Kifayat Khan.

" He stated that during duty as In
High coyrt. When he arrived there, e came to kn

k, tickets and four copies of tickets from Rid 1

charge Traffic Khyber road, he received informat'_f_,"‘;_.;_

“through wireless, to come to

through Fayyaz TO that SHO traffic arre>sted Rider Atta Muhammad with photo COple 50
ad was deputed with Judge

\ tickets and cash fine. He further stated that Atta Muhamm

for duty. Rider Atta Muhammad had no challan diary and he was not depu’aéc“i,"

issuing challans.
QONCLUSION.

After thorough examination of the statements/ circumstances; it ':i,s_fj.‘_{-z

| concluded that ASI Atta Muhammad |was deputed for special duty with judges, 8 hut he :
r. He was arrested red handed by SHO traffic and

the orders of high ups. SHO traffic also regis L_red a.
shammad at Police Station East Cantt. His bail [

was using his powers as chalian officer

B was confined in to quarter guard onf
criminal case against ASI ‘Atta M
applicatlon was rejected by Session [court, while later on he was released on bail| by the .
" peshawar High Court. IR

Moreover, being a membe
e avoided himself from such illegal acttwtles But ther : W

! acttvﬁie f::'.';»;‘::

r of disciplined force, he was bound to obey the orders

seniors. He should hav

+ general complaints to high ups regarding his involvement in illega '
t by the then SSP’

proper enquiry he was fairly and justly awarded major punishmen
‘Traffic on the ground of involvemgnt in illegal actwnttes during duty hours.

RECOMMENDATIONS
Keeping in view all these circumstances, the

punishmen; given to ASIY Atta Muhammal- |
is found correct and just and it may not be reduced. ' ~

& a1 SSP Coordmatlon, CCP| Peshawar
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Atta Muhammad S/o Yar Muhammad, Ex- ASI/Trafﬁc Officer, Peshawar

_EFORE THE KHYBER PAKHTUNKHWOASERVICE TRIBUNAL, q O

SERVICE APPEAL NO. 362/2015 -

Date of institution 23.04.20}5
Date of judgment ~ %, 14.02.2017

R/o Bacha Garhx Lakaral Kamza Reg1 Peshawar,

BwN =

Mr. Shah Faxsal Utmankhel Advocate,

Mr. Muhammad Ja.n, Government Pleader ' .. For respondents.
MR.ASHFAQUETAJ - 'MEMBER (JUDICIAL)
MR. AHMAD HASSAN ‘MEMBER (EXECUTIVE)
" JUDGMENT
.. ASHFAOUE"TAJ'. MEMBER:- | Alta Muh:ui)mut! S/o Yar Muhammad, Ex-

service appeal under section-4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 -

: | ,, .. (Appeliant)
f | VERSUS
Capital City Pohce Officer, Police Lines Peshawar
Senior Superintendent of Police Traffic, Peshawar, |
. Deputy Superintendent of Police Headquarter, Peshawar
.. SHO Polnce Station Traffic Police Lincs, Bacha Khan Chowk, Peshawar
(Respondents)

i

APPEAL,_ UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
atioab LoUBR obL VNG OF IHk KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED ORDER
—_-*_-—J——-_-h___—_‘_
ENDST NO._ 657-63/PA, PESHAWAR DATED  24.03.2015 OF
_-"'__-'__\——__-——___—____
RESPONDENT NO. 1 VIDE WHICH THE DEPARTMENTAL APPEAL OF

THE APPELLANT AGAINST THE IMPUGNED ORDER DATED :

10.02.2015 RESPONDENT. 2, VIDE WHICH THE APPELLANT WAS
AWARDED MAJOR PUNISHMENT OF COMPULSORY RETIREMENT
FROM THE_SERVICE, UNDERi KHYBER PAKHTUNKHWA POLICE

RULES 1975 WITH IMMEDIATE EFFECT, WAS DISMISSED. .

ASUTraffic Officer Peshawar, ‘héreinafter referred as appellant has preferred t'his' '

For appellént.

o




. r

. agamst unpugned order dated 24.03.2015 v1de which he was compulsory retired from
&., S i e

servrce : U

Te

. 2 Facts ln"'pnef are that appellant was deputed on rider squad duty and was also

;- 1ssued original challan book by-the competent authority on 29.08.2014. That on the
. order of SSP 'I‘rafﬁc he was put into quarter guard on 25.09. 2014 and in this regard
' plopcr Mad No. 26 was rcgmtered on 25.00 2014 followed by FIR No. 431'dated
25. 09 2014 on the report of Lal Aada Khan SHO 'lrafﬁc Pcshawar al Police Station
East Cantt wrth allegatlon that appellant bcsrdes othcral challan book -was also
‘ rnamtalmng a forged" plam challan book As per report appellant ‘was searched and -
recovery of a forged challan book was effected Recovery rnemo was prepared and all
. the occurrence was mcorporated in.above ‘mentioned. FIR. The appellant remained m.

\ .
judicial lockup in above noted criminal case from 25.09.2014 to 28.11.2014 for period

of two months and two days and was granted ball by Hon’ble Peshawar l-ligh Court in
bail applrcatron No. 1631/14 vide order dated 28.11.2014. In the meanwhile without
‘ glvmg an opportumty to appellant the appellant on the bas;s of above mennoned
: criminal case was awarded major pumshment i.e compulsory retirement vide order

dated 10.02.2015 the appellant on the same date ie 10.02.2015 preferred a.

departmental appeal which was tumed down on 24.03.2015, hence instant service

: .appeal.

PO S

3. Learned counsel for appellant contended that the impugned order of compulsory

retirement was illegal, null and void in the eyes of law and against .material facts

available on record. 'That the appellant was in judicial lockup in above mentioned case

from 25.09.2014 trll 28.11 2014 whereas charge sheet alongwith summary of -

'allegations was served upon the appellant on 02.10. 2014 In thts period the appellant'

was confined and was never associated with any proceedmgs and therefore awarding’ of

"'major_' punishment‘ of compuisory retlrement from service was 1llegally passed The

°

learned counsel - for appellant also produced attested copy of Judgment dated

‘(L ﬂ—w'\ (:)v'rw **l\D
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/~ g 29 11 2016 passcd by “worthy Special J&g’e Anti- Corruplton (Provincial) Khyber .

\A Pakhtunkhwa Peshawar wherein the appellant has been acquitted from the charges

‘ ’eveled in’ case ‘FIR No 21 dated 19.10.2015. The learned counsel for appellant
contended that very base of the whole case was cnmtnal FIR and when the appellant
had been acquxtted from the charge there remain No more case against appellant and
that superior courts in' main cases had held that when the appellant was acquitted in )

criminal case he be retnstated In service in this respect learned counsel for appellant
placed rcliance 1998 SCMR 1993 and 2001 SCMR 269 in' last he requested that

appellant might be reinstated into semce with all back beneﬁts

oo S
4, Learned Government Pleader for respondents resisted the contention of the

I
appellant counsel by submitting that appellant was properly served with show-cause

nottce and surnmary of allegations. He had been caught red handed with fake challan

book and thus he had brought bad name to a dlsclplmed force and in last he prayed that

acqutttal in Antl-Corruptxon case by the competent court was a separate issue Whereas -

in the mstant case he had been awarded pumshment for cormmtnng mlsconduct

therefore was not entltled for any leniency, so prayed that service appeal in hand rmght

be dxsmlssed.

.
0

After weighing arguments of both the sides and perusal of the record it reflect
l

that the charge against appellant was that he used to issue fake and bogus challans and
-

5.

. forged challan book was recovered from him. In this respect a criminal case based on o
murasila framing basis for the case FIR No. 431 dated 25.09 2014 was reglstered Aﬁer . B

completion of mvesttgatton case was sent to DP P, who opined that case undér

section-409 PPC fall under the jurisdiction of Antl-Cormptxon Establishment (ACE)

Resulting mto FIR No 21 dated 19.10. 2015 of Police Station Antl-Corruptton

Establishment (ACE), Peshawar under sections 409/419/420 of PPC read with section 5

(2) of Prevent:on of Corruptton Act,

. - . .
[T
' Posiindiw L
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Ve
29 1; 2016 and hke to reproduce the findings of the worthy Ant1-Corrupnon judge

* recorded at: Para-l 1 '

‘ The record would reflect that as rightly pointed out b;y the learned counsel for |
- the accused the time mentioned in the Murasila was crucially zmportant in thts case,‘
/ and needed to be minutely taken into conszderatxon Jor the purpose of determmmg the
truthfulness or falsehood of the contents of the murasila which was forming the very

foundation of this case and thus the veracity- of the whole case of prosecution

substantially rested upon it. According to the contents of murasila, on 25.09.2014 the

accused was present on ‘duty at 8.45 hours at spot i.e: main road, opposite to the Army ,
- check post near the Provincial Assembly gate, towards Rehman Baba Squire, and on

hls personal search the photo copies of the txckers and challan ‘book were recovered

Sfrom him.-‘However quite contrary to it at 8.30 hours on the‘ same day i.e. 25.09.2014 he

had been shown present under detention in the quarter guard of Dzstrzct Police Lme '
Peshawar In this regard the contents of da:ly dzary No 26 dated 25. 09 201 4,

' ExPW3/1 are quite mater:al and instructive, accordmg fo which the accused was . :

\ brought to quarter guard by the order of SSP Traffic at 8.30 hours on that day. How L !

l
i.\ come-a person detamed in quarter guard at polzce line coula’ be present on duly on the

1 road side and it was not humanly possible for a person to be present on both place.s at

|‘ B -

i
{

one and the same time. In the circumstances the falsehood of the prosecution story that
the accused was arreste‘d at 8.45 hours from the road side as mentioned above in the

muraszla had been completely negated by the prosecunon evzdence itself and needed no

: ﬁtrther materxal to reﬁtte xt"

7. Inthe light of above ﬁndmgs the pedestal of charge on which whole case of T

prosecutxon is standmg has fallen to pleces

8. Adnnttedly, appellant remained in custody from 25 09.2014 till 28.11 2014 The

record is utterly silent .that he was afforded a chance of personal hearing and assocxatlon ‘

rs‘cr ?l
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with regular inquiry. Reljance in this
R FPN .
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costs. File be consigned to the record room.
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OFFICE OF THE Ao Avf.

~ PESHAWAR
Phone No. 091-9210989
Fax No. 091-9212597

ORDER

ASI Atta Muhammad was awarded the major punishment of compulsory retirement by SSP-Traffic

Peshawar vide order issued over endst: No. 681-83/EC, dated 10.2.2015.

2. Being aggrieved with the punishment order, he preferred departmental appeal which was examined and

filed vide order No. 657-63/PA dated 24.3.2015.

3. Then he filed services appeal before the KPK Service Tribunal against the punishment order of

compulsory retirement passed by SSP-Traffic.

4, On 14.2.2017 the KPK service Tribunal accepted the plea of appellant and ordered that the appellant
stand re-instated into service. However, the respondents are at liberty to conduct a de-novo enquiry if they

deemed appropriate.

S. In pursuance of the direction of service Tribunal dated 14.2.201 7; ASY Atta Muhammad was re-instated

in service for de-novo proceedings and issued charge sheet and statement of allegation for de-novo-

‘ proceedings on the basis of the following allegations:-

i)  That he while deputed for special duty with Honorable Judges of Peshawar High Court on
Khyber Road Peshawar was involved in issuing fake/illegal challans and receiving the amounts
from the offenders on photo copies of challans.

ii) He also took the amount of fine in cash from the offenders which is clear violation of the
instructions issued in this regard. '

if) It was also found that he was taking money from the offenders without issuing challan and
maintaining record in his personal diary to be used in case of any complaints for saving his

skin.

6. Mr. Qasim Ali, SSP/Coordination and Muhammad Arif, SP/Investigation PBI-HQrs: were appointed .

as ‘Enquiry Officers. They carried out a detailed enquiry. They recorded statements of all concerned and.

submitted their findings that ASI Atta Muhammad was deputed for special duty on Khyber Road with .

Honorable Judges, but he was using his powers as challan officer. The E.Os established the allegations against
him and recommended that the punishment awarded by SSP-Traffic Peshawar vide order endst: No. 681-

83/EC, dated 10.2.2015 is found correct and just and it inay not be reduced.

7. On receipt of the findings of the E.Os, he was issued Final Show Cause Notice to which he replied.

He was called in O.R on 10.5.2017 and heard in person. The relevant record was thoroughly examined. The

allegations levelled against him stand proved. The punishment of compulsory retirement awarded to him by

SSP-Traffic Peshawar is uphel/ﬂ"__ ’QC?@ \ -
o8 No_Gedd_— 7%__”;
Date___,/o A :
| Peshawar CAPITAL CITY POLICE OFFICER,
- , _ " PESHAWAR. d\{;
No. (5)09 ~/S /PA, dated Peshawar the /6 /S N7 :
' Copies for information and n/a to the:- o
1. SSsP-Coord:/Ops: & Traffic, Peshawar. 6 %t)(\
2. ‘SP/Inv: PBI-HQRs, Peshawar - ' : \ ‘(\C’o
3. DSP-Legal, CCP, Peshawar. : : $‘5‘ a\s &%
4. PO/AS/EC-I/EC- ll/FM(‘(eM, € Qe%
Ayl

v]C h‘
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CAPITAL CITY POLICE OFFICER, H .
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P K‘HEFORI: THE KHYBER PAl\l TTUNK xW/\ SERVI(,F TRIBUNAL
’ e PL%I—AWAR

Service Appeal No. 8'01/2017

Date of Institution... 25.07.2017

Date of decision... . 19.09.2018 Q{

eshawt
S

cAtta Muhammad, Ex-ASI,

Traftic Police Peshawar. o ... (Appellant)
Versus
[.. The l’mvlncml Police Officer, Khybcl Pakhtunkhwa Peshawar and (wo

others. . S (Rupondunlb)

Syed Noman Ali Bukhari,
Advocate .. For appellant.

‘Mr. Muhammad Riaz Paindakhel,

Assistant Advocate General . For respondents.
e
MR, AHMAD HASSAN., e MEMBER -
MR MUHAMMAD AMIN KIIAN KUNDI, MEMBER
IUI)QMFNI

AHMAD HASSAN. MEMBER - Arguments of the learned counsel for
:.’ ) i .
2 the parties heard and record perused.

) - FACTS

2 Briel facts of the case are thal major penally ol compulsory retirement was
imposed upon the appeliant vide impugned order dated 16.05.2017, He [iled departmental

appeal which wus rejected on 18.07.2017, hence, the instant service appeal.
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 ARGUMENTS
}J

3. The learned counsel for the appeliant areued that in pursuance of judgment ol

this Tribunal dated 14.02.2017 the case was remanded back to the respondents for

conducting de-novo enquiry. De-novo enquiry was conducted and after winding up major

~penally. of compulsory retirement was imposed on him vide impugned order date

10.02.2015. Charge sheets, statement of allegations vere signed and impugned order was

passed by CCPO, while the competent authority in this case was DPO/SSP/SP. As such

this - order is coram-non-fudice and nullity in the eyes of law. In addition to above

opportunily of cross examination was also not afforded to the appellant while conducting

de-novo enquiry. {

ﬁ On the other hand. the learned Addi}ional Advocate General argued that all codal

formalities were observed before passing thle impugned order..He was treated according -

b

to law and rules, hence, there was no illei:gality in the said order. The appeal is not

" maintainable and be dismissed. -

CONCLUSION.
5. As charge sheet/statement of allegations contained signatures of CCPO and
impugned order was also passed” by him as incompetent authority, powers lor

proceedings the appellant under the invogue rules were vested with DPO/SSP/SP. As a

result of above lacuna the impugned order is coarm-nong-judice, lacking force 'z law

and rules, hence, nullity in the eyes of law. There is no need to comment on other

loopholes noticed 1n the above proceedings.

6. - As a sequel to above, the appeal is accepied and the impugned order 18.07.2017 is ~

sel-aside. The respondents are directed to conduct de-novo inguiry strictly in accordance

with rules and conclude it within a period ot ninety days. The issue ol back benefits shall

i1, Xl
wid L'L,nai'
War

vm



S A“:lbject to the outcome of the de-novo inquiry. Parties are left to lyyx‘tl\eir own cost.

o

File be consigned to the record room,
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In pursuance of judgment order dated 19.09.2018 passed by

ORDER.

Hon'able Service Tribunal Kh'yber Pakhtunkhwa, Peshawar in service
appeal No. 801/2017 filed by ex-ASI Atta Muhammad of Traffic-'Unit
Peshawar against the punishment order of compulsory retirement by SSP
Traffic Peshawar vide orderxendst: No. 681-83/EC, dated 10.02.2015 is |

hereby re-instated in service for the purpose of De-novo enquiry.

SP Har: City Traffic{ Police Peshawar is hereby .directed to
conduct de-novo enquiry into charges and ensure its completion within 15

days.

. - 8—6 o ‘
No.3%}8~ /EC, dated Peshawar the  3-.3/11/2018.
| Copy for necessary acticn to:-
~ The SP Hqr: City Traffic Police Peshawar.

The PO & OSI Traffic Peshawar.
The PA for further process. _

DN =
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CHARGE SHEET

SReE Ay eyt

is necessary and expedient.”

2. AND whereas, I am of the view that the allegations if established would call for

major/minor penalty, as defined in Ru]e 3 of the aforesald Rules.

. 3. Now therefore, as required by Rule 6 (1) (a) & (b) of the said Rules I, KASHIFf

ZULFIQAR, Chief Traffic Officer, Peshawar hereby charge you ASI/TO Atta Moh:—_)mmad
No.14 under Rules 5 (4) of’ the Pofice Rules 1975 on the basis of following allegations:-

i) That while""ﬁosted as rider Khyber road,. you were involved in issuing illegal -

challans and receiving money from the offenders on photo copies of challans.

i) That you have also taken the amount offine in cash from the offenders clearly in

violation of the instructions issued time and again in this regard.

i) It has also been found that you have taken money from the offenders without
issuing challan and maintaining record of the offenders and their vehicles in your

pe-rsonal diary to be used in case of any complaint for saving your skin.

4, By doing this'you have committed gross misconduct on your part.

5. AND I hereby direct you further under Rule 6 (I) (b) of the said Rules to put-in written

defence within 07-days of the receipt of this Charge Sheet as to why the proposed action
should not taken against you and also state whether you desire to be heard in person.

6. AND in case your reply is not received within the stipulated period to the enquiry officer,
it shall be presumed that you have no defence to offer and in that case, ex-parte action

3
v

will be taken against you,

(Competent Author/ty )

1. WHEREAS [ am satisfied that a formal enquiry as.contemplated by ﬁblice Rules 1975 '




rs

DISCIPLINARY ACTION

1. I, KASHIF ZULFIQAR, Chief TrafF ic Officer, Peshawar as competent authority, am

sect'lon 03 of Police Rules 1975.

SUMMARY OF ALLEGA;I'IONS

of the opinion that ASI[!O Atta Mohammad No.14 has rendered hlmself liable to be’

“proceeded against, as he committed the folfowmg acts/omussuon wuthin the meanmg of

2. i) That while posted as rider Khyber road, he was involved in issuing illegal challans
and receiving money from the offenders on phjoto copies of challans. '

ii) That he has also taken the amount of fine.in cash from the offenders clearly in

violation of the instructions issued time in again in this regard.

iii) It has also been found that he has taken money from the offenders without
issuing challan and maintaining record of: the offenders and their vehicles in his

personal diary- so that to b.e.'used in case of any complaint for saving his skin.

3. For the purpose of scrutinizing the conduct of the said accused official with
reference to the above aliegations, an Enquiry Committee i:omprising' of the

following officer(s) is constituted:-

a. Mr. Fazal Ahmad Jan, SP/Traffic Hgrs. Peshawar.,

b.

4, The enquiry committee/officer shall in accordance with the provision _of the Police
Rules 1975 provide reasonable opportunity of hearing to the accused officer/official and
make recommendations as to punishment or any other appropriate"action against the

accused.

NOY
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BFFORF THE HON,BLE SP TRAFFIC ll()RS

PESHAWAR

WRITTEN REPLY TO THE LEVELED IN THE

CHARGE SHEET OF DE-NOVO ENOQUIRY ON

BEHALF OF ASI ATTA MUHAMMAD OF

TRAFFIC UNIT PESHAWAR, RECEIVED BY

UNDERSIGNED ON 27/11/2018 ARE AS UNDER:-

Respectlully Sheweth:-

1£%]

'!'le the undersigned is a pcziccl‘ul and law abiding citizen of
Pkistan, aml was on duty as per duty sheet page No 5 scrial No

31 on 20 09-2014 on rider squad duty from Shami (,howl\ 10

Ruhman Baba square, on~ 25-09-2014 at 08:30 AM the.

unduslgncd was locked into quarter guard dnd detained there,

and in this regard a'proper Mad No, 26 was registered on 25-09-
2014(Copy of the Mad No 26 is attached)

That the undersigned »\m}mt in knowledge Iu)\vcvcr while in
detention came to know that IR No. 431° ‘was registered on
25.09.2014 undcn scction 409/418/420 pPPC l\/W I55(-C ) (D))

Police order 2002 at Police Station 1ast Canlt Peshawar and the

undersigned was shown on 25.09.2014 at 09:45 1irs at main_'

road opposite Army check post, Provincial Assembly and some

fulse allegations were leveled, the time when as per the above

noln.d Mad rcport the undersigned was in dcu.nu(m {Copy of

I ( R is attached)

3. That the undersigned  remained i judicial fockup  from

25.09.2014 till 28.11.2014, thercalter was granted bait in B.A

s‘a\\“‘
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No. 163 1/20]4‘by Il&n-,blc Peshawar 17 igh Court Peshawar, (he
local police of P.s I C‘anll refuse to submit Challan against
the undersigned  the .case was - sent to  antj corruption
cslablismﬁcnl, on the gfobnd- “that scction 409 ppe is also
leveled”, second 1FIR No,.- 21 dated l‘).l()..?(JIS tnder seetion
HO420/409 PPC R/W 5(2) PC Act was registered at .§ ACI:,

Peshawar, - which pre-arrest bail of the undersigned was

confirmed, (Copy of the FIR No 2] and BBA conlirmation

order are attached).
4. That trail commenced on the same set of allegations leveled in
the charge sheet, and after recording statement of” prosccution

witnesses  (he Honble judge special - Court antj corruption

l-léadquartcr, Ajmal Khan Line Offier 'l'rzlmp, Sikandar Shah

Inspector Police Linc, Shah Muhammad Sub Inspector P.S Fach

szu, Shoﬁkat Khan CO ACL: Mardan, Nisar Ahmad In chhrgc

document cell Traf fic Headquarter Peshawar and []ajdey Ali
" Additional Muharrar Traffic Headquarter Peshawar and in the -
last Karam Elahj Sub inspector P.§ Gulbahar ang from their

statements the Hon,ble Court arrived (0 the conclusion that (he

allegations Jeveled arc lalse aﬁd the undersigned was acquitted.

" REPLY TO STATEMENT OF ALLEGATION:-

i ,'l‘hul' while  _any posting  as rider, Khyber Road (he

undersigned never issued illegal Challan on photocopics nor

the undersigned received money from any offender. There s

- | ~ (provincial) Khyber Pakhtﬁnkhwa Peshawar acquitted  the
o undersigned vide acquittal order datged 29.1‘1.2()16 from the
' charges leveled. (Copy of the challan form ang acquittal dated .
- 29.11.2016 is attached). .
a 5. That proscdntion produced as many as 9 Pws including a
: ._ Zada Khan Inspector R'ural, Fayaz  Khan 10 Trallic
|
|

9
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L. |

wr itten reply.

©no proofof such allcgati(')ns agaimt the undersigned and the

under .slg_)ncd entirely rclu,l the allegitions.

i+ That 1hc undcmg,ncd ncv01 took the amount of finc in cash |

from the offenders, but only in cascs of emergency and under

lhc rules and policy Lu(l down by the department and (he
undersigned never violated in law.

i.  That the undcrsigncd never 1001\' moncy as bribe llom any

offender nor the un(lusmncd l\cpl or maintained the record in

my privatc dairy. No such dairy was  kept with  the
undcrsighcd. The DSP 11Q would have been satisficd, the.

undersigned  don’t know, whey he has overlooked the

innocence of undersi gned in this specific case.
6. That the from the above noted facts it is cvident that the
undersigned is innocent and on acceptance of the mslanl wullw

| reply and keeping i In view the acquittal order the char ac

and . proceedings initiated in DE-Novo [

sheet

‘nquiry may kindly bc
filed/closed. |

Dated: 03-12-2018

s\ .
\ “Co\)(‘ ATTA MUHAMMAD
&‘8\\"‘&3« ) | -~ ASI Traffic Police
XN No. 14

NOTE:-

All the relevant documents has bccn anncxed with the instant



REFERENCE ATTACHED

The contents of charge sheet and statement of allegations issued by Mr. Kashif
Zulf" iqar Chief Traffic Officer Peshawar to ASI/TO Atfa ‘Muhammad No. 14 of City Traffic
Pollce Peshawar envisages that while posted as Chips Rider Khyber Road ASI/TO Atta
Muhammad involved himself in issuing illegal challans and receiving money from the
offenders on the photocoples of challans. That he also took the amount of fine in cash
from the offenders clearly in violation of the instructions issued time and again in this
regard. That it has also been found that he has taken money from the offenders
without issuing challan and miaintained record of the offenders and their vehicles in his
personal diary for the saving of his skin in case of any complaint. In fhis regard a
proper De-novo Enquiry was entrusted to the undersigned in pursuance to the
judgment order dated 19.09.2018 passed by Honorable Service Tribunal Khyber
Pakhtunkhwa Peshawar in Service Appeal No. 801/2017 filed by ASI Atta Muhammad of

City Traffic Unit against the punishment order of compulsory order by SSP Traffic
Peshawar. '

In order to probe into the matter and dig out the real facts the following were
summoned to the office and their statements were taken respectively as below.

Inspector Lalzada stated on Oath in his written statement that there was a

' complaint to the high-ups against ASI/TO Atta Muhammad that he prepared fake

challan book and used the challan book illegally. He along-with his driver went to the
Army Check Post located near Provincial Assembly building on Khyber Road and ASI
Atta Muhammad was found present there. He recovered incomplete challan ticket No.
9429348, Rs. 500/-, 02 cashed challans and 04 Photostate copies of tickets of challan
book having no serial numbers from the custody of ASI Atta Muhammad. The matter
was brought into the notice of high-ups and the recovered items were taken into
procession through recovery memo and a crimihai case vide FIR No. 431 dated
25.09.2014 u/s 409/418/420 PPC/155C/D Police Order 2002 was registered in Police
Station East Cantt: against him.

s’b\e
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His statement and the recovered items 04 photostate copies 6f challan without
serial numbers, 01 ticket of challan bearing No. 9429348, and 02 cash challans

requisitioned from the original case file have been exhibited as proof at F/A together.

2.  Alamgir Khan Sub-Inspector stated in his written statement that he was
posted as Incharge Cantt. On the general complaint to the W/SSP Traffic he informed
all the Chips Riders individually that as per the order of W/SSP Traffic all the chips
riders to deposite/return the traffic challan books, issued to them, in office of Document

Cell. All the chips riders officials returned the same but ASI/TO Atta Muhammad did not

return it and continued to use it silently. He was deputed to the Honorable Judges High
Court for protocol and security duty and the traffic challan book was not allowed to him
but he involved himself in illegal activities. The W/SSP Traffic had clearly ordered in the
orderly room to abstain from illegal activities but ASI/TO Atta Muhammad did not obey

_and went to the end. His written statement has been attached at F/B.

3. Zahir Ullah DASI) stated on Oath in his written statements that he was
performing his duty at the gate of ‘Hig‘h Court and was present at the same place in
routine. On dated 25.09.2018 Mr. Lalzada SHO Traffic Police Station along-with his staff
came to the same place. ASI/TO Atta Muhammad who was assigned protocol duty with
Honorable Judges was also present there. SHO Lalzada recovered cash and 04
photostate copies of challan book tickets from ASI/TO Atta Muhammad in his presence
and took into procession through recovery memo. His signature is present there which
is correct. His written statement has been attached herewith as F/C.

4, ASI/TO Atta Muhammad stated in his written statement that during his
posting as rider on Khyber Road, he never issued illegal challan on photocopies nor he
received money from any offenders. There is no proof of such allegation against him
and he rejected the allegation. He did not take the amount in cash from the offenders
but only in cases of emergency and under the fules as per the policy of the department.
He never took money as bribe from any offenders rior he maintained the record in his

private diary. He is innocent and keeping in view the acquittal order, the proceeding

, c>G’<lie
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initiated in De-novo enquiry may kindly be filed/closed against him. His written _

statement comprising 03-pages is attached herewith as F/D.
FINDINGS:

o The perusal of facts and statements of Inspector Lalzada, SI Alamgir Khan, DASI
Zahir Ullah and ASI/TO Atta Muhammad clearly transpire that ASI/TO Atta Muhammad
was assigned for the duty of protocol for Honorable Judges of High Court as Chips
Rider. Upon receiving the complaints by the high-ups regarding the issuance of
fakef/illegal challan to the offenders by the chips rider the W/SSP Traffic ordered for thé
return of the chélian books from chips riders and to stop the illegal and unfair activities

~of by chips riders. All the chips riders on duty obeyed the order and returned the said
challan books to the I/C Document Cell but ASI/TO Atta Muhammad did not obey the

order and kept the challan book with him for some ulterior motives which is clearly
evident from his reply to the statement of allegation in sub Para-2 “as that he has

never took the amount in cash from any offenders but only in cases of
emergehg”.

This act of him obviously indicates, without any doubt, that he was still in the
proCessidn of challan book and he did not even bother to return it after the repeated

_instructions by the high-ups.

During the process of enquiry he was also crossed examined in the presence of
Mr. Tariq Ahmad reader to DSP/HQrs Traffic. As per questions No. 5,6 and 7 where as
he was not supposed to give challan to the offenders he replied that he had given
challan with the orders of high-ups. He has also admitted the procession of challan
book with him. His cross examination quéstionnaire comprising 02-pages duly attested
by the undersigned is also attached as a proof of his confession of having the challan
book in his custody after the repeated orders by the high-ups. The cross examination
questionnaire is also attached herewith as F/E. The recovery of incomplete challan
ticket bearing No. 9429348 along with other 02 tickets without having the signatures of
the offenders and the photocopies of 04 blank challan tickets having no serial number
clearly no doubts shows his malafide intention and his involvement in issuing fake
challan tickets, 'receivihg cash amount from the offenders and taking the amount

Page 1of 4




749
without issuing of challan tickets te the offenders. Due to his illegal activities two
different cases vide FIR No.431 dated 25.09.2014 u/s 409/148/420 PPC/155C/D Police
Order PS East Cantt Peshawar and FIR No.21 dated 19.10.2015 u/s 419/420/409/ PPC

R/W 5(2) PC Act Police Station ACE Peshawar were registered against him and he has
been in imprisonment for 62 days in Center Jail Peshawar.

CONCLUSION:

- Being employee of discipline force ASI/TO Atta Muhammad was supposed to
obey the order of the high-ups, return the challan book and should have eschewed
himself from such illegal activities but he has demonstrated adversely.

. Keeping in view the facts and statements of the officers as given above, and the
recovery of incomplete/fake challan tickets, the allegation leveled agai'hst ASI/TO Atta
Muhammad tantamount to severé mis-conduct on his part and can not be exonerated
from the charges leveled against him, hence recommended -to be demoted/reverted one
step in his basic scale and the period since the order of his compulsory retirement uptill
now be treated as without pay.

Submitted for perusal and further necessary action please.

yz& “00
ﬂ%kaa"‘a‘
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- from the allegation and stated.that he had never used and issued illegal challan

b e s Y

R o

This is an order on the de-novo enquiry initiated against ASITO
Atta Mohammad No.14 on direction of honorable Khyber Pakhtunkhwa Service
Tribunal, Peshawar: for allegedly issuing illegal/fake traffic challans to the
offenders on traffic violations and receiving money from the offenders on photo
copies of challans. He was charge sheeted and the de-novo enquiry was marked
to Mr. Fazal Ahrhad Jan, SP/Traffic Hgrs. to finalize the enquiry within 15-days.

ORDER

In reply to the charge sheet, accused officer categorically denied

to any one on“traffic violation. Inspector Lalzada, the then SHO PS Traffic has |
however, stated that photo copies of challan book were recovered from his
possession on the spot which in use for issuing fake/illegal challans to receive ™ .

the amount of fine in caAsh rather than issuing proper challan to confiscate the -
vehicle's documents. o )

During the course of enquiry, statements of other relevant officials

. were recorded which also proved the accused ASI guilty of the charge. The

Enquiry Officer, therefore, held him responsible for the charge of issuing challan

. on photo copies to the offenders which recovered from his possession therefore,

recommended to be demoted/reverted one step in his basic scale and the period
from his compulsorily retirement issued earfier till his re-instatement in service

may be treated as without pay.

Keeping in view the enquiry file as well as recommendation of the
Enquiry Officer, accused ASI Atta. Mohammad No.14 is awarded punishment of
reversion to the rank of Head constable under the Khyber Pakhtunkhwa Police
Rules 1975 with immediate effect. The period he remained out of service i.e.
from cwulsorify retirement till re-instatement in service is treated as without

pay. , '

- Order announced.

No. /765~70/PA, Dated Peshawarthe /9 /12 ho1s.
~ Copies for information and necessary action to the:-.
‘s CCPO/Peshawar .
. SP/Hgrs. Traffic, Peshawar.
/- CEC -
* - SRC (along-with complete enquiry file consisting of 32~ pages)
v PO '

— @S ( KASHIF’ZULFIQAR ) PSP
: 7 M M . Chief Traffic Officer,
o \}LJ | W\ﬂ\ Peshawar. :
. "
q/}/ o \ M}/{f\rﬁ/ \ ' A ¢“°§2m
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The Chief, o e /)

Capital police Peshawar.-

To,¥ -

Subject: DEPARTMENTAL APPEAL AGAINST
THE IMPUGNED ORDER NO. 1765-70/PA
DATED 19/12/2018 WHEREBY THE
APPELLANT HAS BEEN AWARDED
MAJOR PUNISHMENT OF REVERSION
TO THE RANK OF HEAD CONSTABLE
AND THE PERIOD OF SERVICE WAS
TREATED AS WITHOUT PAY |

Prayert-

ON _ ACCEPTANCE - OF THIS .
DEPARTMENTAL APPEAL THE
APPELLANT MAY KINDLY BE
'RESTORED TO HIS ORIGINAL POST OF
~ASI WITH ALL BACK BENEFITS AND
THE _IMPUGNED ORDER DATED
| - 19/12/2018 MAY KINDLY BE SET ASIDE
- BEING VIOLATION OF LAW AND
RULES VOID ABINITIO

Respected Sir,

The appellant submits as under.

1. That the Appellant is an employee of police
department as ASI who performed his duties
with great zeal Zeast and to the entire

satisfaction of the Respondents department.

2. That the appellant was deputed on rider t\} R
O

~squad duty from shama chowk to Rehman \‘b\
A
Baba square on dated 25/09/2014, when the Q‘:‘w

e

’b‘i‘e;\("";
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& S.P Traffic at 8:30 am arrested the appellant
and was locked into Quarter guard and
detained there and in this regard a proper
Mad NO.26 was registered on 02/09/2014.
(Copy of Mad No.26 is annexed as annexure
“A”). and thereafter the appellant was handed
over to Lal Zada S.H.O Traffic vide daily
Diary No.5 dated 20/09/2014 at 8:35 Am for
Lodging FIR against the appellant in PS East
Cantt Peshawar. (Copy of Mad 'NO.5 is

annexed as annexure “B”)

3. That thereafter a case vide FIR No4 Zl/dated.
25/09/2014 U/S 409/418/420 PPC R/W 155 (C)
(D) police order 2002 Police Station East
Cantt Peshawar was régistered. It is worth
mentioned that time of occurrence in the FIR
was shown at 845 am which is totally
different from the time shown in Mad No.25
and Mad No.5 which makes it clear that the
whole story is based on surmises and
conjunctures and concocted one. (Copy of the

FIR is annexed as annexure “C”)

4. That the appellant was remained in j‘udicial
W@xe lock up in the above mentioned FIR from

\’X‘x‘\as e ©° dated 25/09/2014 to 28/11/14 and was

pesh?
released on bail by Peshawar High court.

However in the mean while without




7
T | opportunity of defense discipline proce:e(iings,
were ihitiated against the appellant. It is
worth -mentioned that the appellant. was
acquitted Hon’bly from the above mentioned
changes by anticorruption Court. (Copy of the
Anti Corruption judgment dated 29/11/2016 is

 annexed as annexure “D”)

5. That after one sidéd inquiry the appellant
was awérded major penalty vide order dated

- 10/02/2015 and the appellant after
exhausting departmental remedy, challenged
the impugned order before the Khyber
Pakhtunkhwa Service Tribunal in appeal No.
362/2018 which was remanded to the
departmental for denovo inquiry vide
judgment dated 14/02/2017. (Copy of inquiry
report the order dated 10/02/2015 and
judgment of the Tri‘bunal is annexed as

annexure “E, F & G”)

6. That thereafter a denovo inquiry was
conducted but in utter violation of Police
Rules as well as the judgment of the service
Tribunal dated 14/02/2017 and thé appellant

«?%, was recommended for major punishment and
O consequently the appellant was again
awarded punishment of  compulsory

retirement vide order dated 16/05/2017 and




after rejection of departmental appeal dated
18/07/2017, the appellant again approach to
the Hon’ble Service Tribunal in appeal No.
801/2017 which was again remanded to the
departmental vide judgment dated 19/09/2018
for denovo inquiry to be conducted within 90
days. (Copy of Denovo inquiry, order dated
16/05/2017 and judgment dated 19/09/2018

are annexed as annexure “H, I & J”)

. That the appellant was reinstated again for

the purpose of denovo inquiry vide order

dated 23/11/2018 and was issued charge sheet

along with statement of allegation which was -

replied by the -appellant refuting all the
charges reply of the appellant may be
considered part of this appeal. (Copy of the

reinstatement order, charge sheet statement

of allegation and reply are annexed as

annexure “K, L and M”)

. That second denovo inquiry was conducted

but utter violation of police' Rules and both

the judgment of this Hon’ble Tribunal neither
statement of the appellant was recorded nor
did statement of any Withess was recorded in
presence of the appellant and without
affording personal hearing and opportunity of

cross examination the appellant was again




S/
X recommended for major penalty. (Copy of the
second ‘denovo inquiry is annexed as

annexure “N”)

9. That the appellant was again awarded major
| penélty of reversion to the rank of Head
constable and Secondly the period remained
out of service was treated as without pay, but
without issuing a final Show cause Notice or
personal Hearing. (Copy of the impugned
order dated 19/12/2018 is annexed as

annexure “0”)

10. That the appellant feeling aggrieved from
the impugned order now filing the instant
departmental appeal on the following grounds

inter alia:-

- Grounds:-

A.That the impugned order is against law rules
principle of Natural justice void abinitio

hence liable to be set aside.

B.That the appellant has been condemned
unheard as neither statement of the appellant

; 4
T o has been recorded nor did the appellant has

aW? been provided opportunity of personal

hearings.




C.That the right of fair trial has not been
provided to the appellant which has been

- guaranteed by article 10-A of the Constitution
of Islamic Republic of Pakistan 1973.

D.That neither statement of any witness has
been examined in the presence of the
appellant nor did the opportunity of cross
examination has been provided to the

appellant.

E.That the appellant has been acquitted from
the charges by the competent court so he is
-entitled for reinstatement at his original post

with all back benefit.

F.That the Denovo inquiry has been conducted
beyond the periods of 90 days thus Violatpd
the judgment of the Hon'ble Tribunal.

G.That there are the following major
contradiction in the whole concocted story of
the department which proved malafide and

discrimination on the part of the department.

6\10@\% |
%&@W& a. That daily dairy No.26 and 5 dated
e

?‘ts\\a 25/09/2014 shows presence of the

appellant at 08:30 Pm detained in the
quarter guard while the FIR No. 431




&)

t dated 25/09/2014 mentioned time of
occurrence as 8:45 am which i1s not
possible.

b. That in the FIR the appellant has shown
to be arrested by Mr.lalzada SHO
however Mr. Lalzada SHO in his
statement before the Anti corruption
court admitted the fact that the
appellant was not arrested by him (SHO)
similarly Mr. Fayaz Khan T.O Trafic
who has been shown eye witness in the
FIR has recorded his statement as PW 1
admitted that the appellant was arrested
by SP Traffic and not by the SHO. (Copy
of statements are annexed as annexure
“O” & «P»)

c. That though the appellant was charged
in the charge sheets as well as in FIR of
Recovery of Bogus Challan book.
However the SHO Lalzada in his cross
admitted that the Challan book
recovered vide recovery memo is
genuine. Hence there remains no charge
at all.

d. That the so called bogus Challan book
etc was shown recovered n the presence
of Mr. Fayaz Marginal witness of
Recovery memo. However Mr. Fayaz
denied recovery of anything in his
presence. (Copy of recovery Memo is
annexed as annexure “R”)

e. The most important witness is Mr. Fayaz
Who's statement was even not recorded
by the 2rd Denovo inquiry officer.

H.That despite the fact that Hon'’ble tribunal
remanded appeal of the appellant for Denovo

. ga\\%s\:é’ C;Eﬂmqulry However the Department has
| pes? conducted all the inquiry against the law and

rules and directions of the Hon’ble Tribunal.
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I. That the appellant has been subjected to -
double jeopardy by awarding major
punishment of reversion as well as

intervening period was treated as without

pay.

J. That throughout the intervening period the

appellant remained jobless.

K.That no time for punishment of reversion has

been specified hence the department has

violated FR 29.

It is tﬁerefore, humbly requested that on
acceptance of this departmental appeal to the
| appellant may kindly bé restered/reinstated
f into his original post with all back benefits.

Dated: 01/01/2019 - ASI Peshawar




(j)fASI o HC.

OFFICE OF THE
CAPITAL CITY POLICE OFFICER,
. PESHAWAR ‘
Phone No. 091-9210989
Fax No. 091-9212597

This order will disposc of the departmental appeal -brcfcrred by IIC Atta Muhammad

N6.14 of Traffic Police Peshawar who was awarded the major punishment of reversion from the rank

ORDER.

C2- The allegations leveled dg,cunsl him were lhal he while postcd in-‘Traffic Rider Khyber

road as protocol officer for the Hon,ble Judges ol Peshawar High Court Peshawar was involved in

order to issuc iliegal chaltans. He was caught hold red handed by SI Lal Zada, the then SHO PS

Traffic HQrs and recovered photocopies of challan book from his posscssion.

3- . ) A denovo departmental enquiry was initiated against him on the direction of

Honorable Services Tribunal Khyber Pakhtunkhwa passed in his scrvice appeat filed gainst his major

-penalty of compulsory retirment from service on the above atlegations. He was issued proper charge

s:hcu and summary of allcgations by SSP/iraffic Peshawar and Sli/l-er_s Traffic Peshawar was

’ appomlud as enquiry officer. The enquiry officer dfllcr conduclmg propcr enquiry submitted his

}'mdmg., and held him resposible for the charges lcvelcd dgalml him. The competent authority after

1
Constablc and the pca iod he remained out of service was treated as lcave without pay.

4- He was heard in person in O.R. 'll'hc relevant record perused along with his

expia}nalidllnl)uring personal hearing the appellant failcd to produced any plausible explanation in

‘his defence to prove his innocense.. Therefore, his appeal to set aside the punishment order

awarded by SSP/Traffic Peshawar vide order Ne.1765-70/ dated 19-12-2018 is hereby rcjected

/dismissed. - J _
(QAZ1 JAMIL UR REUMAN)PSP
CAPITAL CITY POLICE OFFICER,

‘ PESHAWAR

No29/— 94 IPA dated Peshawar the __Mgﬂgg/_zow :

Copies for information and n/a to the:-

' 1. SSP/Traffic, Peshawar. The service record and Fauji missal of the appellant is returned
herewith for record in your office. !

l 2. SP/HQrs Traffic Peshawar.

i .
J- _
3. Official concernced. - o : ‘ :

e

receiving illegal fines [rom the offender and having photo copies of challan book in his possession in |

perusal of the ‘enquiry report demoted/reverted thlASI Atta Muhammad to the rank of Head -




R
. R )

rd | | . . )y ’; .t
' ‘ PW-2> Statement of T.al Zada khan, Inspector Rural Investlganon R
! " Investigation Wing Peshawar on Oath: Co SRS

During the relevant days I was posted as SHO P.S. Traffic. It was -
complained agamst the accused Atta Muhammad that he had used begus '
E challan book along with the ofﬁcxal challan book during his duty- hours, On
the relevant day I came to the spot i.e. main Khyber road near Provmmal ; :
Assembly and found the accused on duty. Dunng checking of the challan ;e :
book of accused Atta Muhammad I recovered one challan book beanng‘ Fi b
N0.94294 which consists of ticket N0.9429301 to 9429400 and I found .
ticket N0.9429348 was mcomplete ticket of Rs.500/-, two other twkets:
bearing No.9429346 of Rs. 500/- and ticket N0.9429347 of Rs.400/-, four

bogus photo stat copies : o|f challan book were recovered from hlS
posscssion. To this effect I prepared the recovery memo already Ex. PWl/l
in the presence of Fayaz and Zah1r khan. I drafted the murgsila Ex. PA and -
scit to the P.S. through constable Zahir for registration off case FIR. The e 3

casc property mentioned in |the recovery memo Ex.PW1/1 is as a ‘whole, "'
, | _
EX.P-I. i

|
|
X X for accused. |

+ N
' :
ok

It is correct that there is no date menuoned beneath:my sxgnature as
I

well as signatures of margmal witnesses in recovery memo Ex.PW1/1. The

time mentioned in the mura511a of occurrence 1s 8.45 hours, and scnbmg of

‘i\ murasila is 9.00 hours. It ig. 1ncorrect to suggest that the accused facmg tnal R
N at the time of occurrence mlenuOned in the murasila was not present at the :
A spot and was in the quartcr lgueu:d. I cannot answer the question that accused -
v fucing trial was in the quartcr guard vide madd No.26 dated 25.09. 2014 at
‘;”T i DGR 8.30 hours on the orders of SSP Traffic and this question be asked from
L Ajmal khan Line Officer Trafﬁc (LOT). It is correct that there is no wnttcn

L s Pushawal o
N Y or oral complaint by namelof any person available on the case file agamst o

iy /. L A

/ the dCCUde facing trial. It is correct that no aggrieved person in the present
case is present in supportlof allegation leveled in murasila Ex.PA: It 1s ‘

ATTESTED correct that when challan ‘oook is issued, properly audit is conducted of the S

same,. It is incorrect to suggest that as per the audit record no offence has -

been committed by the accused facing trial. It is correct that there i 1s cuttmg
_ and over writing on the murasxla on the constable number Fayaz TFC. It s . e
N ; 'Jc RN A
“ / é s:hawdpcorrect to suggest that Fayaz was never present at the time of scribing of

C'a\e o : ) N
W i P
ﬁa«‘mw - ; o '

pes"

murasila, It is incorrect’ {o suggest that Zahir khan on 25 09. 2014 was




/// 6 Ses

2

present on duty with Kifayat khan SI mcharge
in the murasﬂa 1 do-not remember wh
artmental inquiry against accused facing tnal or not

Khyber road at the relevant ;

time mentioned i ether my statement

was recorded in the dep
it is in my knowledge that de

accused Atta Muhaminad. It' vls correct
ental inquiry stated that Zahir TFC who is marginal wnness was :
uld be known Klﬁayat

partmental inquiry was conducted agamst
that Kifayat in his statement in: the

departm
present along with him on duty on Khyber road. It wo

as well that on 25.09. 2014 At 8 45 hours kifayat along w1r.h Zahir were

present on duty at Gora

suggest that neither 1 arrested accused facing trial nor Fayaz or Zahir khan | C
constables were present at the rel '
sSp Head Quarter am giving false and b
malafidely prosecute accused facing trial in the p

ong. 1 have not arrested the acc

aseless statement to falsely and

resent c};ase, the. whole

suggestion 1s WI
Volunteered that he was brought to quarter guard by Line Ofﬁc
g seahng or affixing of monogram has been A

er Traffic. It K

is comect that no packm
mentioned in the recovery memo of

copics mentioned in recovery memo Ex.PW1/1does not bear serial number, -

dute, signature etc of any one and is blank. It is incorrect 10 suggest that the -

{our photo copies has been later on copied by me for
been obtained: 1 in

accused facing trial. It 13: correct that no expert report has

respect of the photo copre

recovered on the recovery memo 15

am falsely deposmg, th|e wholc casc 1s fal

1
instance of my high ups 1 e SSP Head Quarter Triffic.

genuine. It is mcorrcet to suggest that I
se and bogus, conooeted at the' -

RO & AC. i
- Peshawar. N
17.10.2016. ° i
r__(- : , Coamiem
' ! Anti-€orrupyfon (Provmclal)
i Khyber P nunkhwu, Peahnwnr

ooV

nv“F

|
i

- | S
| : -.

b

Qabnstan chowk “Aman chowk It|is 1ncorroct to - R

evant time with me and T atjthe instance of - | : S

used on the spot. - 1A
ExP 1. It is correct that the four photo N

the false impli.cation'o‘f

s. It is correct that the. challan o ok Shown

A‘ \e ‘ T ~' :4
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PW-1, Statement of _Fayaz khan, T.Q. Traffic Head quarter,

Peshiawar, on Qath:

[ am a marginal witness to recovery memo Ex.PW1/1 vide which
the SHO Lalzada khan took into poséession Challan book alongwitﬁ some .
tickets and photo copies of challan from the possession of accused Atta
Muhammad. Today I have seen the recovery memo Ex. PW1/1 whxch
correctly bears my signature as well as signature of Zahir khan My
statement u/s 161 of Cr.PC was recorded by the 1.O. '

X X for accused

I have been servmg in Traffic department for the last 13 years. It is
correct that today 1 have not mentioned any date of preparation or wntmg of
the recovery memo Ex.PW1/1 nor I am in the knowledge of the preparation
or writing of the recovery memo ExPW1/1. Tt is correct that ExPW1/1
docs not bear any date of preparation of the recovery memo Ex.PW1/1. Itis
correct that no date has been mentioned beneath the signature of SHO, or

the.recovery witness. It is correct that I had not mentioned the time of

preparation or writing of recovery memo ExPW 1/1 in my statement

recorded ws 161 of Cr.PC and also in my examination-in-chief recorded

today in court. It is correct that no artlcle has been sealed, packed nor any
mono gram was affixed over any seal ete in my presence. It is correct that -
the ziééused facing trial was picked up by S.P. Traffic from the spot and had
nover been arrested by the SHO Lalzada Khan. It is correct that 1 had not
signed-therecovery memo EX. PWUI either on the spot or around it and that -

y signature was obtained on the recovery memo at traffic head quarter by

m
SHO Lalzada khan. It is correct that in my presence no article whatsocver

mentioned in the recovery memo had been recovered from the possession of

accused. It is correct that no site plan has been prepared by SHO Lalzada on

my pointation or in my presence in this case.

RO & AC.
© Peshawar,
10.10.2016.
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BEFORE THE HONORABLE S_ERVICE TRIBUNAL |
KHYBERPAKHTUNKHWA PESHAWAR.

Service Appeal No0.204/2019.

Atta Muhammad ASI Traffic, Peshawar...............Appellant.
VERSUS

1. Capital City Police Officer, Peshawar.

2. SSP Traffic Police, Peshawar.

3. DSP Hqgrs Police, Peshawar.

4. SHO PS Traffic Police, Peshawar...................Respondents.

Reply on behalf of Respondents No. 1,2,3,&4.

Respectfully sheweth!

Preliminary objections.

1. That the appeal is badly time barred.

2. That the appeal is bad for-miss-joinder of unnecessary and non-

joinder of necessary parties.

- 3. That the appellant has not come to this Hon’ able Tribunal with

clean hands. '

4. That the appellant has no case of action.

5. That the appellant |s estopped by his own conduct to file the
instant appeal. .

6. That the appellant has concealed the materlal facts from this
Honorable Tribunal. -

~ Facts:-

1.

2.

n

Para No.1 pertain to record, however the record is not up to the
mark. : '

Para No.2 is totally incorrect and is based on surmise and conjecture,
in fact the appellant while posted as rider and protocol officer for
the honorable Judges of Peshawar high court got involved in
receiving illegal fines from the offenders and having photo copies of
challan book in his possession for the purpose to issue illegal challan.
He was caught red handed by SI Lal Zada Khan SHO PS traffic and
recovered photo copies of challan book from his possession. A

~ proper case vide FIR No 431 dated 25-09-2014 U/S 409/418/155 C.D

PS East Cantt: was registered against him.
Para No.3 is already explain in detail in Para No. 2.

. Para No.4 pertain to Court hence needs no comments.
. Para No.5 is totally incorrect and denied. In fact the appellant was

proceeded departmentally on charges of his involvement in receiving

n
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illegal fines from offenders and having photo copies of challan book
in his possession in order to issue illegal challans. He was caught red
handed by SHO PS Traffic SI Lal Zada Khan and recovered photo

copies of challan book from his possession subsequently a criminal

case vide FIR No.431 dated 25-09-2014 u/s 409/418/420/155 was
registered against him in P.S East Cantt: In this regard proper
departmental proceeding were initiated against him and DSP HQrs
Traffic was appointed as enquiry officer. He was issued a charge
sheet and Summary of allegation. On receipt of the finding of the
E.O, He was issued final show cause notice in response he replied
but his reply was found unsatisfactory. He was also called and heard
in person in OR on 20.03.2015 but he failed to defend himself as the
charges leveled against him were stand proved hence he was
awarded major punishment of compulsory retirement from service
under police disciplinary rule 1975.the appellant filed departmental
appeal which after due consideration was rejected later he filed
service appeal No. 362/2015 before the Honorable service tribunal

which was accepted and sent back to the respondent department for )

de-novo enquiry.

Para No.6 is incorrect, in compliance with the judgment of
Honorable Service Tribunal. The appellant was re-instated into
service and was issued charge sheet and statement of allegation. SSP
coordination and SSP investigation were appointed as enquiry
officer. They carried out a detail de-novo enquiry as per law and rule.

During the course of enquiry, the enquiry officer, found him guilty of

the charges leveled against’ him .After fulfilling all the codal
formalities, He was awarded major punishment of compulsory
retirement from service. The appellant filed departmental appeal
which was also rejected/filed. The appellant again approach to the
Honorable Service Tribunal and Appeal No. 801/2017, which was
accepted by this Honorable Court and directed the replying
department to conduct the de-novo enquiry.

(Copy of the enquiry is attached as annex as A)

. Para No. 7 is correct to the extent that in pursuance of the direction

of the Service Tribunal the appellant was re-instated in service for
de-novo proceedings and issue charge sheet and summary of
allegation for de-novo proceedings, to which he received and
replied, but his reply was found unsatisfactory.

. Para No.8 is incorrect hence denied second de-novo inquiry was

conducted under the rules. A proper charge sheet and summary of
allegation was issued (copy of charge sheet and summer of
allegation as annex as B and C respectively). Statements of
witnesses were recorded in the presence-of Enquiry Officer, proper
opportunity of cross examination to the appellant was also given,

[
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but the appellant failed to defend himself, therefore the appellant
was awarded major penalty of reversion from the rank of Assistant
Sub-lnspector to Head Constable. (Copy of statements of the
‘witnesses and cross examination as in annex as D and E
respectively).

- 9. Para No.9 is incorrect. The pumshment order was passed by the

competent authority. Final show cause notice was issued to the

appellant and proper opportunity was provided to the appellant but

the appellant failed to defend himself.

10. ParaNo.10is incorrect to the extent that the appellant filed

departmental appeal which after due consideration was
filed/rejected on the grounds that the charges leveled against him
were proved.

11. Para No.11 the plaintiff has no cause of action to file instant
appeal on the following grounds.

Grounds:.

A) Incorrect. The punishment was awarded to the appellant as per

rules/law. -

B) Incorrect. The appellant was provided full opportunlty of personal
hearing but the appellant failed to satisfy the competent
authority.

C) Incorrect. The appellant was treated as per law/rules and no

~ provision of law has been violated. :

- D) Incorrect. The appellant was given full opportunlty of personal

hearing and defense but he falled to defend himself from the

charges leveled against him.

E) Incorrect, acquittal in a criminal case would not IPSO facto lead to
exonerate a civil servant in departmental proceedings.

F) Incorrect. The de-novo inquiry was conducted against him in

accordance with law/rules and the light. of judgment of the

Honorable Service Tribunal.

G) Incorrect, the Enquiry Officer has conducted detailed de-novo

enquiry in accordance with law/rules, and proper opportunity of
defense was provided to the appellant. After fulfilling all codal

formalities, he was awarded major punishment. The Enquiry

Officer after detailed prove into the matter reported that the
charges against the appellant were proved.
H) Incorrect, during the course of enquiry, the appellant failed to
rebut the charges and the Enquiry Officer conducted through
- probe into ‘the matter and found the appellant guilty of the

]
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“ ) Incorrect, the appellant has been penalized by awarding major
punishment of reversion and the matter of intervening per:od
shall be treated after closing of CPLA. c
J) Incorrect, the appellant himself is responsible for the situation by
committing gross misconduct.
K} Incorrect, the appellant was treated as per Iaw/rules and no
provision of law has been violated.

FReesEe

Prayer:-

It is therefore, most humbly prayed that in the light above facts
and submission the appeal of appellant may kindly be dlsm|ssed W|th
heavy cost. - '

Capltal City %e Officer,

N : . |

Chieffraffic
Peshaw:

Deputy Superintendent of Police’

-HQrs, Peshawar.

%7\?

Station H se Officer, Polcce,
Traffic, Peshawar

Note: The address of the respondent No. 2 is wrongly mentioned in the appeal which is
rectified above. '




Kol BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN KHWA PESHAWAR

Service appeal No. 204/2019

£

HC Atta Muhammad No. 188 Traffic, Peshawar......_....App'ellant
VERSUS

Capital City Police Officer, Police Lines Peshawar.
Senior Superintendent of Police Traffic Peshawar.

Deputy Superintendent of Police Headquarter, Peshawar.
SHO Police Station -Traffic Lines, Bacha Khan Chowk,
Peshawar................. Respondents. |

Capital City ((\Ji% icer,

Peshiayfar

ol N

Deputy@dpermtendent of Police
HQrs, Peshawar.

=<
OF
Qy /¥
Station House Officer, Police,
Traffic, Peshawar .

Note: The address of the respondent No. 2 is wrongly mentioned in the appeal which is
rectified above.
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* order of SSP Traffi

. Coordlna'uon CCP Peshg

. The Capital City Police O
~ Peshawar. . -

No. /&3 /R, dated Pes’hawégto‘tr

o ' : ) P }1_:;;;;‘;’) ,) . '
- From : - The SenrorSupermtendel*nto! Police, _ / :/: ‘ oy

war. ' e

fiicer . : C é(’ /

e (¢ /59 /2017,

‘Subject:  DE-NOVO ENQUIRY
- Memo: ‘ ‘

. 24.03.2017.
ALLEGATIONS . |
S PR It was alleged that AST Atta Muhammad No. 14 was E'ny_oived

fssumg |Ifega! challans and rece

of challans.

Kindly refer to your office Endst: No. 02/E/PA, dated” Peshawar

AGAINST ASI ATT/, MUHAMMAD,

3. It was found that he was taking money from the offenders without issuin

challan and was maintaining rico:cl in his personal diary (attached “with | his.
challan book) to be used in case of any complamts for saving his skin.

' PROCEEDINGS

For the purpose to sc_rOt(Tiie the conduct of ASI Atta Muhammad,

following individuals were called on t
statements and were heard in person.
1. ASI Atta Muhammad

2. Inspector Lal Zada Khan the then SHO Traffic.
3. SI Kifayat Khan of Traffic staff now CTD Mardan
4

. ASI Zahir Ullah of Traffic staff.

- STATEMENT OF ASI ATTA MUHAMMAD.,

He stated that he was on
Baba Square on 25.09.2014 at 08.30

rider squad duty from SHami Chowk to Rehman .

ving money from the nfienders on photo gopies . -

He has taken the amount of fi ing in cash from the oﬁenders clearly in violation of
the instructions issued in this regard.

ng

'he
the office. They also submitted their \vriq'en

/\M He was locked into quarter guard by the

¢ and in this regard a proper entry was made’ vide mad No 26 date;d
25.09.2014 at Police Lines Peshawar., Duri

ing his detention in quarter guard, he came td
know that FIR No. 431 dated 25.09.2014 u/s 409/418/420 prC f155C-D PO|IC€ orde
2002 has been registered against him

at Police Station Eact Cantt On 25 09.2014 at .

2

|n




08.45 hrs, he was show

~and some false alle
judicial lockup fro
1631/20104 by Hon a
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He stated that he was on duty at Khyb r Road near ngh Court Gate On 25.09. 20114
. SHO Traffic along with other- Pollce Lontmgent came there. SHO Traffic Lal Zada

. " 1A

. Z_ tc 1
ST A

1

Inspector took in his custody ¢ hallan book, tlcket and four copies of tickets f |0|h_l11§ei '
- Atta Muhammad He was the witness of possebclon memo. o ]I :
I

| 7 Statement of SI Kifayat Khan. 11 , , . ’
He stated that during duty as ]ncharg'r Traff ic Khyber Road, he received information

BLFE through wireless, to come to ngh coyrt. When he amved there, he came to Kpow

W
4},;1/5 "’ ,J through Fayyaz TO that SHO nafﬂc arrested Rider Atta Muhammad vudm_ohoLo copies of - |
Ur‘;y;! v i' tickets and cash'finé. He further ‘stated that llth’ Muhammad was deputed with Jug iges
vl \ for duty. Rider Atta Muhammad hadT no challan; diary and he was ot depUtéJ for

z II | |ssumg‘challans., / o ‘

: | CONCLUSION. o |

After thorough examir,Latxon of the statements/ circumstances, | it is
concluded that ASI Atta Muhcmmad [was deputed for special duty with Judges, but he
A : -‘ o ‘Was usmg his powers as ch'ﬂ*cm offlcer He was arrested red handed by SHO trafﬁc and
'-i - ' was conflned in to quarter gmrd on Fho orders of high ups. SHO tr affic also reg:stered a

crlmmai case wgamt AST- f‘am Mhhammad at Police Station [ast Cantt. Hig bail ;
by the |

|

{ apphcatson was rejected by Session court, whnle later on he 'was released on bail
|

|

_ Peshawar High Court. .
J o Moreover, being a member of d!SCtﬁlaned force, he was bound to obey the orders of his. [
;' f imself from such illegal activities. But thefe were |

‘seniors. He should have avoided
/ general complaints to high ups regarding his involvement in |Ilegal act;vnh . After
I

 proper enquiry he was falrly and| justly awarded ma]or punishment by the then sSSP

Traffic on the ground of involvemant in illegal activities during 'duLy hours.
- ' |
f

o RECOMMENDATIONS [
C . r
! ‘Keeping in view all these cncumstances the pumshment given to ASI Atta ML!Jhamman

is found correct and just and it may not be reduced. . C

L
v

L

i : .

! .

|- ,

P ) 1. SSP Coordlnation, CCP, Peshawa {

ﬁg

2. SP Investigation PBI HQR's Pashawar____. > :

y/yu




CHARGE SHEET ;‘

*% 1. WHEREAS I am sa'usfed that a fo&ma. 1iguiry as contefnpiated by Police Rules 1975

x i ¢
/8 ¢ is necessary and expedient. :
- A;’Qr “
?:iﬁu':;i:::.;';:%f"?"' 2. AND whereas, I am of the VIC—!W tha » . llegations if established would call for |
major/minor penaity, as defined in R%e Z . e aforesaid Rules. "
3. Now -t-herefore, as required by Rule S ;1) (a) & (b) of the said Rules I, KASHIF i
ZULFIGAR, Chief Traffic Officer, Péshav.... nereby charge you ASI/TO Atta Mohammad -
No.14 under Rules 5 (4) of the Policef: Ru.=¢ 1975 on the basis of foifowing allegations:- ‘
i} That whlle posted as rider Kh sz road you were involved in .issuing illegal ' l
challans and receiving money from trie ~ffenders on photo copies.of challans. !
iy That you have also taken the a. . ‘ine in cash from the offenders clearly in [;
I
violadion of the instructions issued tiri. -gain in this regard. IJ
i) It has also been found that you . - taken money from the offenders without i
~ i
issuing challan and maintaining re: - «..e offenders and their vehicles in your - !‘ '
_ _ : , 1
personal diary to be used in case of ..., -omplaint for saving your skin. i
4. By doing this you have committed grqgs ri.-  :aduct on your part. |

5. AND T hereby direct you further under Ru-. .. (I) (b) of the said Rules to put-in written ,
defence within 07-days of the receipt of thi.  arge Sheet as to why the proposed ac'tion_f i

should not taken against you and also state ». _ther you desire to be heard in person. i

6. AND in case your reply is not received wit- ~ the stipulated period to the enquiry officer,
it shall be presumed that you have no dr to offer and in that case, ex-parte action

et
A
e

will be taken against you.

!

(KASHIF FIQAR ) PSP '

’ Ch ef Traffi Officer,
k shawa' \ ;
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‘DISCIPLINARY ACTION

1 I, KASHIF ZULFIQAR, Chief Traﬁ‘ D ‘ﬁcer Peshawar as competent authority, am
of the oprnlon that ASI/TO Atta Mohariiad No.14 has rendered himself liable to be
~ proceeded agamst as he commltted the Tollowing acts/omlssmn Wlthln the meaning of
section 03 of Pollce Rules 1975,

SUMMARY OF ALLEGATIONS

2. i) That whne posted as rider Khybe r2zd, he was involved in issuing illegal challans

and rece:vmg money from the of zx¢zrs =n photo copies of challans.

i) That i*o has also taken the amot,:%: =7 fine in cash from the offenders clearly in

violation of the instructions issued e 7. again in this regard:

iy It hasﬁélso been found that hz #z; =iken money from the offenders without
' issuing challan and maintaining receid of the offenders and their vehicles in his

personal diary so that to be used in caze af any complaint for saving his skin.

(%]

Fnr the purpose of scrutlmzmg ‘the s~aduct of the said accused official with
rererence to the above allegat «o. Enguiry Committee comprising of the

following oﬁ‘:cer(sv)/.ls constituted:-

a. Mr. Fazal Ahmad Jan, SP/Tr:*" Hars, Peshawar.
b. _
4, The enquiry committee/officer shall-%- .. ordance with the provision of the Police

Rules 1975 provide reasonable opportffnity ~* hearing to the accused officer/official and

. make recommendations as to punishment - any other appropriate action against the

accused.
(KASHIF”ZULF QAR)PSP tZ
Chief Traffic Off er, \OL
Pes Wﬂ\@/ f}b\
(Competent Authority )
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- BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

S.A No.

/2019

Atta Muhammad

' Versué

Capital City Police Officer and Others

REJOINDER ON BEHALF OF APPELLANT

Respectfully Sheweth
Preliminary Objection:-

FACTS:-

All the prehmmary objections ralsed by the
Respondents are incorrect. -

1. Para No. 1 of the appeal 18 correct and that of

the reply is incorrect.

2. Para No.2 of the appeal is correct and that of
the reply is incorrect the appellant has

already been acquitted Honorably from the

charges mention in the FIR No; 431 dated 25-
09-2014.

3. Para No. 3 of the appeal is correct however

the respondents did not properly replied




e

which amount to admission on the part of

respondents.

4. Para No.4 of the appeal has not been properly
replied hence admitted by the respondents

5. Para No.5 of the appeal is correct and that Qf

the reply is incorrect.

6. Para No.6 of the appeal is correct and that of
the reply is incorrect the denovo inquiry has

not been conducted as per direction of this

Hon’ble Tribunal.

7. Para No. 7 of the appeal is correct and that of

the reply is incorrect.

8. Para No. 8 of the appeal is correct and that of
the reply is incorrect the denovo inquiry has

not been conducted as per direction of this
Hon’ble Tribunal.

9. Para No. 9 of the appeal is correct and that of

the reply is incorrect.

10. Para No. 10 of the appeal -is correct and

that of the reply is incorrect.

11. Para No. 11 of the appeal is correct and

that of the reply is incorrect.




GROUNDS:-

A. Ground A of the reply is incorrect and that

of the appeal is correct.

B. Ground B of the appeal is correct and that

of the reply 18 incorrect.

3

C. Ground C of the appeal is correct and that

of the reply is incorrect.

'D. Ground D of the appeal is correct and that -

of the reply is incorrect.

E. Ground E of the appeal is correct and that
of the reply is incorrect.

| F Ground F of the appeal is correct and that -

of the reply is incorrect.

G. Ground G of the appeal is correct and that
of the reply 18 incorrect.

H. Ground H of the appeal is correct and that
of the reply is incorrect. '

I. Ground I of the appeal 18 correct and that'
of the reply 18 incorrect. .

J. Ground J of the appeal is correct and that
of the reply is 1ncorrect '

K. Ground K of the appeal is correct and that

of the reply is incorrect.




It is, therefore, requested that the appeal of the

appellant may kizzd]y be accepted as prayed fér in _
the heading of the appeal. ' i

Petitioner -

Through ‘{0 |
~ Nada Jan, e 2l 2 -

Advocate, High Court.
Dated 14/10/2019 : | Peshawar.
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Encl: As above

KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No/RB3 st Daed /=6 2020

To
The Senior Superintendent of Police Traffic,
Government of Khyber Pakhtunkhwa,
Peshawar.
Subject: - JUDGMENT IN APPEAL NO. 204/2019, Mr. Atta Muhammad,

I am directed to forward herewith a certified copy of Judgement dated
11.03. 2020 passed by this Tribunal on the above subject for strict compliance.

GISTRAR
~KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

PESHAWAR.




